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(Venice, 11-13 June 1998)

MEETING REPORT

1. Adoption of the agenda

The Sub-Commission on Constitutional Reform megtiogr with the Task Force Albania and a
delegation from Albania on 11 June 1998. The mgetias continued by a smaller group on 12
and 13 June, parallel to the™Blenary meeting of the Commission.

The draft report on Constitutional Law and Europ&#agration, appearing as item 3 in the
draft Agenda, was postponed since its author, Medano Laredo, was unable to participate in

the meeting.
2. Albania — Examination of the draft Constitution in the presence of an Albanian
delegation

The Sub-Commission went, article by article, thitodige text of the draft Constitution as it
appears in document CDL (98) 63 with the exceptibRart | — Basic Principles and a major
part of Part Il — The Fundamental Human Rights &needoms, which had already been
examined during the visit of the Task Force to Hda

The Sub-Commission noted that the text examinednetiget complete. In particular, the draft
chapters on the judiciary and on local governmeatstll missing. It therefore agreed to meet,
if possible, during the first half of July to exaraithe remaining chapters.

The Sub-Commission was impressed by the generiglyduality of the text and noted that on
the basis of this draft it would seem likely thdb&nia would have a modern Constitution fully
in line with European standards and principles.

As regards the way of drafting, the Sub-Commissioted that the draft text was based on a
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policy decision in favour of a very precise and poahmensive text providing clear rules for the
various State organs.

With respect to the draft text, the following commtsewere made:
PART Il — THE FUNDAMENTAL HUMAN RIGHTS AND FREEDOMS
Article 30

With respect to paragraph 2, it was noted that @nfynal court decision is a reason to be
deprived of the right to vote.

Article 31

With respect to paragraph 2, the Albanian delegatiaderlined that this was a procedure for
the reqistrationof organisations and that it did not imply thagamisation did need an
authorisationfrom the court. The Sub-Commission underlined gatgraph 2 would have to
be interpreted in the light of paragraph 1.

With respect to paragraph 3, the Sub-Commissiordhthat this text would have to be
reviewed to harmonise it with the much more preaisé detailed paragraph on the prohibition
of political parties (Article 11, paragraph 2 ofrPlaof the Constitution), which according to its
wording is also applicable to other organisatidr®e critical remarks made by the Task Force
in Tirana with respect to the paragraph on theipitobn of political parties, especially the need
to redefine certain criteria and the need for placal safeguards such as the involvement of the
Constitutional Court would have to be borne in miflde words “in accordance with the law”
would also have to be added to this paragraph.

Atrticle 32

Paragraph 2 seems drafted in too restrictive aamaythe Albanian delegation agreed to delete
the words “in cases”. It underlined that on theisa$ Article 3 of this part of the Constitution,
the principle of proportionality and the guarantetthe ECHR would be applicable.

Article 33

It was suggested to replace “the organs of thee'Stat a formula such as “the appropriate
authorities or the Assembly”.

Article 35

It was underlined by the Albanian delegation th@ate of work” was to be understood not in a
geographic sense but as a particular job.



Article 36

The link between this article and article 31 waderhined. Different opinions were voiced as to
whether it would be advisable to require that tradens and employers’ associations must
have a democratic structure.

Article 38

It was suggested to replace “employees” in pardgay “persons” to underline that also
people looking for a job for the first time shotldve such a right. The word “compensation” is
not an accurate translation and should be underatabe sense of subsistence.

Article 39
It was suggested to redraft the paragraph by pirayir a subjective individual right to marry.
Article 40

Paragraph 3 should be redrafted as a subjectif® afythe children to be protected from
violence.

Article 41

The Albanian delegation underlined that the fiestagraph was to be understood in conjunction
with paragraph 1.c of Article 45 and that it wamn@il to secure an equal level of health care to
everyone.

The present wording of paragraph 2 is unsatisfacioice the main justification for involuntary
medical treatment would be the good of third partied not the good of the patient. It was
agreed that it seems preferable to delete botlyyzotas 2 and 3.

Article 45

It was underlined that this article was necessaajniy for political reasons. Its paragraph 2
might be further strengthened (cf. Article 45 o thish Constitution; “The principles of social
policy set forth in this article are intended ftwetgeneral guidance of the Oireachtas. The
application of those principles in the making oivdashall be the care of the Oireachtas
exclusively, and shall not be cognisable by anyrtcomder any of the provisions of this
Constitution.”).

Article 46
Paragraph 1 should be redrafted putting particedaphasis on maladministration and not only

on illegality. It would seem advisable to give twetpeople’s advocate the right to introduce
claims before the Constitutional Court.



Article 47

With respect to paragraph 3 it would seem morecldgio grant to the people’s advocate
immunity in parallel to the immunity of judges amok of government ministers.

PART Il — THE ASSEMBLY
Avrticle 3

The Commission members considered that this artiolgained too many details, thereby
requiring an amendment to the Constitution in thgecof major changes in the electoral law.
The Albanian delegation explained that this waparticular motivated by the desire to avoid
any undue amendments to the electoral law immégiateceding an election. It was suggested
that this could be better achieved by prohibitimyeadments to the electoral law during a
specific period before the holding of elections.

Article 4

The wording of this article seems contradictorycsira dissolved assembly continues to
function. The powers of a dissolved assembly ortdeassembly after the election of the new
assembly should be limited to urgent business Adicle 68 of the Cyprus Constitution;
“Whenever a House of Representatives continueg tio bffice until the assumption of office
by a newly elected House, such House shall not have power to make any tas take any
decisions on any matter except only in case ofnirged exceptional unforeseen circumstances
to be specifically stated in the relevant law azisien.”).

Article 5

Divergent views were voiced as to whether paragr&pdind 3 of this article are useful.

Article 7

The Commission members wondered whether it woutcbareferable to give, at least with
respect to direct elections in the constituendesverybody the right to present him/herself
directly as a candidate.

The Albanian delegation explained that the mairppse of this provision was to avoid a
pseudo-pluralism as in past elections when bodkestiade unions were authorised to put
forward candidates.

Article 9

In paragraph 2 “government” should be replaced byrCil of Ministers to avoid ambiguities
about secretaries of state.

In paragraph 4 the competent court, preferablyiestitutional Court , should be specified.



Article 10

The Albanian delegation explained that the purpwisihe first paragraph was to prohibit any
undue interference immediately after the electidntt®e candidate. It was nevertheless
considered preferable to put “when he is proclaieiedted”.

Article 12

The exception foreseen in the second sentencerafiraph 1 was considered unacceptable by
the Sub-Commission with respect to opinions expeess Parliament. At the utmost,
responsibility might be foreseen for making knovyngntrue defamatory statements or better
this provision should be deleted.

Article 14

It was pointed out that for most aspects interegulations, and not a statute, would seem
sufficient.

Avrticle 16

The need to enable the opposition to demand thiegelp of investigatory committees was
underlined (cf. Article 44 of the German Constitati “the Bundestag has the right, and upon
the motion of one quarter of its Members the oliligga to set up committees of inquiry”).

Article 17

It should be clarified whether this is the majority votes cast or the majority of members
present.

Article 19

The Albanian delegation explained that paragrapha® supposed to be applicable also to
Assembly committees. This might however be undelgrafor example, with respect to
investigatory committees.

Article 20

The right of every single deputy to propose a deft may lead to an overburdening of the
work of the Assembly.

According to the Albanian delegation, “codes” hagecise meaning in Albanian law, referring
to the major traditional codes.

Article 21
The present wording seems too restrictive. A bedt#dution would be to slightly reword

paragraph 3 (“no non-governmental draft law th@essitates an increase in the State budget or
diminishes income..”) and to delete the first paragraph.



Articles 23 and 24

The present Article 24 should be put before thesgmeArticle 23. In its second paragraph it
should be specified “this veto”. (The right of tReesident, which is not a real veto, might also
be called right to send back legislation).

Article 25

Paragraph 1 duplicates paragraph 1 of Article €ludipter VIII and one of the two provisions
will be deleted.

PART IV — THE PRESIDENT OF THE REPUBLIC
Article 3

In the text of the oath it would be better to poéttthe President respedtse rights and
freedoms of citizens.

With respect to paragraph 4, there may be otheurmistances than war justifying an extension
of the mandate of the President.

Article 4

The wording seems too broad. The reference to tprigetivity should be limited to private
professional or business activity. It might be #jmadly mentioned that the President of the
Republic may not be member of a political party.

Article 6

Paragraph 1 is to be understood in the sensei&resident himself decides whether he/she is
temporarily unable to exercise his/her functioms.phragraph 2 a specific reference to the
discharge of the President should be added.

Article 7

In b) a reference “according to the law” shoulddakeled. In d) the counter signature of the
Prime Minister should be required.

It is intended to delete e); otherwise, a refereathe law would have to be added.
PART V — THE COUNCIL OF MINISTERS
Article 1

To clarify that paragraph 2 refers only to exeautivnctions one might put “other branches of
power, State organs or to local governments”.



Articles 2-5

The Albanian delegation explained that in principlead a strong sympathy for the German
system of a strong Chancellor with overall respuititi for the work of the whole government.

Nevertheless, having regard to the specific traitf Albania, it seems problematic to make
the Prime Minister too strong. Therefore, a certdéégree of individual responsibility of the

other ministers had been foreseen. It had also tieemtention to avoid giving the President
influence on the composition of the government.

The Commission noted that under these circumstaiicess understandable to give to

Parliament the possibility to approve at the begigrthe composition of the government.

Nevertheless, the present proposal for Article &agraph 3, according to which the Prime
Minister may discharge a minister only with the @wal of the Assembly seems in

contradiction with the system of parliamentary goweent and may lead to conflicts

undermining political stability. The best solutiovould be to provide in Article 5.1 that

ministers are appointed or dismissed within se\ays ¢y the President of the Republic on the
binding proposal of the Prime Minister.

Paragraph 3 of Article 5, and, preferably, alsageaph 2 should then be deleted.
Article 8

According to a similar logic, the Prime Ministeiositd have the power to resolve disagreements
between the members of the government.

Article 9

Paragraph 2 should be deleted.

In paragraph 4 the correct translation is “insiorg” and not “recommendations”.
Article 10

The members of the Commission considered it exisesteange that ministers have a higher
degree of immunity than members of the AssemblgyBuggested deleting paragraph 3.

Articles 11 and 12

The Albanian delegation explained that the Cortstit@l Commission had not accepted a
proposal for a constructive vote of no-confidenoepading to the German model.

It was agreed that in paragraph 1 of Article 11wleeds “not approved” should be replaced by
“rejected”.

Article 12 should be drafted in parallel, requiriag absolute majority of the members of the
Assembly for the adoption of a motion of no-confide.
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PART VI - JuDICIAL ACTS AND INTERNATIONAL AGREEMENTS
Article 1

In accordance with the hierarchy of norms, ratifirgérnational agreements (presently c) should
appear before the laws (presently b).

Avrticle 3

The Albanian delegation explained that the reguteti(sub-legal acts) referred to in Article 3
are identical with the normative acts of Articlesahd 2. This terminology should be
harmonised.

Article 4

The word “rules” in the first paragraph has to hederstood in the sense of “rules of
procedure”.

Avrticle 6

The word “rejection” should be replaced by “denation”. 1a will be reworded “political and
military alliance treaties” and 1b “human rightsldreedoms and the obligations of citizens as
are provided in the Constitution”.

Avrticle 8

It was suggested to redraft the first sentenceoldmafs: “An international agreement that has
been ratified constitutes part of the internaldioal system after it is published in the official

journal of the Republic of Albania. It is directiypplicable, except in cases when it is not self-
executing, in which event a law shall be passethisrpurpose.”

In paragraph 3, “law” should be replaced by “thernal law”.
PART VIl - REFERENDUM

The articles on referendum were discussed extdpsivevas acknowledged that much depends
on political choices and that there is no idealsmh which can be generally recommended. As
a result of the discussion, the following propagas made:

- a referendum may be called by the Assembly byritgj by the Council of Ministers by
majority, by the President on his/her own initiatiw following a request by at least fifty
thousand citizens addressed to the President;

- in each case the Constitutional Court will havecertify that the subject matter is not
excluded from referendums by Article 2.2 and thatproposed referendum concerns a
guestion of special importance;

- it seems advisable to give to the citizens ohly power to introduce an abrogatory
referendum annulling a decision taken by Statersrgay contrast the State organs may
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call a referendum both on political issues and raift thws.
PART VIII —PuBLIC FINANCES
Article 1
The word “law” in this article has to be understathe sense of statute.
Article 4

It was proposed to add that all expenditure byrgaroof the central State has to be included in
the budget. The Albanian delegation confirmed thiatis the present practice in Albania.

In paragraph 2 pro rata temporis clause such as “on a monthly basis” should beided.
Article 7

In the second sentence the Albanian Constituti@oahmission might wish to consider putting
“the exclusive independent right”.

Chapter — Armed Forces
Article 1

Not only religious reasons but all conscientiougectiions against military service have to be
accepted as a reason not to do such service.

Article 4

There seems to be some contradiction between patad;, which does not mention the Prime
Minister, and paragraph 2 which mentions the Pih@ster, but not the Minister of Defence.

The Albanian delegation explained that the commaintthe armed forces by the President is
mainly symbolic.

Chapter — The High State Control
Article 4

It would be preferable to put that the Head of lthgh State Control may be invited to the
meetings of the Council of Ministers.

Article 5

In accordance with their proposal on immunity fovgrnment Ministers, the Sub-Commission
members proposed deleting this article.

Chapter — Extraordinary Measures
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Article 3

In paragraph 1 in the original it is the Assemhiy anot the President of the Republic which
may decide a state of emergency. It should be aiidedn any case the state of emergency will
be revoked as soon as the conditions making itssacg disappear.

Article 4

It has to be added that the decree of the Presalsatspecifies which rights are suspended
during this particular state of emergency.
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APPENDIX |

LISTE DES PARTICIPANTS / LIST OF PARTICIPANTS

ARMENIA / ARMENIE:
M. Khatchig SOUKIASSIAN, Président du Centre arneénilu droit, Paris

BELGIUM / BELGIQUE:
M. Jean-Claude SCHOLSEM, Professeur, Faculté dg thaiversité de Liege

BULGARIA / BULGARIE:
Mme Ana MILENKOVA, Avocat, ancien membre de I'Asdgée nationale

CYPRUS / CHYPRE:

Mr Michael TRIANTAFYLLIDES, Chairman of the Councidf the University of Cyprus,
Former President of the Supreme Court and formdorAey-General of the Republic
(Chairman) *

FINLAND / FINLANDE:
Mr Kaarlo TUORI, Professor of Administrative Law,epartment of Public Law, Helsinki
University

FRANCE:
M. Jacques ROBERT, Président honoraire de I'Urii¢ede droit, d'économie et des Sciences
sociales de Paris, Membre du Conseil constitutionne

GREECE / GRECE:
Mme Fani DASKALOPOULOU-LIVADA, Conseiller juridiqueadjointe, Ministére des
Affaires Etrangeres

ITALY / ITALIE:

Mr Antonio LA PERGOLA, Advocate General, Court afsfice of the European Communities,
(President of the European Commission for Demodtaopgh Law) *

Mr Sergio BARTOLE, Professor at the University ofeBte *

LIECHTENSTEIN:
M. Gérard BATLINER, Président du Conseil Scientifig Liechtenstein Institut, Vaduz *

MALTA
Mr Justice Joseph SAID PULLICINO, Chief Justicepidara *

NETHERLANDS / PAYS-BAS:
Mr Godert W. MAAS GEESTERANUS, Former Legal Advider the Minister of Foreign
Affairs

PORTUGAL:
Mme Maria de Jesus SERRA LOPES, Conseilléere d'Bi&iipn



-12-

ROMANIA / ROUMANIE:
M. Alexandru FARCAS, Conseiller, Mission Permaneafdéda Roumanie, Geneve

SPAIN / ESPAGNE:
Mr Luis LOPEZ GUERRA, Vice President, General Caloftcthe Judiciary, Madrid *

SWITZERLAND / SUISSE:
M. Giorgio MALINVERNI, Professeur a I'Université dgenéve *

TURKEY / TURQUIE:
Mr Ergun OZBUDUN, Professor at the University of kema, Vice-President of the Turkish
Foundation for Democracy

UKRAINE:
Mr Serhiy HOLOVATY, President of the Ukrainian Led@undation, Kyiv

* *x %

SPECIAL GUESTS / INVITES D'HONNEUR

ALBANIA / ALBANIE:

Mr Kastriot ISLAMI, Deputy Prime Minister *

Mr Arben IMAMI, Minister of State for Legislative &orm and for Relations with the People's
Assembly, Co-Chairman of the Albanian Parliamen@ommission for the drafting of the
Constitution *

Mr Sabri GODO, Co-Chairman of the Albanian Parliataey Commission for the drafting of
the Constitution *

Mr Kristag TRAJA, Albanian Parliamentary Commissfonthe drafting of the Constitution *
Mr Krenar LOLOCI, Albanian Parliamentary Commissionthe drafting of the Constitution *
Mr Genc POLLO, Albanian Member of the ParliamentAgsembly, Member of Parliament
Union for Democracy (Apologised / Excysé

Mr Scott CARLSON, ACCAPP/OSCE Office, Tirana *

IRELAND / IRLANDE:
Mr Matthew RUSSELL, Former Senior Legal Assistamtthe Attorney General of Ireland,
Dublin *

* *x %

SECRETARIAT

M. Gianni BUQUICCHIO
Mr Thomas MARKERT *
Mr Giovanni FAVILLI *

INTERPRETERS / INTERPRETES
Mme Denise BRASSEUR
Mme Danielle HEYSCH



* Also present on 12 and/or 13 June.
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