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The ddlimitation of competencies between the Federal Constitutional Court, the reqular
courts, and the state constitutional courtsin Germany

1. Federal Constitutional Court and regular courts

The Federal Constitutional Court is the highestricofithe Federal Republic of Germany, but
its jurisdiction is limited to the interpretatiorf the Federal Constitution, the so-called Basic
Law. The court is therefore often called the sugrgumardian of the Basic Law.

The competencies of the Federal Constitutional Caner enumerated in the Basic Law and in
the Law on the Federal Constitutional Court. Twahafse competencies are of special interest
when looking at the relation to the other courtthese being civil courts, criminal courts,
administrative courts, finance courts and socialisg courts.

a) Incidental judicial review of constitutionality

The first competence of the Constitutional Courtolvh would like to draw your

attention to, is called incidental judicial revieaf constitutionality or concrete norm control.
(art. 100 para. 1 of the Basic Law). It becomeswvaht when a court - that is any court in
Germany - comes to the conclusion that a law wisatrucial to his decision is incompatible
with the Basic Law.

Article 1 (para. 3) of the Basic Law reads: "Thédieing fundamental rights shall bind the
legislature, the executive and the judiciary asatly enforceable law." Every court in Germany
must therefore consider constitutional issues sesahat come before them. Butoidly the
Federal Constitutional Court that can declare a ilawompatible with the Basic Law. The
Constitutional Court's monopoly of the power to ldex statutes unconstitutional expresses
respect for the dignity of the legislature and sdekpromote uniformity of jurisdiction.

Therefore all other courts that consider a lawdefal or state law - unconstitutional by means
of the Basic Law must do the following: The coumtshinterrupt its proceedings and send the
files of the case to the Federal Constitutionalf€@tiating in detail why its decision in that case
depends on the validity of the law submitted fariees and why it considers the law to be

unconstitutional. The Federal Constitutional Cotiten decides whether or not the law

submitted is compatible with the Basic Law (it doeg decide the outcome of the original

proceedings). If the Constitutional Court conclutiest a law stands in contradiction with the

constitution, the law may no longer be applied ity @ourt or other public authority.

This procedure is frequently used; it accountsth@ second largest share of the Federal
Constitutional Court's activities. From it's begimnin 1953 up to the end of 1995 the court has
found over 300 statutory provisions to be uncoustibal.

b) Constitutional complaint

The other competence of the Federal ConstitutiGoalt which plays a role in relation to other
courts and which accounts for the largest shaitsafiorkload, is the constitutional complaint.

Any person may claim before the Court that hisdaghts set forth in the Basic Law have been
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violated by an act of public authority (be it fealeor state authority). Citizens therefore have a
direct recourse to the Federal Constitutional Cdtmivever, the requirement for lodging such a
constitutional complaint is that there are no otheans of eliminating the alleged violation of a
constitutional right. In principle, all remediestin the relevant branch of jurisdiction must

therefore be exhausted before having recoursetbdtieral Constitutional Court.

An example here would be the "Crucifix Case" whikhgered a storm of protest throughout
Germany in 1995. A Bavarian school ordinance reguihe display of crucifixes in classrooms.
The parents of children attending one of these ashabjected to the display of the crucifix,
claiming that this offended their children's redigs beliefs and thus violated the constitution.
The parents first filed an action in the Bavariaginfnistrative Court for the removal of the
cross, but had no success. They then called onriBasvaligh Administrative Court which
sustained the decision of the first court. Onlyeratihese procedures was the constitutional
complaint admissible.

(It was also successful. The Federal Constitutiddaurt found that the rejection of the
plaintiff's claim was incompatible with the riglat freedom of religionBVerfGE 93,1])

Since a complainant is required to exhaust allrddgal remedies before submitting his case to
the Constitutional Court, most constitutional coanpis are directed against court decisions. At
this point it is important to note that the Conagtgnal Court is not a general court of review. It
is only permitted to review whether the lower cdas violated the complainantsnstitutional
rights. A violation of constitutional rights regeg more than a simple misreading of a provision
in the law. The Constitutional Court only interventkthe deficiency of the challenged decision
is a fundamental error of the lower court concegrtime significance and the scope of a basic
right. Complainants often fail to recognize thisthathe result that some ninety-seven per cent
of the complaints have no success.

C) Interference in the competencies of the reqidarts ?

The Constitutional Court is sometimes criticized foo extensive interpretations of the
constitution, thereby expanding the range of e to review court decisions and curtailing
the competencies of the regular courts.

An example for this criticism is the constitutiozation of private law, especially in the field of
contractual relations. In 1993 a decision of thasiicutional Court concerning the validity of a
guarantee attracted attention. The complainantax@k-year old unemployed woman who had
stood guarantee for her father, so that he couldbldathe credit line of his business account.
After her father went bankrupt the bank tried tdkenase of the guarantee. The Federal Court of
Justice - the highest court for matters of ciwl I Germany - had condemned the woman to
pay the guarantee sum to the bank. In her constialtcomplaint the woman accused the bank
of having taken undue advantage of her lack of empee in business affairs. Her constitutional
complaint was successful:

The Constitutional Court stressed that private raaoy, conceived of as the right to determine
what the "law" is between private persons, pressep@ certain balance of power among the
contracting parties. If the balance is grosslyuwlistd, the contract - conclusion as well as
contents - tends to be dictated by the strongey,daaving no room for the contractual liberty
of the other party. The Constitutional Courts afdigthe civil courts not to narrow their
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decisions to the finding, that an adult is resgaedior the contracts he or she signs, but to take
human rights into account as far as possible withenframework of statutory interpretation
when they construe and enforce contracts that Hiontp distorted results. The case was
therefore referred back to the Federal Court dicRiBVerfGE 89, 214]

Another example for the constitutionalization ofvpte law is a decision concerning the
contractual relations between a landlord and anterfan the occasion of a constitutional
complaint the Constitutional Court decided in 198& the tenant's right of possession is to be
seen as property in accordance with art. 14 ofBésic Law which reads: "Property and the
right of inheritance shall be guarantegsNerfGE 89,1]. Critics reproached the Constitutional
Court for having produced a new constitutional trigithe tenant's "right of property” - , thus
enlarging its possibility to review decisions oé tiegular courts.

2. Federal Constitutional Court and state constitutional courts

a) Constitutional autonomy of the states

Germany is a federal state made up of sixteen itomst parts, the so-called "Lander" or
"states". The German states are autonomous govetsinvéh their own legislature, executive,
and judicial institutions. They share the powerhwtihe federal government within the same
territory and over the same people. The statey eojastitutional autonomy but must follow the
constitutional order of the federation. Art. 28tleé Basic Law read$The constitutional order
in the Lander shall conform to the principles oé ttepublican, democratic and social state
based on the rule of law, within the meaning «f Basic Law."

Their constitutional autonomy enables the statesetaip their own constitutional courts. With
the exception of one state, all of the states halken advantage of this possibility. The courts
responsibilities and procedures are laid downadtedaw and therefore vary.

b) The state constitutional court's sphere of nesibdity

In principle, the Federal constitutional jurisdictiand the constitutional jurisdiction of the
states exist side by side. This is possible bediaseourts take action with different yardsticks:

- A state constitutional courts reviews acts ofeswuthorities as well as state law under
the relevant state constitution; it is therefore tsupreme guardian of the state
constitution.

- The Federal Constitutional Court by contrast ésponsible for monitoring and
controlling the exercise of public power - both fatleral and at state level - in
accordance with the Basic Law; it is thereforeghpreme guardian of the Basic Law.

As a consequence, the Federal Constitutional Guoast only declare a statute incompatible
with the Basic Law, while a state constitutionalidanay only declare a statute incompatible
with the state constitution. Its authority is atestricted to examining state law. If federal law i
incompatible with a state constitution, it is tleedral law which supersedes state law, including
state constitutional law (art. 31 of the Basic Law)
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Please note that the following can happen: The ree@®nstitutional Court can review state
law which has been declared constitutional by éhevant state constitutional court and declare
the same law unconstitutional. This is not an auiry of the state constitutional court by the
Federal Constitutional Court. The seemingly opmpsiings have their cause in the different
yardstick used by the two courts. A law can be ttuti®nal under a state constitution and
unconstitutional under the federal constitutionisitorks the other way around as well. A state
constitutional court can declare a state law urttotisnal even if the Federal Constitutional
Court has found the regulation in accordance wighBasic Law before.

C) Review by the Federal Constitutional Court

The decisions of state constitutional courts canprinciple, be appealed against before the
Federal Constitutional Court by means of a corigiital complaint. The complainant however
must argue that the state constitutional courtatéal his fundamental rights guaranteed by the
Basic Law. The Federal Constitutional Court can miew the state constitutional courts
interpretation of the state constitution.

Constitutional complaints directed against decisiohstate constitutional courts are not very
frequent - about 10 to 15 are received by the Ré@onstitutional Court annually. At the time,
constitutional complaints entered against a detisiothe Bavarian Constitutional Court have
attracted public attention. The decision of the &mmn Constitutional Court deals with a law
which was passed by the Bavarian parliament after Grucifix decision of the Federal
Constitutional Court | have mentioned earlier. Dkesthe court's ruling, the law stipulates that
the crucifix has to be removed from a classroony anthe presence of students objecting to it
on religious grounds and only on due compliancén witspecial procedure. The Bavarian
Constitutional Court passed a judgment sayingttieataw was in accordance with the Bavarian
constitution. The plaintiffs now have lodged cansibnal complaints against this ruling to the
Federal Constitutional Court. In view of the vepgative public reaction to the Courts Crucifix
decision of 1995, these constitutional complaintaild be very delicate if the complainants
could argue that the Bavarian Constitutional Ches violated their right to freedom of religion
set forth in the Basic Law. The Federal ConstinaloCourt would then be forced either to
affirm its controversial decision, thus statingtttiee Bavarian Constitutional Court violated the
Basic Law, or to alter its opinion within a shoerjpd of time. However, the situation is
defused, because the complainants themselves aiaremts or pupils and therefore are not
affected personally by the Bavarian law. In consege, their constitutional complaints are not
admissible with regard art. 4 of the Basic Law Whgaarantees freedom of religion.

d) Divergence in interpreting the Basic Law

A state constitutional court that wishes to apptiifeerent interpretation to the Basic Law than
that decided by the Federal Constitutional Courbymanother state constitutional court must
obtain a decision from the Federal Constitutiomali€(art. 100 para. 3 of the Basic Law).

Only four decisions of this kind have been handedrdby the Federal Constitutional Court
since 1951. But it so happens that at the time rg wderesting question concerning the
interpretation of the Basic Law has been brougfdarbahe Federal Constitutional Court by the
Constitutional Court of Saxony.
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The public became aware of this question aftercassi® of the Berlin Constitutional Court in
1993 on the basis of which the former head of stateast Germany, Erich Honecker, was
dismissed from imprisonment. He had been chargéu mvanslaughter for the deaths of East
Germans shot by East German border guards asribeyd flee across the Berlin wall, and was
held in pretrial custody in Berlin. Honecker, whasamortally ill, filed a complaint to the Berlin
Constitutional Court, claiming that the criminalopeeding violated his dignity because he
would, with the utmost probability, not live as ¢pas the trial was likely to last.

In its decision the Berlin Constitutional Court igleld the criminal court to reconsider
Honecker's petition to dismiss his case and t@seldim from jail. The criminal court was to
take into account that it violates the dignity oammif criminal proceedings are carried on
although it is almost certain that the accused dié of an incurable illness before the
proceedings are brought to an end. In view of Hees short expectation of life the criminal
court then dismissed Honecker from imprisonment.

The interesting legal aspect of the case is thewioig:

Criminal jurisdiction in Germany, like all otherrdnary" jurisdiction, is mainly exercised at
state level by local, regional and higher regior@lrts. The criminal court in charge of the
Honecker case was therefore a state authority. $tata authority its actions are, in principle,
subject to constitutional review by the Berlin Ciitmsional Court. For the Berlin Constitutional
Act stipulates that anyone who claims that thehts laid down in the constitution of Berlin
have been violated by the public authority of Bedan file a constitutional complaint.

On the other hand, criminal procedures in Germamy ragulated by a federal law, and
Honecker had been put and kept in jail on the hafsikis federal law. The criminal court in
charge of the Honecker case therefore was a cowgtate level applying federal law. The
guestion that arises is: Carstate constitutional court oblige a court (at state lpwe apply
federallaw in a certain way ? Or is the application ofefiead law generally exempt from every
influence of a state constitutional court ?

This is the subject of the question now put forwardhe Federal Constitutional Court by the
Constitutional Court of Saxony. The latter phratieel question with regard to art. 31 of the
Basic Law which reads: "Federal law shall overstie law". The Court has asked the Federal
Constitutional Court: Does art. 31 of the Basic Liatvbit the Constitutional Court of Saxony
to review the application of federal procedural laith respect to the constitution of Saxony ?

The Constitutional Court of Saxony wants to devifiem the ruling of another state
constitutional court, that is the Constitutionalu@oof Hessen concerning the interpretation of
art. 31 of the Basic Law. As | mentioned beforethis case the Basic Law requires the state
constitutional court to seek a ruling from the FateConstitutional Court, thus ensuring
uniformity of its interpretation. The Constitutidr@ourt of Hessen is of the opinion that it can
not review court decisions that are based on tpécagpion of federal law because - according
to art. 31 of the Basic Law - federal law is sugein rank to state law, including constitutional
state law.

The Constitutional Court of Saxony is of the opf®sipinion, providing that the fundamental
rights guaranteed by the state constitution hagestime substance as those guaranteed by the
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Basic Law. It argues that there is no general prédance of federal law. Federal law and state
law as well as federal and state constitutionadgliction exist side by side in principle. Only if
there is a clash between federal and state law alte31 of the Basic Law come in and order
the supremacy of the federal law. If fundamentits laid down in a state constitution have the
same substance as fundamental rights stated Basie Law, there is no clash and therefore no
predominance of the federal regulations. Accordmghe Constitutional Court of Saxony, it
must therefore be possible for a state constitati@ourt to influence the application and
interpretation of federal laws, just as the Be@ionstitutional Court did in the Honecker case.

The Federal Constitutional Court will decide onsthelifferent opinions in a few months and
will probably make fundamental statements on itatign to the state constitutional courts. So,
in Germany as well, the debate on the relationshipentral Constitutional Courts and Courts
of the Federated Entities is still to be continued.



