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Ladies and Gentlemen,

As an introduction, | just want to inform you thiawill be speaking primarily about the
enforceability of judgments, rather than about dbtual execution of judgments. Of course,
both problems are very closely connected. | hae&ldd to do this because no legal mechanism
exists in the Czech Republic for the actual exeoutif Constitutional Court judgments.

1) The Constitution of the Czech Republic providest Constitutional Court decisions are
enforceable as soon as they are announced in theemarovided for by statute, unless the
Constitutional Court decides otherwise concernixgcation of judgments. Enforceability of a
decision is generally understood as the legal pitiggito execute a court decision (that is
enforce the duties which are contained in them).

2) The enforceability of Czech Constitutional Cowecisions is provided for in more detail in
the Act on the Constitutional Court. The enfordéstof judgments differs for the individual

types of judgments falling under the Constitutior@burt’s jurisdiction, which can be
categorized as follows:

A) In the first group belong those judgmemtsmatters concerning petitions for the
annulment of statutes or other regulations. Thedgments are enforceable on the day they are
published in the Collection of Laws, unless the i€dacides to delay enforceability

B) In the second group belong:

a) ,Presidential“ judgments, that is, for exde, judgments in matters of a constitutional
charge brought by the Senate against the Presifidre Republic for high treason;

b) in addition, the electoral judgments bglon this second group. They include, for
example, judgments in which the Court decides amerkal actions from decisions concerning
the verification of the election of a Deputy or Stem.

Judgments in this second group are enforcealflen they are announcedvhich
announcement must be made publicly.

C) The third group is comprised of Constdotl Court judgments in other matters, which
are_enforceable upon the personal delivery ofufigment to each party to the proceedifigyis
last group concerns especially the Court’s judgsent constitutional complaints of natural or
legal persons who allege that their fundamentaksignd basic freedoms have been violated as
a result of the final decision in a proceeding Imuhlic authority.

3) Now that we have an overview of the enforcehilf individual types of Constitutional
Court judgments, we can consider the actual erdbility of these decisions, that is the real
possibility of requiring compliance with Constitutial Court judgments.

A) If we speak of European constitutional teun general, certain writers are quite
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skeptical on this point. For example, the renowReafessor Josef Isensee from Bonn asserts
that, in contrast to other state bodies, the Fé@mastitutional Court has no power to execute

its judgments. It must rely on the willing obedierof other state bodies, in other words, on the
good faith of state offices and citizens to resfisalecisions.

B) In my opinion the legal enforceability Gbnstitutional Court judgments and the actual
possibility to enforce them is not the same thifithis distinction is a result of the nature of
individual types of judgments.

a) The Czech Constitutional Court has hadehst problems with the enforceability
of judgments annulling statutes or other legal l&gns. The law provides that such
judgments become enforceable on the day they diksped in the Collection of Law, unless
the Constitutional Court decides to delay enforiidab No state authority in the Czech
Republic has yet refused to respect a ConstittiGoart judgment annulling a statute or other
legal regulation.

b) Nor have there been any problems so itartive second group of judgments, that
is the judgments in matters concerning the Presmfehe Republic or in electoral matters. The
Constitutional Court has already annulled seveegisions concerning the verification of the
election of Senators, and the Electoral Commissaepected them.

¢) The third group of Constitutional Cowrtigments (those in which ordinary court
decisions are annulled on the basis of a constitaticomplaint by a natural or legal person
constitute the most complicated and problematiosetses. | will now discuss this issue in
more detail.

4) The Czech Constitution provides that enforcedblgsions of the Constitutional Court
are binding on all authorities and persons. Téws has brought on considerable difference of
opinion between experts, ordinary court judges,jaddes of the Constitutional Court.

A) The first group of problemeonsists in the issue of whether, in spite of ékpress
wording of the Constitution, enforceable decisiofighe Constitutional Court are binding in
every case and for everybody, in other comparaddesas well, or for everybody, but only in
the specific decided case, or only for the patbeke dispute.

Advocates of a restrictive interpretationité# Constitutiorgenerally argue that:

a) the only judgments of the ConstitutioBaurt which are generally binding in the
full sense are those which annul legal regulatio@anstitutional Court judgments which in
specific matters annul individual decisions, suglc@urt judgments, must naturally be respected
by third parties and state authorities in relatiorthe decided case. They are not, however,
obliged to apply that judgment in comparable futeeses because there are no judicial
precedents here as is found in common law systems;
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b) other experts even assert that Consfitati Court decisions annulling judicial
decisions are not generally binding at all, duthéofact that they are enforceable only after they
are delivered to the parties in the proceeding:. titie reason, they cannot be binding either on
third parties or on state authorities which are infdirmed about them, as this would be a
violation of everybody’s legal certainty.

Advocates of a broad interpretation of the Sitution generally assert that:

a) Constitutional Court decisions are gdhetanding even in cases in which the
judgment of an ordinary court is annulled. Thisaasion does not follow alone from the text
of the Constitution, but also from the Constituib@ourt’s special status as the judicial body
for the protection of constitutionalism. This stais deduced also from the fact that no appeals
against Constitutional Court decisions are perohitte Everybody is obliged to respect
Constitutional Court decisions both in the decidaske and in any future comparable cases;

b) it is true that Constitutional Court d&cons in these matters are not enforceable
until delivered to the parties to the proceedifitnese decisions still bind everybody, however,
because everyone may refer to on them as sooeyaketrn about them.

B) The second group of problemsncern what part of a Constitutional Court judgine
annulling an ordinary court judgment is bindings il just the statement of judgment itself
which is binding, or is the legal reasoning coredim the opinion also binding? In addition, is
that legal reasoning binding even in other comparedses?

Advocates of a restrictive interpretationtod Constitutiorgenerally argue that:

a) the Constitutional Court’s legal reasgrisinot binding at all, especially in future
cases. It is asserted that the Constitution gigesupport for such a claim. The Constitutional
Court’s legal reasoning is persuasive based onfdiee of its arguments, but not on the
Constitutional Court’s legal authorjty

b) the Constitutional Court’'s legal reasgnisre not rules of conduct (norms);
therefore, they cannot be enforced by command aly the statement of the judgment which
is enforceable, and which parties can be obligexb&y, but in no case the reasoning.

Advocates of a broader interpretation of the Cturtgtn generally assert that:

a) the legal reasoning is a part of the Gmmional Court’s decision, the whole of
which is binding. This can be deduced as well fAntn 89 para. 2 of the Constitution;

b) the Constitutional Court’s legal reasgnia generally binding not only in the
specific decided case, but also in other compateb#d disputes. However, the ordinary courts
sometimes do not respect this principle. Thusteqaften another unconstitutional judicial
decision is given in a case that is nearly ideht@®ne already annulled by the Court, and the
Court is obliged to annul the new one as well. sBiiuation causes economic waste and also
has negative moral consequences because citizemstemderstand why ordinary courts do not
respect the Constitutional Court’s legal reasoning.
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c) the fact that the Constitutional Courtb@ind by its own decisions in future cases
is also cited in support of this view. If the Ctingional Court wants to change an earlier
declared legal principle, 9 of the Court's Justicegst vote in favor of the new differing
principle.

d) the legal principles declared by the Gitutsonal Court can be enforced before an
ordinary court pursuant to the Civil Procedure Cotteprovides that when an appellate court
has annulled the decision of a first instance c¢atlme legal principles announced by the
appellate court are binding on the first instanoarc The Civil Procedure Code applies
analogously before the Constitutional Court.

5) Now we come to the question of whether and hedinary courts can be forced to

respect Constitutional Court judgments which anomdinary court judgments. This is a

complicated issue and no single opinion existstonSince no legal mechanism exists for
enforcing Constitutional Court decisions, the oadyncourts cannot in fact be forced to obey
them. The effect of Constitutional Court decisiolepends upon whether they are willing to
obey them voluntarily.

A) Mostly we have not had problems with regém the_statement of judgmentlf a
judgment is annulled then, as a legal matter, nul and the ordinary court is obliged to
continue in the proceeding. Otherwise, it would decase of denial of justice and of
unreasonable delay in the proceeding, both of wliah be sanctioned by disciplinary
proceedings.

B) It is a more complicated matter if the inesty courts do not respect the Constitutional
Court’s legal reasoning. Such cases have arigeratedly, especially in later similar matters.
As far as | can learn, no sanction has yet beensegbfor such conduct.

In conclusion, it can be affirmed that theuessof the enforceability and execution of
Constitutional Court decisions, especially thosewimich ordinary courts are concerned, are
among the most complicated. | am not absolutetiaicemyself how this controversial issue
should be resolved. However, | am inclined to fate following solution:

a) First, enforceable Constitutional Court decisi@me binding on everybody (thus even in
cases where a court decision is annulled);

b) Second, it is not just the Constitutional Caudtatement of judgment which is binding but
also the Constitutional Court’s legal reasoningtaimed in the opinion of the judgment;

c) Third, the Constitutional Court’s legal reaswnis binding on ordinary courts in the specific
decided case. It is still controversial, howewshether the Constitutional Court’'s legal
reasoning is legally binding also in later comphrabatters.

Thank you!
JUDr. Vojen Guttler



