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SUMMARY

The paper describes the structure and the formegafation of the financial basis of the activity
of the Constitutional Court in general, in connactivith the principle of independence of the
Constitutional Court as well as the principle a¢ gutonomy of the Court. The respective topic
is presented by a general comparative overviewcaged with the systems in force in the
Republic of Ukraine as well as in the Republic loi8nia.

| Financing/the Budget of the Constitutional Court as a Basis for the
I ndependence

Most constitutional/judicial review bodies haveiadependent budgeas a separate part of the
whole State budget, and they are fully independerits control. In addition, a financing of
some new introduced Constitutional Courg).(The Russian Federation, Lithuania, Belarus)
are regulated in greater detail as other formestigt#ished Courtseg.:

Bulgaria: The Constitutional Court shall have an indepehdaudget (Article 3 of the
Constitutional Court Act of 30 July 1991).

Spain: Under second additional Article of tlenstitutional Court Act No. 2/1979 of 3 October
1979 the Constitutional Court shall propose the budgbtch is managed as a part of the whole
State budget. The Secretary General of the Cotigtial Court shall prepare the budget by help
of the administration; in addition, he shall impkemh the budget and prepare the closing
balance.

Portugal: Under Article 5 of theOrganisation, Activity and Procedure of the Constitutional
Court Act No. 28/82 of 15 November 1982, the Constitutional Court shall dispose with its
budget which shall be adopted within the scopegehéral expenses" of the State budget.

Germany: Under Article 1 of theConstitutional Court Act (of 12 March 1951 with
amendments) the Constitutional Court has more independent antbnomous position in
comparison with other constitutional bodies. Themef the Constitutional Court as a
constitutional body is not financially subordinated any ministry, but it is autonomously
managing and budgetary independent body. The Gmdget may be adopted only as a
particular autonomous plan to be included intowhele State budget. The Court may manage
the budgetary funds independently. The budget $leatliscussed and adopted by the plenary
Court session (Article 1.2 of tHeules of procedure of the Constitutional Court of 2 September
1975, amended on 5 December 1978). Consequently, the Plenum of the Court involvepexial
Budgetary Council (Article 3.1.c of theules of Procedure of the Constitutional Court).

Hungary: The Constitutional Court shall draw up its owrdget and shall submit it, as part of
the State Budget, for approval to the Parliamenti¢le 2 of theAct No. XXXII of 1989 on the

1 Or not explicitly declared as an independent budget, but a part of the whole State budget, e.g. Article 30 of the
Constitutional Court of the Republic of Uzbekistan Act of 30 August 1995, Article 11.1 of the Constitutional Court
of the Republic of Kyrgyzstan Act of 18 December 1993; Article 39.1 of the Constitutional Court of the Republic of
Yakutia/The Russian Federation Act of 6 February 1992.



Constitutional Court).

Austria: The Court budget is not regulated either by tusgaor by rules of procedure or any
other internal regulation of the Constitutional @otdowever, the Court has its own budget in
the practice, as par agreement with the Ministryusttice. The Court may manage its budget as
a part of the whole State budget, adopted by thkaR&nt. The Court budget constitutes a
special chapter of the State budget, similar taybtslof other State bodies.

Italy: Under Article 14.2.1. of th@rganisation and Procedure of the Constitutional Court Act.
No. 87/1953 of 11 March 1953, the Constitutional Court may autonomously mandge
expenditure within the scope of funds adopted &atute.

France: The funds, required for the activity of the Catgibnal Council shall be determined
within the scope of the whole general State budget. President of the Constitutional Council
is empowered to provide budgetary expenses. (Arfié of theDecree on the Constitutional
Council No. 58/1067 of 7 November 1958 with amendments).

Belgium: The funds, necessary for the functioning of eurt of Arbitration shall be allocated
under the allocations budget (Article 123.1 of $pecial Law of 6 January 1989 on the Court
of Arbitration).

The Russian Federation: Under Article 124 of theConstitution the courts shall be financed
only from the Federal budget thus providing a catgpland independent administration of
justice in accordance with the Federal Law. In tholdli theFederal Congtitutional Law on the
Constitutional Court of the Russian Federation of 24 June 1994 contains exhaustive provisions
concerning guarantees of activity of the Constitiai Court (Article 7 of théaw): the Federal
Constitutional Court shall be independent of athepbody in organisational, financial, and
material and technical terms. Funding of the Csehall be provided for in the federal budget
and shall ensure an independent and comprehenaivgng out of constitutional judicial
proceedings. The federal budget shall annuallycal® in a separate item funds needed to
ensure activity of the Constitutional Court of Rassian Federation that shall be managed by
the Court autonomously. Spending estimates of that@nay not be reduced as compared to a
preceding financial yedr.The Court shall autonomously and independentlyigeo for
informational and personnel support of its activiihe property required by the Court to
implement its activity and managed by it shall lne federal property. The Court may vest the
right to manage the mentioned property in the sirat units comprising its staff. No
restrictions of legal, organisatorial, financialffarmational, material and technical and other
conditions of activity of the Court, prescribedthg presenConstitution, shall be permitted.

Lithuania: The Constitutional Court freedom and independérma other institutions shall be
ensured by financial, material, technical as wslloaganisatorial guarantees secured by law
(Article 5-1.1 of theConstitutional Court Act No. 1-67 of 3 February 1993, as amended by the

Act No. 1-1475 of 11 July 1996). The Constitutional Court shall be financed frime State
budget by ensuring the possibility to the Constnal Court to independently and properly
perform the functions of constitutional review. Téstimate of expenditure shall be approved

2 See also a similar provision of Article 93 of the Constitutional Court of the Republic of Azerbaijan Act.
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by the Constitutional Court which shall also indegently dispose of the means that are
allocated to it (Article 5-1.2 of the&onstitutional Court Act). The buildings and other
possessions which are used by the ConstitutionaitGball be State property transferred into
possession, use and disposal of for the ConstititiGourt on trust. These possessions may not
be seized or transferred to other subjects withibat consent of the Constitutional Court
(Article 5-1.3 of theConstitutional Court Act). Restrictions of legal, organisatorial, finamcia
informational, material, technical and other cods$ of Court activities provided by the
Constitutional Court Act shall be prohibited (Article 5-1.5 of ti@nstitutional Court Act).

Belarus: Guarantees of the activity of the ConstitutioBalurt Funding for the Constitutional
Court shall be drawn from the budget of the Republnd shall guarantee the complete
independence of legal proceedings before the CAwgeparate heading in the annual budget of
the Republic shall provide for the funds requiredguarantee the work of the Constitutional
Court, and the Court shall be free to use thoselsfuams it sees fit (Article 24.1 of the
Constitutional Court Act No. 2914/XI11 of 30 March 1994).

The premises required by the Constitutional Caudatrry out its duties shall be the property of
the Republic; the Court shall be responsible feirtday-to-day management (Article 24.2 of
the Congtitutional Court Act).

Latvia: The Constitutional Court shall be financed frdme State budget (Article 37 of the
Constitutional Court Act of 5 June 1996).

Georgia: Under Article 4.2 of theConstitutional Court Act of 31 January 1996 expenses
connected with the organization and activitieshef €onstitutional Court are determined by the
separate part of the State budget. The Presidetiteo€onstitutional Court submits draft of
expenses connected with the activity of the Carigsital Court by the procedure determined by
law.

Romania: Under Article 50 of therganisation and Activity of the Constitutional Court Act
No0.47/1992 the Court has its own budget as a part of the evBthte budget. A draft budget
shall be approved by the judges of the ConstitatidDourt by the majority of votes and
proposed to the Government to be adopted and iedlundo the whole State budget.

Croatia: Under theConstitutional Court Constitutional Act (Narodne novine, No. 13/1991,
with amendments) the Constitutional Court has W& dudget which shall be adopted as a
special part of the State budget by the represeatettamber of the Parliament on the proposal
of the Constitutional Court.

Slovakia: The Constitutional Court shall have a separagpien in the Sate budget (Article 77
of the Act on the Organisation of the Constitutional Court of the Sovak Republic, on the
Proceedings before the Constitutional Court and the Satus of Judges, of 20 January 1993).

Turkey: The Constitutional Court shall, within the franmmw of the general budget, be
administered by its own budget (Article 56 of thew of the Organisation and Trial
Procedures of the Constitutional Court No. 2949 of 12 November 1983). In the first instance,
the President is responsible for covering expeonsgf the budget. In the second instance,
responsibility for expenses is assigned to theeb@g-General. Accounting shall be done by
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the department of Accounts to be established witinConstitutional Court. The payment of
expenses shall be administered by the Directothefinancial Department of the Court. The
Minister of Justice, or by consent, the Secretagné®al of the Court shall participate in
discussions relating to the budget and conductddrébehe Parliamentary Assembly. The
President and members of the Court may not, howdwersummoned to present oral
explanations.

Ukraine: Financing the Constitutional Court is foreseerth®y State budget in a separate item
(Article 31.1 of theConstitutional Court Act). Proposals as to the volume of financing of the
Court as well as the draft of the respective esérage submitted by the President of the Court
to the Cabinet of Ministers of the State and thdidgaent during the formulation of the
proposed State budget for each following year ¢hatB1.2 of theConstitutional Court Act).

A Brief Overview of the Slovenian State Budget Regime

Despite the Principle of the independent Budgetnregof the Constitutional Court it is
necessary, concerning its management, to takecomnsideration the basic principles of the
State Budget regime.

A special character of the Budget Act

The Slovenian system in force (tReferendum and Public initiative Act) excludes from the
decision-making by the referendum all laws passedbst procedure, among others also laws
implementing the adopted State budget (Article flib@Referendum and Public initiative Act).

As a representative body, the National Assembly atfopts the State budget (Article 148 of the
Condtitution; Articles 215-228 of th&ules of Procedure of the National Assembly).

TheBasic Principles of the State Budget

The Principle of Annuality of the State Budget: TBwdget shall be adopted for one year and it
is valid for the year which it is concerned (Amicl4.2 of theéPublic Consumption Financing
Act).

The Principle of Legality of the State Budget: Egelar, the National Assembly approves the
budget as well as the budget account.

The Principle of Universality of the Budget: Allivenues raised, and all monies expended, for
public purposes by the State shall be accountei fibieir respective budgets (Article 148.1 of
the Constitution). Where the budget of the State has not beeniaiadopted as and when
due, the expenditures of the State shall be temifyoliaanced in accordance with the terms of
the last preceding budget of the State (Article.248 theConstitution).

The Principle of Specialisation: A payment may dméymade for the purpose the Budget Law
has authorised the expenditure for (Article 2thefRublic Consumption Financing Act).

The Public Nature of the Budget and the Accounssth® budget and the accounts of the State
are approved by law, they have gone through allest@f legislative procedure, including the
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publication in the Official Gazette RS (Article 168theCongtitution).

TheProcedurefor the Adoption of the State Budget and the Closing Balancein Slovenia

The Rules of Procedure of the National Assembly specify a special procedure concerning the
adoption of the State Budget and the Closing Balaffaticles 215-228 of thdRules of
Procedure of the National Assembly).

The general State Budget shall be proposed bdferlational Assembly by the Government at
least until 1 October of the running year in thenfoof the proposal accompanied by the
budgetary memorandum (Article 215 of tReles of Procedure of the National Assembly). To

the proposed budget, amendments can be lodgedl|é&r217-221 of thRules of Procedure of

the National Assembly). After voting on the particular parts of the batljg depending on the
situation the reconciliation takes place. In additithe National Assembly shall take a vote on
the State Budget on the whole (Article 222 of fRales of Procedure of the National
Assembly). During the year the Government may propose tieigBt Adjustment which shall be
adopted by the fast legislative procedure (Artk2& of theRules of Procedure of the National
Assembly).

The Closing Balance concerning the previous yedt b proposed by the Government at least
until the session of the National Assembly in J(/&rticle 226 of theRules of Procedure of the
National Assembly). the National Assembly shall take a vote on thesi@g Balance on the
whole (Article 228 of thdRules of Procedure of the National Assembly).

Techniques of Financial Supervision in Slovenia

This traditional method is exercised through votaxes and by means of approving the budget
and the accounts of the State (Article 148 ofGbestiution).

The Budget of the Slovenian Constitutional Court

The material basis of the real autonomy and inddgece of the Constitutional Court involves
also the autonomy as regards a management of thgetawy funds. Therefore the statute
declared that the funds for the work of the Comstihal Court shall be determined by the
National Assembly at the proposal of the Consttl Court and shall constitute a part of the
Republic of Slovenia Budget (Article 8.1 tife Congtitutional Court Act). The Constitutional
Court proposing the budget is not dependent oGtheernment, which otherwise proposes the
State budget. The Constitutional Court shall deoidehe use of the mentioned funds (Article
8.2 of theConstitutional Court Act).

Control of the use of these funds shall be perfdrimethe Court of Auditors (Article 8.3. of the
Constitutional Court Act), which shall be the body with the ultimate resgibitity for auditing
State finances, the State budget and monies exgpdodpublic purposes (Article 150.1 of the

3 Articles 215-228 of the Rules of Procedure of the National Assembly. The budget does not determine rights and
responsibilities of citizens and other persons, so it is not in conflict with Article 87 of the Constitution if it is not
determined in the Standing Orders of the National Assembly that the National Assembly must adopt it as statute
(Constitutional Court of the Republic of Slovenia, Decision No. U-1-40/96, 3 April 1997, Official Gazette RS No.
24/97; OdIUS VI, 46).



Constitution).

Some systems introduced as an additional finaretalrce a State fee concerning the
proceedings before the Constitutional Court. Howetree Court may exempt a citizen from
paying the State fee or reduce the fee given htemahstanding€.g. Article 39 of theFederal
Constitutional Law on the Congtitutional Court of the Russian Federation of 24 June 1994 ).
Sometimes the fee may be explicitly excluded orpghlgtioners may be exempt from taxes,
fees, and other such financial impositioresg.( Turkey - Article 52 of theLaw of the
Organisation and Trial Procedures of the Constitutional Court No. 2940 of 12 November
1983). The majority of systems didn't introduce suck fa principle. On the other hand,
prescribing a fee in case of abuse of petitiortlor payment of the costs of the proceedings is
explicitly foreseen in cases of frivolous applioas €.g. Germany, Austria, Portugal, Spain,
Switzerland, Malta, Georgia).

Ukraine: Costs of the participants in constitutional exaation are compensated at the expense
of the budgetary funds as decided by the Constitati court of Ukraine (Article 59 of the
Constitutional Court Act).

Before the Slovenian Constitutional Court each iggent shall bear his own costs in
proceedings before the Court, unless the Courtddsciotherwise (Article 34.1 of the
Congtitutional Court Act). if a participant fails to provide the necessafprmation for the
Court due to unexcused absence, unreadiness oratberereason and, as a result, the hearing
must be postponed, the Court may decide that tlsgp@eement of the hearing shall be at
expense of such participant (Article 34.2 of @anstitutional Court Act). An initiator shall pay
court fees in accordance with a special statutegl&r34.3 of theConstitutional Court Act). Up

until now, such a statute was not passed.

Il Powersof the Constitutional Court asa Proof of its I ndependence

The extent of powers of constitutional/judicial iew bodies is as follows: in the traditional
approach the constitutional review body has notpespower in relation to the Legislature. It
may only be a negative Legislature, whereas theeabh positive Legislature is reserved for the
Parliament. However, the negative powers of the s@omional Court in relation to the
Legislature are also subject to certain limits, kebg the function of cassation of constitutional
justice is limited to the benefit of certain rightsserved for the legislative and the executive
power €.g. the principle of judicial self-restraint, the galal question doctrine).

Today, however, the decision-making of constitudigustice is no more limited to the mere
function of cassation and the so-called positivagiens taken by the Constitutional Courts are
gradually gaining their importance:

- One of these forms involve thappellate decisons (Germany, USA), in which the
Constitutional Court appeals to the Legislatureplieily or implicitly, with or without time
limit) to adopt certain regulations in the respeztdomain. Recently certain states even
imposed special provisions regarding the rightasfstitutional/judicial review bodies to appeal
to the Legislature. Such "positive" authorizatidrconstitutional justice in a rather narrow form
is known in the German, Austrian and Polish systegwen more intensely in the lItalian,
Portuguese, Hungarian and Brazilian systems of dbestitutional/judicial review. The
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Portuguese Constitutional Court is provided with express constitutional authorization to
identify the existence of unconstitutionality deeomission. This does not involve the fact that
the proceedings of abstract review of rules reviegislative omission due to insufficient or
incorrect solution of a specific issue, but aimsdaect and independent evaluation and
identification of omission caused by the Legislaturhe typical nature of thBortuguese
Condtitution, which imposes upon the Legislature the obligatddriegislative activity, has
influenced the fact that the Portuguese ConstitaticCourt actually acquired such power.
Considering the sensitive nature of this powerGbastitutional Court can only be active in the
respective domain on the basis of the role of eomacircle of legitimate petitioners. Hungarian
Constitutional Court, too, has jurisdiction to dlate the unconstitutional situation developed
due to the omission caused by a government boay;ptbceedings is possible upon the
initiative of the Constitutional Court alone or ¢ime proposal of any government body or
aggrieved person. The Brazilian constitutionalfialireview system knows a special abstract
complaint due to omission whereby government bodieditical parties represented in the
Parliament and political organisations act as thérfegitimate petitioners of the proceedings.
At the same time this system knows a special iddali complaint against the omission caused
by the Legislaturenfandado de injuncao). The Italian constitutional review system is aba¥
characterized by the so-called creative decisiatts which the Constitutional Court may even
change or add the wording of the regulation in tioes

- Another form of decision-making are tlgeidelines given by the constitutional/judicial
review; such guidelines for the future action oé thegislature, the government and the
administration may include appellate decisions,tlyaalso other decisions (decisions of
abrogation, decisions of annulment, possibly alsclatatory decision relating to conformity
with the Constitution). Sometimes such decisions already clearly inelitda essential point of
the legal regulation, so that the Legislature hadg o elaborate the details and to provide for
official adoption of the statute. This phenomensrsometimes even referred to as negative
legislative activity of Constitutional Courts or paralegislative or superlegislative activity of
the modern Constitutional Courts. Neverthelessnfeoglobal point of view, positive decisions
of constitutional justice are of substitutional &der. The extent of this function is
proportional to the intensity with which constituial rights are affected.

- Decisions on unconstitutionality with reservatioor with interpretations created by the
Constitutional Court itself (thenter pretative decisions). In these decisions the Constitutional
Court secures with its own interpretation thathe future the implementation of the statute
complies with theConstitution.

The specific feature of the Slovenian system isube of the so-called appellate judgments
taken by the Constitutional Court, and of the cotst@elated guidelines. As a matter of fact, the
novelty of theConstitutional Court Act is also the possibility of the Constitutional Coteo
assess whether the Legislature has omitted thessegelegal regulation arising out of the
Condtitution. If the Constitutional Court determines that dut& a regulation or a general act
for exercising of public powers was unconstitutiomraillegal because a certain matter which it
should have regulated was not regulated or is aggmilin a manner which makes it impossible
to be abrogated either retroactively or prospelstivee declaratory judgment shall be adopted.
The Legislature or the body having issued such mst¢ational or illegal general act (or the
general act was issued for exercising public poweskall abolish the ascertained
unconstitutionality or illegality within the perioskt by the Constitutional Court (Article 48 of
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the Constitutional Court Act). In this way theConstitutional Court Act offers new possibilities
(techniques, modes) of Constitutional Court denisiaking among which the Constitutional
Court is free to choose when looking for adequat@essional form of its decision. Thus, for
example, interpretative decisions are necessaryeasbnable whenever in practice an disputed
provision is understood and applied in several way®reof certain are constitutionally
acceptable and others are not. In such case almogdtthe provision would not be reasonable
because it would also affect those who have alrepgiied the provision in conformity with the
Constitution; accordingly, it is necessary to use the integbkee decision through which the
Constitutional Court preserves the provision diegduin the legal system in its undisputed
extent or its meaning conforming to tlengitution, at the same time indirectly eliminating
from the legal system and the use of the disputedigion if it is inconsistent with the
Constitution (through the duty of all government bodies toiaatompliance with the decision
taken by the Constitutional Couft).

Irrespective of the above, the Constitutional Caarits relation to the Legislature usually
follows the principle of self-restraint: the integpation of the provision does not exceed its
limits, i.e. there is no direct amendment or modification @ pinovision by the Constitutional
Court.

[l Immunity, Incompatibility, Material Independence, the Protocolary
Rank

Most systems recognise the immunity of constitiigndges and certain systems recognise
explicit parliamentary immunitye(g. Italy, Spain, Czech Republic, Bulgaria, Slovenithe
independent position of a constitutional judge oalmplies to the recognition of the
corresponding material independence, as well asadliequate protocolary rank. the respective
matters is regulated mainly by ti@nstitutional Court Acts (passed by the Parliament), but
sometimes by special parliamentary regulations yorintternal regulations adopted by the
Constitutional Court.

A special feature of the office of the constituabjudge is its incompatibility with certain
activities. In almost all systems the office of stitutional judge is compatible with scientific

4 An indirect form of such power of the Constitutional Court was recognised by the Constitution of 1974 in its
Articles 410 and 417. Nevertheless, in the relation to the Legislature, the former system did not know the
abrogation of statute or more severe forms of the relationship between the Constitutional Court and the legislation.
Under Article 410 of the Constitution of 1974 the Constitutional Court, however, had a certain "preventative
function" of integration into current processes of coordination, complementing and further development of the legal
system (along with consideration of the principle of self-restraint of the Constitutional Court), hence the right and
obligation to pursue the phenomena important for implementation of constitutionality and legality, as well as to
inform the Parliament of the situation and the problems in the respective domain and to provide it with the opinions
and proposals for issuing, modification or amendment of statues as well as with other measures granting
constitutionality and legality. It referred to the phenomena encountered by the Constitutional Court in the cases in
which it had already adopted a specific decision, but thereby discovered that in practice the interpretation of the
Constitution, the existing statutorial regulation and implementation of the Constitution or statute may involve
certain ambiguities or gaps for which the statute or other legal measures should be modified or amended or replaced
by an adequate measure. Under Article 417 of the Constitution of 1974 this applied also to the cases when the
Constitutional Court discovered that the competent body had not issued the rule for implementation of provisions of
the Constitution, statute or other rule, although it had been obliged to do so.
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and artistic activity, but incompatible with patiéil and commercial activity. With reference to
political activity there may be various grades ektriction, ranging from the absolute
prohibition of membership in a political partgd. Czech Republic) to the prohibition of
membership for a certain period prior to the etectie.g. Austria) or to the prohibition of
membership in the bodies of a political paey(Slovenia). The prevailing opinion regarding
the appearance of constitutional judges in publibat they cannot be exclusively closed within
the circle of their institution and that their ad in public contributes to the transparency of
the Constitutional Court as well as to the pluralisf opinions.

Some significant systems in force are, as follows:

Georgia: Under Article 4.3 of theConstitutional Court Act of 31 January 1996 the State is
obliged to guarantee to a member of the Constitati€ourt worthy conditions for activity and
life to ensure his/her independence. The Stateagtees the security of members of the
Constitutional Court and his/her family (Articleddof theConstitutional Court Act). The social
guarantees to the members of the Constitutionait@oe regulated by the spechait No. 293-
11G of 25 June 1996.

Belarus: Guarantees of the independence of the ConstialtiGourt The independence of
Constitutional Court judges shall be guaranteedhiyr irremovability, their immunity, their
equal rights as judges, the procedure for the sisgpe and termination of the appointment of
judges established by this Law, the right to a jpenghe obligatory nature of the established
procedure for constitutional legal proceedings, ghehibition of any form of interference in
court activities, the guarantee of judges' materal social circumstances, and guarantees of
security corresponding to their elevated statusigler25.1 of theConstitutional Court Act).

The salaries of the President, Vice-President addgs of the Constitutional Court shall be
determined on the same scale as that governings#iteries of the Chairman, First
Vice-Chairman and Vice-Chairmen of the Supreme Cibuaspectively (Article 25.2 of the
Constitutional Court Act).

Constitutional Court judges not possessing livipgcg, having flats with several tenants or
needing better accommodation for other reasons lsharanted comfortable, accommodation
in the city of Minsk at the expense of the buddehe Republic, no later than six months after
their election to the post of judge or the advdnhe reasons mentioned hereinabove (Article
25.3 of theConstitutional Court Act).

If a Constitutional Court judge's term of officeases before he reaches retirement age or in the
particular cases provided tl@onstitutional Court Act, he may, at his request, return to his
former post or be offered equivalent work if thesippes not available (Article 25.4 of the
Constitutional Court Act).

The placing in employment of former Constitutio@alurt judges shall be the responsibility of
the Supreme Council of the Republic of Belarughis connection, the length of judges' service
in the Constitutional Court shall be counted a$ pathe period of service completed in their
previous work (Article 25.5 of th€onstitutional Court Act).

Constitutional Court judges, including those whoséhaesigned or retired, shall enjoy the
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guarantees provided for in legislation on the statujudges in ordinary courts. In the event of
other legislative acts affording Constitutional @qudges greater guarantees of independence
than provided for in this Law, the provisions obsle acts shall apply (Article 25.6 of the
Constitutional Court Act).

Ukraine: The Constitutional Court is the sole body of dasonal jurisdiction in Ukraine
(Article 1.1 of theConstitutional Court Act of 16 October 1996). Guarantees for the activity o
judges of the Constitutional Court of Ukraine aee fallows: the Independence of judges
(Article 27 of theConstitutional Court Act), the immunity of the person of a judge (Articig 2
of the Congtitutional Court Act), the social and consumer provision of judgesi¢ft29 of the
Constitutional Court Act).

Date and Context of the Establishment of the Constitutional Review in Slovenia
History

In Slovenia as a federal unit of the former Yugestaderation the Constitutional Court was
adopted by theConstitution of 1963 (Official Gazette SRS, No. 10/63), accompaniedHmsy
Principle of Unity of Powers. The jurisdiction dfet Constitutional Court was determined in
detail by theCongtitutional Court Act (Official Gazette SRS, Nos. 39/63 and 1/64). Pamsto
this Act, the Court started to work on 15 February 1964 fitst Rules of Procedure of the
Constitutional Court were adopted on 23 February 1965 (Official GaZefe No. 11/65). The
1974 Congtitution brought some changes in the position and the djatisn of the
Constitutional Court (Official Gazette SRS No. §/M™lore detailed provisions on jurisdiction
and procedures were given by tengtitutional Court of the Socialist Republic of Sovenia Act
(Official Gazette SRS, Nos. 39/74 and 28/76). Nwkes of Procedure of the Constitutional
Court were also adopted (Official Gazette SRS, No. 0/Mdwever, in years after the Court
had mainly a formal function regarding the protf constitutionality and legality.

In 1991 Slovenia became an independent, interradlyorecognized State. In addition, it has
ceased to exist and is currently in the procesdrasisition from real socialism into a
contemporaneous political and legal system. The Gemgtitution of 1991 (Official Gazette
RS, No. 33/91) introduced the Principle of Separatif Powers and the Constitutional Court as
the highest body of protection of human rights. Twart's jurisdiction and proceedings were
specified in detail by the ne@ongtitutional Court Act (Official Gazette RS, No. 15/94). Due to
the certain tradition in this field a new systefrconstitutional review was relatively quickly
adapted to the modified legal order. Within thiepe the Court acquired the power to abrogate
an unconstitutional statute and to decide upontitotisnal complaints regarding violations of
human rights.

The Position in the National Hierar chy of the Courts
The Constitutional Court is the highest body of fhdicial power for the protection of
constitutionality, legality, human rights and baBedoms (Article 1.1 of th€onstitutional

Court Act).

Present Situation/Standard L egal Reference
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The Constitution of the Republic of Sovenia of 1991 again brought changes in the position and
powers of the Constitutional Court (Official GaeeRS, No. 33/91). A newonstitutional
Court Act (Official Gazette RS, No. 15/94) specified in dletae provisions about the powers
and proceedings. The ndwnternal Regulation of the Constitutional Court are in the process of
adoption.

Incompatibilitiesand mmunities

The following activities are incompatible with thgudicial function (Article 166 of the
Constitution and Article 16 ofConstitutional Court Act):

- functions in government bodies;

- local government functions;

- functions in political parties;

- other functions and activities deemed incompatibith the function of a judge of the
Constitutional Court, according to t@enstitutional Court Act.

As regards immunities, members of the Constituti®@eurt enjoy the same immunities as
members of the National Assembly (Article 167 af @onstitution).

A judge of the Constitutional Court may not be Helghlly responsible for an opinion or a vote
expressed at a public hearing or session. He midyendetained, nor may criminal proceedings
be instituted against him/her without the permissibthe National Assembly, unless the judge
commits a crime for which a sentence of over fiearg is prescribed (Article 18 of the

Constitutional Court Act).
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Working Conditions of the Judges
a) Salary and allowances

The President of the Constitutional Court shallemtitled to a salary and an office-based
allowance in the amount determined for the Presidethe National Assembly. A judge of the
Constitutional Court shall be entitled to a salang an office-based allowance in the amount
determined for the Vice-President of the NatioAasembly. The Constitutional Court shall
determine the salary of the secretary of the Comtisthal Court. It shall be proportional to the
salary of a judge of the Constitutional Court (&ldi71 of theConstitutional Court Act).

A judge of the Constitutional Court shall be egtitlito a compensation in the amount of his
salary for the period of his annual leave and fier first 30 days of absence from work due to
illness or injury (Article 72 of th€ongtitutional Court Act).

b) Employment period and social insurance

The time during which a judge of the ConstitutioBalurt performs his office shall be counted
as part of his employment period. During the penfamce of his office as judge of the
Constitutional Court the judge shall enjoy sociaurance in accordance with the social
insurance regulations for persons in permanent @mpnt (Article 73 of theConstitutional
Court Act).

c) Other personal incomes and reimbur sements

A judge of the Constitutional Court shall be eatitto:

- reimbursement of travel expenses to and from work

- reimbursement of expenses for business tripsgfti@lowance, daily allowance, hotel
expenses),

- allowance for meals during work,

- annual leave allowance,

- displacement allowance,

- reimbursement of costs incurred during days dfamelling from the place of business
residence to the place of permanent residencéacid

- reimbursement of expenses of moving from theeptagermanent residence to a place
of business residence and back,

- reimbursement of training costs,

- long-service bonus,

- retirement bonus (Article 74.1 of tanstitutional Court Act).

Conditions for and the amount of allowances anohibersements shall be determined by the
Constitutional Court (Article 74.2 of th@onstitutional Court Act).

d) Annual leave and other days off
A judge of the Constitutional Court shall be eatitto annual leave of 40 days (Article 75.1 of

the Condtitutional Court Act). A judge of the Constitutional Court shall be ided to
extraordinary paid leave not exceeding 7 days geahfor personal reasons (Article 75.2 of the
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Congtitutional Court Act). In exceptional cases a judge of the Constitatiddourt may be
allowed to take extraordinary leave not exceediB@ days each year (Article 75. 3 of the
Constitutional Court Act). Conditions and examples mentioned in the pregegaragraphs
shall be determined by the Constitutional Courtithe 75.4 of theCongtitutional Court Act).

€) Rights of judges of the Constitutional Court after termination of their term of office

A judge of the Constitutional Court who, until lelection as judge of the Constitutional Court,
performed the office of court judge or another pamamt office in a State body, shall have the
right, after the termination of his office, to retuto his previous office, if he fulfills all
conditions for performing such office and if, withihree months after termination of the said
office, he notifies the competent body of his wishreturn to his previous function office
(Article 76 of theConstitutional Court Act).

A judge of the Constitutional Court who, until lelection as judge of the Constitutional Court,
was employed in a State body, public company ofiputstitution, shall have the right to
return to his job within three months after termima of his office, or to another job
corresponding to his education and his level offgesional skill (Article 77 of the
Constitutional Court Act).

A judge of the Constitutional Court whose offices li@rminated and who, for objective reasons,
is unable to continue doing his previous job, oowhnnot find other suitable employment, and
has not yet reached the age of retirement accotdiggneral regulations, shall have the right to
a compensation in the amount of the salary hewvedeas a judge until such time as he finds
new employment or fulfills the conditions for retinent according to general regulations, but
for no longer than one year after the terminatibhi® office (Article 78.1 of th&€onstitutional
Court Act).

The right to compensation under the preceding papagmay be prolonged until the conditions
for retirement are fulfilled according to generdjulations, but for a period of no more than one
further year (Article 78.2 of th€onstitutional Court Act).

The period from the two preceding paragraphs $fgalhcluded in the employment period of a
judge of the Constitutional Court whose office teasninated. During this period the judge shall
enjoy social insurance in accordance with the $dosurance regulations for persons in
permanent employment. If a judge is entitled touahteave during this period, he shall also be
entitled to annual leave allowance. He shall betledtto retirement bonus upon retiring

(Article 78.3 of theConstitutional Court Act).

f) Wages, allowances, other incomes and reimbursements of other personnel of the
Congtitutional Court

The regulations which regulate the rights of offisiin State bodies shall be applied mutatis
mutandis in determining the rights of the secretdithe Constitutional Court to receive wages,
allowances, other incomes, reimbursements and ditjigs (Article 79 of theConstitutional
Court Act).

The regulations which regulate the rights of offisiin State bodies shall be applied mutatis
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mutandis in determining the rights of a directoapecial services of the Constitutional Court
and an adviser of the Constitutional Court to nexzea salary, allowances, other incomes,
reimbursements and other rights (Article 79.2 ef@bnstitutional Court Act).

The provisions of regulations on employees in Staties shall be applied mutatis mutandis in
determining the rights of other employees of thengfitutional Court to receive salaries,
allowances, other incomes, reimbursements and dties (Article 79.3 of th&onstitutional
Court Act).

IV Appointment/Elections of Judges of the Constitutional Court

The influence of the constitutional bodies upondppointment or elections of the members of
the Constitutional Court differs from system totegs. The varieties applicable to elections or
appointment of constitutional judges are as foltows

1. The Appointment Based Systems (Without Participation of a Representative Body): In
France three members of the Constitutional Cous@l appointed by the President of the
Republic, three by the President of the Nationadehsbly and three by the President of the
Senate. In Japan, Sweden and in many African statlesconstitutional/judicial review judges
(of the Supreme Court) are appointed exclusivelyth®y government. In Denmark, Ireland,
Turkey, USA, South Africa, Cyprus and Senegal doriginal judges are exclusively appointed
by the State sovereign or by the chief of the Statéhe Argentinean province of Tucuman one
part of constitutional judges are appointed by lanteral body composed of the judges of the
Supreme Court and the rest of the judges are agpdy the executive power.

2. The Election Based Systems. As a rule Parliaments exercise greater influamgen the
elections of constitutional judges as comparetie¢cetections of judges of the regular Courts. In
Germany, Slovenia, Switzerland, Belgium, CroatistoBia, Liechtenstein, Lithuania, Hungary
and Poland constitutional judges are exclusivelyoapged by the legislative body. The same
principle is followed by Portugal where constitutal judges, appointed by the Parliament,
coopt a certain number of other constitutional gglgin case these systems involve the
participation of executive power, its role is ligdtto the recruitment of candidates.

3. The Mixed Systems (Appointment and Election): In Andorra the appointment of
constitutional judges is subject to the influent¢he presidential body and the Parliament. In
Austria, Albania, Bulgaria, Canada, Romania, Cz&udpublic and Slovakia one part of
constitutional judges are elected by the Parliamertre appointed by the chief of the State or
by the President of the Parliament, and the resixbgutive power. In Italy, PerUkraine and
Spain one part of constitutional judges are elebiethe Parliament, one part is appointed by
the government and the remaining part by the (sejudicial officials. With mixed systems,
too, the role of the Parliament is prevalent areritle of the executive power is sometimes
limited to a mere recruitment of the candidates.

4. The Predetermined Composition Out of the Top Judicial Officials. Because the body
competent for constitutional/judicial review consisf representatives of the highest national
Courts in Greece and in some other stadgs long Kong, Rwanda, Sudan, Mauritius) neither
the Parliament nor the government exert direcu@rfte on appointment of constitutional
judges.
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The independent position of the Constitutional €asirfurther symbolized by the mode of
appointment of the President of the Constitutidaldirt. Its independence is even greater if the
President is appointed by his/her colleagues -titotisnal judges themselves.d. Italy, Spain,
Belgium, Slovenia); in case of the opposite, theskent is appointed by a qualified body
outside the Constitutional Cougd. France, Austria, Germany, Poland).

V  The Public Control/the Public Nature of the Activity of the
Constitutional Court

The public nature of the activity of the Constitutal Court may be declared by the
Constitution, but mainly by the&Constitutional Court Act.

The activity of the Slovenian Constitutional Cosiniall be conducted in public in accordance
with the Constitutional Court Act (Article 3 of theConstitutional Court Act). the principle of
the public nature of the activity, declared by ghisvision, shall be on the general importance
concerning all kinds proceedings; the purpose @fntientioned principle is to ensure not only
the parties of the proceedings but also othereritiz(the unlimited circle of individuals) the
control on activity of the Court. The respectivadtion is ensuree.g. also by the statutorial
provision on public hearing before the ConstitudiiorCourt (Article 35 and 36 of the
Constitutional Court Act).The constitutional Court may exclude the pubtmnf a hearing or
part thereof on the grounds of protection of pubdiarals, public order, national security, the
right of privacy and personal rights (Articles 3We88 of theConstitutional Court Act).

The public nature of the activity of the Sloveni@anstitutional Court results also from some
internal regulations or systems adopted by the @otisnal Court

VI  The Independence and the Autonomy of the Organization of the
Constitutional Court

Most systems of constitutional/judicial review alofor organisational autonomy of the
empowered body or on the basis of @anstitution or on the basis of théonstitutional Court
Act. This means they authorize the respective cotietiti/judicial review bodies to follow
their own rules regarding their internal organimati Special services of the Constitutional
Courts are organised in a similar way: they cortdisterks and clerical staff, whereby the head
of special services generally holds the statube&ecretary genefal.

5 - Articles 4 and 39 of the Rules of Procedure of the Constitutional Court (Official Gazette SR, No. 10/74;
- Articles 39-41 of the Regulation on the Internal Administrative Operation of 26 May and 7 July 1977 and of 16
January 1992;
- Conclusions of the Constitutional Court on the Assurance of the Public Nature of the Activity of the
Constitutional Court Trough the Public Media of 13 January 1983 and 24 December 1987;
- the Legal Information System of the Constitutional Court introduced in 1987 containing the computerised
database of the Slovenian Constitutional Case-Law as a public database, in principle accessible all users of legal
information.

6 Some Courts established also additional special services supporting the activity of the Court, e.g. the
Constitutional Court of the Republic of Uzbekistan under the Provisions on the Scientific Advice Council under the
Constitutional Court of the Republic of Uzbekistan of 5 July 1996.
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Unless constitutional court acts especially proviteerwise, general labor law shall apply to
the employees in the Constitutional Coudg( Czech Republic - Article 10 of the
Constitutional Court Act, Latvia - Article 40 of theConstitutional Court Act). In addition, in
some systems the constitutional courts may autonsiyoegulate the salaries of clerks and
clerical staff, while the position of judges shiadl regulated or by the Constitution, or by the
Constitutional Act €g. Slovenia - Articles 71-79 of th€onstitutional Court Act; Latvia -
Articles 38-39 of theConstitutional Court Act); Japan - Articles 50-51 of th€ourt
Organisation Act No. 59 of 16 April 1947; Turkey - Article 59 of thé_aw of the Organisation
and Trial Procedures of the Congtitutional Court No. 2949 of 12 November 1983), or by one
(e.g. the Slovak Republic - Article 17 of tiAet on the Organisation of the Constitutional Court

of the Sovak Republic, on the Proceedings before the Constitutional Court and the Satus of
Judges, of 20 January 1993) or by many special acte.§. Georgia, Uzbekistan) or by general
provisions regulating the position of State officer

Some significant systems in force are, as follows:

Belarus: The Constitutional Court shall independently aagthe information facilities and
personnel required for its activities (Article 24ftheConstitutional Court Act).

The physical and technical resources required Her dctivities of the Constitutional Court,
including means of transport and communication|l $¥& provided by the appropriate State
bodies in accordance with a procedure establishatiebPresident of the Republic of Belarus
with the agreement of the Constitutional Court.

The existing level of physical and technical researrequired for the activities of the
Constitutional Court may be reduced only with tloemsent of the Supreme Council of the
Republic of Belarus (Article 244 of ti@onstitutional Court Act).

Latvia: The Constitutional Court shall also freely andapendently implement informational
and organisatorial procurement for its activitiagi¢le 5-1.4 of th€Constitutional Court Act).

Ukraine: The Constitutional Court adopts acts which relguthe organization of its internal
work in conformity with theConstitutional Court Act (Article 3.2 of theConstitutional Court

Act) taken into consideration statutorial provisionstloee Research consultants and assistants of
judge of the Constitutional Court of Ukraine (Alic25 of theConstitutional Court Act),
Organisation and activity of the Constitutional @oof Ukraine (Articles 30-37 of the
Constitutional Court Act), which involves: a organisation (Article 30),iaancing (Article 31,

the Secretariat (Article 32), standing commissigAsticle 33), temporary commissions
(Article 34), the archive (Article 35),the libraffrticle 36) and the bulletin Article 37). The
organisation o the activity of the Court shall betedmined by theConstitution, by the
Constitutional Court Act as well as by internal acts of the Court.

The Constitutional Court of the Republic of Sloeshall regulate its organization and work
with its standing orders and other general actidqlar2.2. of theConstitutional Court Act).

Administrative services of the Slovenian Constituéil Court: secretary of the Constitutional
Court (matters of organization and legal knowledghjector/assistant secretary (financial
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organizational matters) (Article 7 of tid®nstitutional Court Act).

Special services of the Constitutional Court: tegdl Information Center with the legal library;
professional employees; clerical staff. The Couatstihal Court shall appoint advisers to the
Constitutional Court from among legal and otheregig (Article 7.3 of theConstitutional
Court Act). The Constitutional Court may employ probationgrsaccordance with statute
(Article 7.4 of theConstitutional Court Act).
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