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THE EFFECTS OF DECISIONS BY THE CONSTITUTIONAL COUR

By Mr. Kestutis LAPINSKAS

1. The realization and legal force of decisions aelbfy institutions of constitutional
supervision make a many-sided problem. First ofralproblem can be tackled taking account
of the model of constitutional supervision, thattaking into account specific organizational
forms of supervision. The American model, where rtowf justice are in charge of
constitutional supervision, apparently favours tsalization of decisions according to general
rules of realization of court decisions. In thiseawe deal only with some peculiarities of acts
of constitutional supervision, as compared witreotbgal acts.

Essentially different problems arise when we death decisions adopted by
constitutional courts and their realization. As atter of fact, even in this case | doubt whether
we can talk about any unanimity or identity of deshs. Suppose the decisions adopted by
constitutional courts and their realization to agéa extent depend on such forms of
constitutional supervision as preliminaryasrpost facto, concrete or abstract, as well as on the
jurisdiction of constitutional courts, the way argmalar country views the institution of
constitutional supervision and the established legditions.

In this report, most of attention will be paiddpecial constitutional supervision, that is,
to the problems of realization of decisions adofgdonstitutional courts which are illustrated
by and based on legal regulation and partly orpthetice of the Constitutional Courts of the
Republic of Lithuania and the Republic of Latvia.

2. According to the law, the Constitutional Court tfe Republic of Lithuania
collectively adopts 3 kinds of acts: rulings, carsotbns and decisions. They are all generally
often referred to as decisions. However, each &fratt has its own purpose, legal meaning and
triggers off different legal consequences. Froms thoint of view, the aforesaid acts may me
grouped into 2 main classes: procedural documetiégisions, and the final acts - rulings and
conclusions. Having investigated and settled a icesssence, the Constitutional Court passes a
ruling. In some cases provided by the law, thel fach of the Constitutional Court is called the
conclusions, while decisions are adopted on varmuosedural questions which arise in the
process of preparing a case and considering itoud sitting.

A ruling as the final act is adopted having inigeged a case on the compliance to the
Constitution or legality of a disputed legal act.(a law or other act of the Seimas, the President
of the Republic, or a governmental act), while ¢baclusions as the final act is adopted by the
Constitutional Court having investigated a caseaorinquiry, when it is requested to express
opinion on one of the following issues:

1) the violation of election laws during presidah¢lections or elections to the Seimas;

2) whether the President of the Republic of Litiias health is not limiting his/her
capacity to continue in office;
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3) the conformity of international agreements led Republic of Lithuania with the
Constitution, and

4) the compliance with the Constitution of conerattions of Seimas members or other
State officers against whom impeachment proceediiags been instituted.

Thus, rulings and conclusions may be defined esrtbst important acts, since they are
adopted only after a respective case has beendevedi They express the will of the
Constitutional Court, which is final and not sulbjgo appeal. The will is obligatory to
everybody, with the exception of conclusions whach always presented only to the party that
had made an inquiry. By means of these acts thestiational Court implements its major
function - executes constitutional justice.

3. The decisions of the Constitutional Court, as moeed above, are usually procedural
documents which establish significant procedurtVidies (to join two petitions into one case,
to assign the case for hearing in the Court sittmgpostpone and renew investigation of a case
on requests of parties to a case, etc.). Most dfieae acts are of single application, they
establish succession of more important procedurtiVites and express the Court’s will
concerning requests of the parties. Such actslysudy state juridical facts, therefore normally
no problems arise as to the execution of most efattts, because the time of their adoption,
coming into force and implementation coincides. ldegr, the analysis and practice of
application of the Law on the Constitutional CoaftLithuania show that not all procedural
decisions of the Court are equal in their forceaAgrom the aforesaid ordinary procedural
decisions, another group of decisions is made ufeoisions which in their meaning and legal
consequences are nearly equal to the final acey @fre also worth discussing because of the
fact that they often have their peculiar mechani$rooming into force and their effect. There
are the following types of Constitutional Courtsact

1) A decision to refuse to investigate a petitoran inquiry. Such a decision is adopted
only on the bases established in Articles 69 anaf8the Law on the Constitutional Court
(when the petition is submitted by a non-authorigelject, when the issue does not fall under
the jurisdiction of the Constitutional Court, wheéhe question raised has already been
investigated or is being examined by the Constitati Court, when the petition is grounded on
non-legal motives). The decision must be motivaitsdjuplicate is presented to the petitioner.
Such a decision according to its legal consequesaegkoned among the final acts: it puts an
end to the preliminary investigation of respectivaterial and after it the final and not subject to
appeal decision is adopted. This means that the sabjects cannot address the Constitutional
Court on the same issue and on the same motives.

2) A decision to dismiss initiated legal proceegins also reckoned among the final
acts. The grounds of its adoption may be of theesaature as in the first case; however, stages
of proceedings are essentially different: duringnthdecisions are adopted. In the first case, a
request is refused to be investigated, that iprépare a case for court hearing; while in the
second case, such a case has already been stariteeestigate. Apart from the aforesaid
grounds for dismissing initiated legal proceedirts, law provides for yet another grounds -
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the cancellation of a disputable legal act (paot Article 69). It should be noted that so far in
the practice of the Constitutional Court of the &g of Lithuania this was the only grounds
used to dismiss initiated legal proceedings. Atenshould be paid to the fact that a decision to
dismiss initiated proceedings in its inner struetoan be very similar to the main final act -
ruling: after the introductory section both contdime establishing, the holding and the
resolutionary parts. The holding part, as usuaitaios legal analysis of the disputed act (or part
thereof), arguments and assessments of the CaiosietliCourt are set out herein. Thus the
holding part of this kind of decision has a simitasidual value for the practice of legal
application and the doctrine of constitutional l@athat of the holding part of the ruling of the
Constitutional Court. However, the contents of tiesolutionary parts are different: the
resolutionary part of the ruling gives an answehtquestion if a disputed act (or part thereof)
is legal (i.e. whether it contradicts the Constitait(the law), or not), while the resolutionary
part of the decision establishes the will of thenS&lbutional Court to dismiss initiated
proceedings.

3) A decision to accept the motion of the Predidéthe Republic or Seimas resolution
which request to investigate if a legal act con®mith the Constitution. It should be noted that
such a decision has a double nature: first oftalh regarded as an ordinary procedural act
establishing the Court’s will to start a case afistdutional justice based on the motion of the
President of the Republic or Seimas resolutiomrsdly, it is an act of exclusive supplementary
legal force, because on its grounds the provismrterning the suspension of a disputed act,
established in part 4 Article 106 of the Constitaticomes into force. Therefore, the Law on the
Constitutional Court establishes special rulesafdoption of such decisions, and provides for
special procedures for suspending a disputed atttlam cancellation of the force of the
decision. Namely, the Law on the Constitutional €astablishes that such motions of the
President of the Republic and the Seimas are prddninary considered within three days and
a decision has to be made in the Court hearinghghé&b accept the request for investigation in
the Constitutional Court. In the cases when thes@ional Court makes a decision to accept
the request, the Chairman of the ConstitutionalrChas to give an official announcement
about it either in thefficial gazette “Valstybes zinios” The News of the Sate) or in a special
publication of the Seimas, or in the press throtighLithuanian News Agency (ELTA). The
communiqué must contain the exact title of tharaquestion, the date of its adoption, and that,
in accordance with Article 106 of the Constitutitime validity of the act is suspended from the
day of its official announcement until the rulintiee Constitutional Court concerning this case
is announced. The validity of the Constitutionau@alecision, in the part which stipulates the
temporal suspension of a disputed act, is finishedo ways. First, if the Constitutional Court
having investigated a case adopts a decision tlitéputed act contradicts the Constitution,
from the day of official announcement of the rulitige disputed legal act (or part thereof)
practically loses its legal force as it cannot ppliad in practice anymore. This means that on
the same day the temporal suspension of that gutesx Secondly, in cases when the
Constitutional Court having investigated a caseptda decision that the disputed act is in
compliance with the Constitution, the Chairmanha Constitutional Court immediately gives
an official announcement about it in the aforegaidblications. In this announcement, the
Chairperson must state the exact title of the mcjuestion, the date of its adoption, the main
point of the ruling of the Constitutional Court c&nning this issue, the date of the adoption of
the ruling, and that the validity of the suspendet shall be restored from the day that this
ruling is announced.
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It should be noted that during the first threergeaf the Constitutional Court of
Lithuania work, the aforesaid mechanism of suspendisputed acts was not used. Only once,
on 25 June 1996, the Seimas adopted a resolutigppal to the Constitutional Court with the
request to investigate if norms of two laws areampliance with the Constitution.

4) A decision to impose penalties on officers itizens (pursuant to Article 40 of the
Law on the Constitutional Court). It is also theali and not subject to appeal act which is sent
to the bailiff to be conducted.

5) A decision to correct a ruling. Pursuant toidet58 of the Law on the Constitutional
Court, the Constitutional Court having promulgagéediling may, on its own initiative or at the
request of the parties to the case, correct inac@s or obvious editor's mistakes present in the
ruling providing they do not change the essencehef ruling. On account of this, the
Constitutional Court adopts a corresponding decisibich is sent and announced pursuant to
the procedure established by this law. Thus sucdtie@sion becomes something like a
constituent part of the ruling.

6) A decision to interpret Constitutional Courtimgs. Constitutional Court rulings may
be interpreted only by the Constitutional Courtheg request of the parties to the case, other
institutions or persons to whom it was sent, orinown initiative. A decision on an
interpretation of the Constitutional Court rulirgggassed at the Constitutional Court hearing as
a separate document; it is sent and announcedgnirsu the procedure established by law.
Such a decision is also treated as a constituentopahe ruling, therefore general rules of
coming into force and application of rulings arglaal to it.

7) A decision to review Constitutional Court rgg Pursuant to the Law (Article 62),
Constitutional Court rulings may be reviewed oroits initiative, if:

“1) new, vital circumstances turn up which warknown to the Constitutional Court
when the ruling was passed; or

2) the constitutional norm on which the rulimgs based has changed.”

If some of the aforesaid grounds occur, the Ctutsthal Court adopts a decision on
reviewing a corresponding ruling and starts thestigation of the casie novo. A decision of
the Constitutional Court concerning its ruling mago be reviewed if the ruling was not
interpreted according to its actual content. Thiget of decisions differs from ordinary
procedural decisions as on their grounds the waladithe final acts - rulings - is terminated. So
far the Constitutional Court has not adopted sugéecision.

4. Setting out to discuss the decisions of the Cautitital Court of Latvia and their
legal force, a short review about the bases ofl leggulation of all those issues is absolutely
necessary. Meanwhile, we may speak about two l@fedsich legal regulation - constitutional
and that of laws. Article 85 of the Constitutiontbé Republic of Latvia (5 June 1996 version)
establishes the chosen model of constitutionaicgistthe Constitutional Court, the bases of its
competence, and principal provisions of the ordétsacomposition. Those short constitutional
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provisions are elaborated in the Constitutional iI€haw of the Republic of Latvia, which
establishes that “the Constitutional Court shadirr@ases pursuant to the Constitution and this
Law only” (Paragraph 1, Article 1). The aforesa@wLalso provides that work procedures of
the Constitutional Court shall be set out in théeRwf the Constitutional Court which shall be
adopted by an absolute majority vote of the ernttel of the judges (Article 14). However,
Article 26 of the Law reads that “the procedurertariewing cases is provided for by this Law
and the law on the procedures of the ConstitutiQuairt.” We may judge about the reciprocity
of the aforesaid Rules and the Law on the procediroen Paragraph 1 of the Transitional
provisions of the Law: “Until the day when the Lam the procedures of the Constitutional
court is enforced, the procedure for reviewingdhses shall be regulated by this Law and the
Rules of the Constitutional Court.” It should beaatbthat at the time of the seminar, neither the
Rules nor the aforesaid Law have been passedhgeefore the issues of legal force of acts of
the Constitutional Court of Latvia will be reviewed the basis of constitutional provisions and
of those of the Constitutional Court Law.

5. The main provisions concerning acts adopted by Goastitutional Court are
formulated in the Constitutional Court Law. The lapeaks of two forms of such acts -
decisions and verdicts. While considering genesaués, for example those about the
classification of acts, for the sake of convenieathe acts will be referred to as Constitutional
Court decisions.

According to the procedure of adoption, there rhaydistinguished one-person and
collective decisions. One -person decisions, oralbeth the Constitutional Court, are adopted
by the Chairman and judges of the Constitutionalr€d he decision is adopted having carried
out a preliminary investigation of a received rexjué&sually those are procedural acts which
settle the fate of the materials submitted to tlerC to start preparing a judicial case, or to
refuse to do so. Consequently corresponding act®rding to their contents, may be called
positive or negative decisions. A positive decisi®ithe grounds for carrying out other legal
actions in the initiated proceedings, while a nggatlecision is regarded as the final decision
on the request submitted to the Constitutional Cddowever, the law gives a petitioner the
right to appeal against a negative decision toQbestitutional Court within 2 weeks. So
actually only such a negative decision, adoptethbyChairman or judges of the Constitutional
court, is considered final that has not been appeajainst (i.e. that has come into effect).

The decisions of the Constitutional Court Chairnampass a case over to prepare for
judicial investigation are reckoned among individerzes. It is a typical intermediate procedural
decision which establishes the end of one stagpradeedings (preparation of a case for
investigation), and produces legal preconditionstéot another - that of judicial investigation.
As compared to Lithuania, here such a procedureiside is adopted collectively by the
Constitutional Court in a procedural sitting.

6. Collective Constitutional Court decisions are addptollectively either by 3 judges
or by all the judges of the Court (not less thandges). According to the purpose and contents,
collective decisions may be classified to proceldana final. In the Constitutional Court Law
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of Latvia, the final act is called the verdict @heill be discussed later). While procedural
collective acts are called decisions, and theréharéollowing kinds of them:

1) to extend the term of preliminary investigatmfrthe petition submitted to the Court
to 2 months;

2) to extend the term of preparation of a casgufticial investigation to 2 months;
3) on appeal on adopted decision to refuse tcstigade a case;
4) on holding a closed session of the Constitati@ourt;

5) on the dismissal of legal proceedings.

Two of the aforesaid procedural decisions haviifea characteristic to a final act, i.e.
they actually terminate further legal proceedingacerning the investigated issue. The first
case relates to a complaint on individual decismmefuse to initiate legal proceedings. The
submitted complaint is investigated collectively ®yudges, who adopt one of two possible
decisions: 1) to satisfy a complaint and to ingtiatcase, or 2) to reject a complaint. According
to legal consequences, these collective decisienscual to the aforesaid individual procedural
decisions of judges. However, negative collectieeislons are final and not subject to appeal.

The second decision is aptly called the closingroteedings. These are cases when
upon initiating legal proceedings there is no paingoing on with it and closing by adopting a
verdict. The cases are directly indicated in AetieP of the Constitutional Court Law of the
Republic of Latvia, namely: 1) upon a written resjuef the applicant; 2) if the disputed legal
norm (act) is no longer in effect; 3) if the Congional Court finds that the decision to initiate
the case does not comply with the provisions f tlaiw.

7. One of the main problems of realization of decisi@dopted by institutions of
constitutional supervision is the establishmenttha beginning (moment) of invalidity of
unconstitutional laws. Possible variants: 1) fron@ tmoment of recognition of a law as
contradicting to the Constitution, i.e. since thran&titutional Court ruling has been promulgated
in the Court; 2) having officially announced thding in the press, which is the date of its
announcement (this is the case in Lithuania noW)fr@n the day of the adoption of an
unconstitutional law; 4) from the date set by then§litutional Court. Each of these variants
may be quite solidly motivated.

Professor M. Romer, basing himself on H. Kelsedwctrine of constitutional
supervision, draws a conclusion that the terminatbd validity of unconstitutional laws is
possible onlypro futuro. It is a distinctive feature of a constitutionaluct routine making the
system more superior and advanced than the casuostitational quasi-control. It is according
to this system that unconstitutional laws are aotsl and have no legal force from the very
beginning (i.e. from their passing and coming ifdece). According to the Anglo-Saxon
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system, unconstitutional laws are not laws atradl @nnot be applied. However, it is doubtful
whether such a conception increases the authorityheo law and public trust in the law,
strengthens law and order and legal discipline.

Meanwhile, a constitutional court routine with validity of the law onlypro futuro
rouses confidence in the law and strengthens laloaster, creates the feeling of being legally
safe, and rouses respect to the existing legarsyst

H. Kelsen even maintains that for the aforesag$aas a constitutional court may not
suspend the validity of unconstitutional laws aterbut from a definite date in the future.
Attention should also be paid to the fact thatis tase quite a paradoxical situation is created:
1) corresponding laws (or parts thereof) are releghas anti-constitutional by a court
decision; 2) the same decision prolongs the vsliolitlegal force of unconstitutional laws yet
for some time; 3) this allows to create new legaisequences on the basis of recognized as
unconstitutional laws. It is doubtful, however, wher such a situation is unquestioningly
compatible with the conception of constitutionatjce.

8. The main collective act of the Constitutional Caefrt.atvia is called the verdict. It is
not a constitutional title since Article 85 of t®nstitution of the Republic of Latvia, whose
purpose is to establish constitutional groundsefstatus of the Constitutional Court, contains
not a single term “decision”; though it says “thenGtitutional Court shall be empowered to
declare laws and other normative acts or partsawfesas null and void”. Of course, such an
action of the Constitutional Court must have a sjpeform of legal expression, which may
only be a particular Court decision in a specifis& The importance of the aforesaid provision
manifests itself first of all in the fact that istablishes legal force of Constitutional Court
decisions: these Court decisions may be the barsiedognizing disputed acts (or parts thereof)
as having lost their legal force. This means tht torresponding Constitutional Court
decisions are 1) final and not subject to appéal(settle the question of constitutional legality
of disputed legal acts, which can not and is nobdoeither denied or reviewed, neither a
complementary confirmation of its force may be ded®al); 2) entirely and clearly settles the
fate of legal acts (or parts thereof) recognizedranstitutional - by the Constitutional Court
decision they are recognized as having lost tlegall force. Therefore, institutions, that had
adopted such acts, are relieved from technicabtesuvhich involve taking care of cancellation
of unconstitutional acts (or parts thereof) infilteire. Taking account of the features mentioned
above, we may speak about a special legal forfiaadfdecisions of the Constitutional Court of
Latvia. On the other hand, this presents (or astl@aakes topical) the known theoretical
problem concerning the participation of the Constihal Court in legislation of laws or other
legal acts, and threat which therefore arisesdagthnciple of division of powers.

9. The verdict is adopted by the majority vote of tluelges after the case of
constitutional jurisdiction has been consideredatiag to all the procedural rules at the court
session. The Constitutional Court Law of Latviauiees that the verdict should be grounded
and motivated, that is, it must indicate the follagvthings: the disputed legal norm (act);
circumstances established by the ConstitutionaliCa@rguments and proof justifying the
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conclusions of the Constitutional Court; argumemtd proof by which the Constitutional Court
rejects this or other proof; provision of the Cdansbn or other law pursuant to which the
Constitutional Court considered whether the digpiggal norm (act) complies with the legal
norm of higher force; ruling of the Constitutior@@urt whether or not the disputed legal norm
(act) complies with the legal norm of higher force.

The Law strictly states that the verdict of then§dutional Court is final and may not
be appealed. It shall come into legal effect attitihe of announcement, and it shall be binding
on all state and municipal institutions, officesd asfficials, including the courts, also natural
and juridical persons. The time of the verdict aming is thus very important as it is this
moment that causes respective legal consequencesrding to the Constitutional Court Law
of the Republic of Latvia, the time of verdict anncing should be considered the time of
public announcement of the verdict at the Coursises(see Articles 27 - 30). This shall be
done not later than 15 days after the sessioneo€tinstitutional Court. Having announced the
verdict, its duplicate shall be forwarded to thetipa to the case not later than three days, and
shall be published in the press not later thandasgs after the verdict is announced.

Legal consequences of the Constitutional Coudigegenerally, as it has already been
mentioned above, are defined in the Constitutiow, #hey are specified in the Constitutional
Court Law which establishes that any legal nornt) (atich the Constitutional Court has
determined as incompatible with the legal normighér force shall be considered invalid as of
the date announcing the verdict of the Constitafi@ourt, unless the Constitutional Court has
ruled otherwise; moreover, if the Constitutional uBohas recognized any international
agreement signed or entered into by Latvia as ipetitvie with the Constitution, the Cabinet of
Ministers is immediately obliged to see that theeament is amended, denounced, suspended
or the accession to that agreement is recallecgRagphs 3 - 4, Article 32).

10. Although we may come across flaws of legal reguhain the legal system, most
often new laws substitute for previous laws thatemelid before. Usually it is indicated in a
new law that from the day of its coming into forttee one that was valid before loses its
validity. Therefore, in practice a question ofteises whether in cases when a law is recognized
as unconstitutional the validity of the act thatswa force before should be automatically
restored. Such reasoning is mostly based on pahctasons - so that there would be no
vacuum in the legal system. A formal argument $® @resented: having recognized a new law
as unconstitutional, the reference concerning tibstgution of a previous law with a new one
also loses its legal force. Thus it is essentsliggested in such cases to return to the state that
had existed till the passing of the unconstitutidaav. However, such arguments are hardly
acceptable thought hey do have some common sarsehis would mean that a constitutional
court decision is given retroactive validity. Sedlgn in this case a constitutional court
practically would start performing functions of thegislature, as removal of flaws from
legislation is an exclusive prerogative of the $éjbr.

11. The question of retroactive validity of Constitutal Court rulings is solved in
different ways. For example in Italy, once a derison unconstitutionality of laws or norms
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thereof has been promulgated, from the day of thmplgation of the decision the law (norm)
is prohibited to be applied not only to the futteations but also to those relations which were
formed before the announcement of the act as uticgimnal. In order to prevent retroactive
validity, the Constitutional Court of Italy in itdecisions on the cancellation of acts directly
indicates this (i.e. restricts retroactive validityindicates that an act is cancelted futuro). In
Austria, pursuant to the law, restricted retroactmalidity is applied, i.e. such validity is apjlie
to a suspended case in the court which appealédaniespective claim to the Constitutional
Court. In other cases, the cancelled laws (normeshat valid onlypro futuro, and the act that
was recognized as unconstitutional is applied &rtations that arise till the adoption of a
decision. Perhaps owing to such a paradoxical t&tyain 1976 the Constitutional Court of
Austria was granted the right to establish eitretroactive orpro futuro validity of laws
(norms) at its own discretion. The Constitutionadu@ of West Germany also has some
freedom in establishing validity of their laws iime. Meanwhile, retroactive validity of
Constitutional Court decisions of Turkey is notypded for. As a matter of fact, H. Kelsen had
yet provided for a case when a constitutional cdadision should be retroactive: namely, when
the case of unconstitutionality is filed by a cooffjustice. In this case, a constitutional court
decision, suspended in a judicial case, shouldppieal retroactively because otherwise it
would be impossible to finish the suspended caseifi this case, a judicial case is suspended
in order to adopt a constitutional court decisionaodoubtful law (or any other legal act); the
adopted constitutional court decision is the greufwd renewing investigation of the case and
adopting a decision taking account of the consitial court decision).

The law of Lithuania does not directly mentionroattive validity of acts of the
Constitutional Court, but it is possible to discénis indirectly. Article 110 of the Constitution
establishes: “In cases when there are grounddiewvéehat the law or other legal act applicable
in a certain case contradicts the Constitutionjutige shall suspend the investigation and shall
appeal to the Constitutional Court to decide whethe law or other legal act in question
complies with the Constitution.” Only afterwardshem the Constitutional Court adopts a
decision on a disputed act, court of justice renthesinvestigation of the suspended case and
settles it taking into consideration the Consiiél Court ruling that has already been passed.
Thus in this case, the ruling passed by the Catistital Court undoubtedly is of retroactive
validity. It should be noted, however, that in sorakngs of the Constitutional Court of the
Republic of Lithuania it is directly said that aling on an act that was recognized as
unconstitutional has no retroactive validity. Thhe Constitutional Court practice concerning
retroactive validity of acts adopted by the Cobdidd be regarded as dualistic.

12. The Constitutional Court decision on complyinghadt request, i.e. recognition of a
disputed act (or part thereof) as unconstitutiopedgctically means that such an act cannot be
applied in practice. However, a formal cancellatdfracts recognized as unconstitutional, i.e.
their removal from the legal system, varies fromrdoy to country. For example in Austria,
they speak aboubrogation of such an act, in Spain and Germany abowlidity, in Italy
aboutannulment of an unconstitutional act, in Latvia - to declacs aswll and void (that is,
such are the terms used in constitutional couirigs).

Pursuant to the Lithuanian law, the Constitutior@burt having finished the
investigation of a case concerning conformity tégal act with the Constitution, passes one of
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the following rulings:
1) to recognize that a legal act is in complianith the Constitution or the law;

2) to recognize that a legal act contradicts theg@tution or the law.

Thus the resolutionary part of the Constitutio@alrt ruling mainly only states the fact
and does not indicate the further fate of the ecbgnized as unconstitutional (or illegal), i.e.
the ways of its annulment, cancellation or remdnzah the legal system.

It should be noted that the consequences of Goinstial Court rulings on recognition
of legal acts as unconstitutional are defined itichr 107 of the Constitution which reads:
“Law (or parts thereof) of the Republic of Lithuaror any other acts (or parts thereof) of the
Seimas, acts of the President of the Republic thfulainia, and acts (or parts thereof) of the
Government may not be applied from the day of @ifipromulgation of the decision of the
Constitutional Court that the act in question (artpthereof) is inconsistent with the
Constitution of the Republic of Lithuania.” The santonsequences occur when the
Constitutional Court adopts a decision that acthefPresident of the Republic of Lithuania, or
acts (or parts thereof) of the Government conttadelaw.

The aforesaid constitutional provisions are yetranspecified in the Law on the
Constitutional Court, where it is established tiiéihgs passed by the Constitutional Court have
the force of law and are obligatory to all the awities, courts, enterprises, institutions and
organizations, as well as all the officials anizeits.

The aforesaid way is the means to achieve the mpsirtant aim: the act, recognized
as unconstitutional (illegal), is being “paralyseil”cannot be applied in practice. At the same
time the necessary distance among state powestaised. Thus a court avoids participation in
legislation of laws and other legal acts. It istkepthe presumption that a formal cancellation of
acts, recognized as unconstitutional, is the ramd duty of the legislator and respective
institutions of the executive. Such a provisiompastly established in Article 72 of the Law on
the Constitutional Court: “All governmental institns as well as their officials must revoke
executive acts or provisions thereof which theyehadopted and which are based on an act
which has been recognized as unconstitutional.”"hSpractice is being formed in the
Government and partly in the Seimas.

Moreover, the Law on the Constitutional Court bksaes that the decisions based on
legal acts which have been recognized as contireglitte Constitution or the law should not be
implemented unless they had been implemented aiméspective Constitutional Court ruling
came into force.

The force of the Constitutional Court ruling t@egnize legal acts or parts thereof as
unconstitutional may not be overcome by adoptikgstime legal acts or parts thereof.
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13. Obligatory execution of constitutional acts is\pded for in some countries. For
example in Austria, though it is not a pervasivacfice, obligatory execution is carried out by
courts of justice (concerning claims on financitidies) or by the Federal President, who is
obligated to do this under the Constitution (whée Constitutional Court addresses the
President with a corresponding requirement, thsiéat through bodies under him, including
the military forces, has to ensure execution ofGloairt’'s decisions). In Austria, however, the
bulk of the Constitutional Court decisions (e.gs on distribution of competence, on legality
of legal acts, on interpretation of laws, etc.) afaleclarative nature (they become obligatory
after they have been promulgated), therefore doligaxecution is not applied to them.

In Lithuania only one kind of Constitutional Cowtts may be subject to obligatory
execution - Constitutional Court decisions on inipggenalties on officers and citizens. The
decisions are sent to the bailiff of a court oftiges to be executed. In the practice of the
Constitutional Court of Lithuania no such decisitiase been adopted as yet. It is worth noting
that the Constitutional Court of Lithuania almosteptionally considers cases on compliance
of legal acts with the Constitution and laws. Sdings in these judicial cases are declarative,
their universal obligatoriness is guaranteed by @enstitution and the Law on the
Constitutional Court. As a matter of fact, no sesioproblems concerning execution of
Constitutional Court rulings (by this refusal toeente them is meant) have occurred in
Lithuania.

According to the Constitution of the Republic afhiuania, Constitutional Court rulings
on issues which are ascribed by the Constitutichéccompetence of the Court are final and
not subject to appeal. First this applies to tmalfiacts - rulings which undoubtedly are of
universally imperative nature and may not be reeewr changed by anybody else but the
Constitutional Court whose competence is alsoictstr by the Law.

14. Another kind of the final acts should be discussegarately, they are the
conclusions of the Constitutional Court. The afar@general rule also applies to them, namely,
they are final and not subject to appeal. Nevesti®lafter this rule part 3 of Article 107 of the
Constitution establishes that: “On the basis ofdtweclusions of the Constitutional Court, the
Seimas shall have a final decision on the issuedosth in part 3 of Article 105 of the
Constitution.” First of all it is important to paftention to the fact that issues listed in past 3
Article 105 of the Constitution are ascribed tajatompetence of the Constitutional Court and
the Seimas, which means that these issues aretackied by both institutions. Moreover, a
specific form of activities and power limits aretadished for each institution: the
Constitutional Court presents conclusions on tbeeghid issues (when requested by the subject
in power - the Seimas or the President of the RepabLithuania), while the right of the final
decision belongs solely to the Seimas. Therefotligicase a rule, that the conclusions of the
Constitutional Court are final and may not be stibje appeal, is of relative nature and they
still can be subject to discussions as there artegal guarantees that a final decision on a
specific issue will invariably coincide with theredusions of the Constitutional Court. In this
case, the aforesaid rule at best means that, \meeBeimas adopts a different final decision, the
conclusions of the Constitutional Court do not @g&and may not be cancelled because of that.
Of course, such situations are not desired, bedaissevould mean some sort of conflict (or its
beginning) among powers. It can only be added filoan this point of view legal force and
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meaning of the conclusions of the Constitutionali€oandoubtedly differ from Constitutional
Court rulings.

15. To conclude this report, | would like to shortlynsmarize the issue of the realization
of the final decision of the Constitutional CouttLatvia - the verdict. First, the time of coming
into effect of the Constitutional Court verdictrerin the moment of its oral announcement at the
Court session - presents some doubts. Comparéhitig determination of the time of coming
into force of a passed law: “If no other term igefil, the laws shall take effect fourteen days
after their promulgation” (Article 69 of the Cortgtion). Evidently, the time of coming into
force of the Constitutional Court verdict is esgalyt different from that of the law and their
amendments, and it is doubtful whether this mightdgarded as a positive thing.

Second, the aforesaid drawback is at least paeigoved by the norm of the
Constitutional Court Law which gives the Constitatl Court a large discretionary power to
determine the time of coming into force of the verd

Such vast rights of the Constitutional Court allaive presumption that the
Constitutional Court when necessary will set aedht than defined in the Law time of coming
into force of the verdict. In this case, one of thain principles of the rule of law should be
followed, namely, that only promulgated laws areeffect (enlarging this postulate to cover
Constitutional Court decisions). Of course, theredaid discretionary right enables the
Constitutional Court to treat the issues of rettiwacvalidity of laws (and other legal acts) in a
much freer and wider way. However, this may caulsktianal problems in the activities of the
Constitutional Court.

Thirdly, the Constitutional Court Law mentions hessibility to review cases
(Article 26), but those issues are not regulateal wider way. It involves guesswork to tell
whether such a possibility to review cases reltéle provided double work form of the
Court: some cases are considered collectively l®etjudges, others - by the entire total of
the judges. Nevertheless, in any case reviewirayazfse means that the verdict adopted
before should be recalled or that its groundnesgWiewed. At the same time the legal
principle, which states that “the verdict of thenGtitutional Court is final and may not be
appealed”, based on constitutional norms beconwdgmatic.



