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Relations between the Constitutional Court and the Supreme Court from the viewpoint of
Malta

Mr. Chairman, Colleagues,

It is an honour for me to be invited as a membethefVenice Commission for Democracy
through Law to participate in this Seminar andréport on the relations between the
Constitutional Court and the Supreme Court fronvibey point of Malta.

My first reaction was: Why Malta? The answer vimsnediately obvious, because in our
Island’s state the Constitutional Court and ther&ume Court, which is, in our legal system,
termed the Court of Appeal, are in practice, though in theory, the same Court, having
separate and distinct jurisdictions. Considetimg this meeting is concerned with relations
between the two Courts and hence the possibilitgaritrasts and dissenting opinions, the
notion of the two Courts functioning as one mustehgeemed novel and, perhaps, even
intriguing. Hence my pleasant presence in youmsugompany. | shall attempt to trace
Malta’s experience in this field giving some indioa as to how the system works in practice,
its advantages and disadvantages.

Historical notes

I think it useful at this early stage to give awbrief outline of Constitutional development in
Malta, a small republic in the very middle of theedliterranean Sea, with a population of less
than 400,000 but with a chequered history.

The Maltese legal system is an ecclectic one gbleirgely based on the two main streams of
European legal development - Roman Law and Brifislmmon Law. This is undoubtedly a
reflection of Malta’s political and cultural histo Since the year 216 B.C., when the Romans
occupied the Island, the laws enacted by Roménéoptovinces applied to Malta and continued
to do so until the end of Roman rule in 870 AWith the Norman conquest of Malta in 1090
by Count Roger and for a subsequent period of 406ryears, Malta’s destiny was tied up
with that of Sicily. As a result Sicilian Laws veeapplied. Successive Grandmasters of the
Order of St. John who ruled Malta from 1530 to 1@88cted their own legislation. However,
whenever there was a lacuna in these enactmemsrsecwas made to Roman Law as the ius
comune. The Code de Rohan of 1784, which coratelidprevious laws enacted by the Order,
was very similar to the Codes governing the grgzaerof the Continent of Europe at the time.

With the advent of British Rule in 1800 the Maltdsgal system became exposed to new and
perhaps more liberal ideas. The indipendence efjtliciary, trial by jury in criminal
matters, the presumption of innocence of the adgussedom from arrest without prompt trial
(habeas corpus), the rule of law and the equalfitgverybody before the law, together with
rules of viva voce evidence and other significagfonms, aimed at ensuring speedy and
impartial justice, were all notions that tracedrtlogigin to the first fifty years of British Ruli
Malta.

Malta has had, since those early times, the gaddrie of enjoying an uninterrupted tradition of
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a strong, impartial and independent judiciary, ewéen still a British colony, when the Maltese
did not as yet enjoy any measure of constitutiamé&nomy and had absolutely no say in the
legislative and executive functions of the Stalie.fact constitutional development was rather
slow and successive constitutions alternated betweeprinciples of benevolent autocracy and
that of representative government. There were tiewa& number of basic social reforms that
the British bequeathed Malta and these includedntineduction of a judicial system that has
stood the test of time. It is both pragmatic atrdasnlined, based on the two tier system,
whereby only one appeal is possible from a decisfora Court of First Instance to a Court of
Appeal. No appeal is possible from a decisiorhef Court of Appeal. The Court of Appeal
under British Rule was considered to be the Supemat of the country and was composed of
three of His Majesty’s Senior Judges, one ofiwiveas designated as Chief Justice. A set up
that was retained under the Independence Congtitutindependence was achieved in 1964.
The Constitution of that year established Malta éiberal parliamentary democracy based on
the safeguard of fundamental rights and freedomshe individual, guaranteeing the
separation or division of powers between the lagis, executive and judicial branches of the
State, with regular elections based on univerd&sge.

The setting up of the Congtitutional Court

The 1964 Constitution established the Maltese @atishal Court for the first time. Initially it
was composed of the Chiefustice and four other Judges of the Superior t€mominated
from the existing members of the ordinary judiciaiyince 1974 the Constitutional Court has
been composed of three Judges [Section 95 (Bgethormally being the Chief Justice and two
most senior judges. The appointment to sit on Goastitutional Court is made by the
President of the Republic usually following the iadvof the judges themselves. The
Constitution qualifies the Constitutional Courtase of the Superior Courts made up of three
judges that can sit on the Court of Appeal. Iltsdoet therefore recognise a hierarchical
superiority to the Constitutional Court vis-a-@iher superior courts. Its superiorty emanates
from the nature and quality of its special jurisidic to decide constitutional matters with an
effect erga omnes. Decisions which other courtseapected to respect and follow as they
indeed do, even though the maltese system doegepognise judicial precedent. The
Constitutional Court therefore forms an integrat joé the judicial system. The Chief Justice,
who is in relation to other judges a primus intargs, is the President of that Court as well as
the President of the Court of Appeal. There caaoriig one Constitutional Court. On the other
hand the Constitution provides that the Court opégd, in its superior jurisdiction, is to be
composed of the Chief Justice and two other jud@éise Superior Courts. There can be more
than one Appeal chamber - there are presently taud each chamber has to be presided over
by the Chief Justice. This assures continuity aniformity in interpretation. As stated, the
Maltese legal system does not recognise the judicigedent but lower courts are expected to
follow Appeal Court decisions unless there isavgrand well motivated reason for not doing
so.
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Appointment of judges of the Constitutional Court and of the Supreme Court

The judges of the Constitutional Court, like alhet judges of the Superior Courts, are
appointed by the President of the Republic aatipgn the advice of the Prime Minister. To
qualify for such an appointment a person must laat#ed as advocate or served as a Magistrate
in Malta for a period of not less than twelve yealadges must vacate their office on reaching
the age of sixty five years. The Constitution amel Code of Organisation and Civil Procedure
have various provisions meant to secure the inghigyti and independence of the judiciary.
Judges enjoy security of tenure once appointéletio office, they are completely independent
of the other organs of the State. The Constitutinsection 107 provides that salaries for
judges are a charge on the Consolidated Furids i an important provision as thereby the
salaries of judges cannot be withheld under angxrréy any organ of the State. Moreover, the
same section provides that the salary and ternwffiok of a judge cannot be altered to his
disadvantage after his appointment. Another safeuo a judge’s independence is provided
by sub-section (2) of section 97 which providesatth judge shall not be removed from his
office except by the President of the Republicngctupon an address by the House of
Representatives supported by the votes of notthess two thirds of all the members thereof.
The only grounds for a removal of a judge thatraemtioned in the Constitution are proved
inability to perform the function of his office, wther arising from infirmity of the body or
mind of any other cause or proved misbehaviouhe rElative sections are entrenched sections
according to section 66 of the Constitution.

Thefunctions of the Supreme Court and of the Congtitutional Court

Broadly speaking it can be said that the functiohghe Court of Appeal in its various
jurisdictions, for example, commercial, civil oiramal, extend to all matters that do not fall
within the special competence of the Constitutiddalrt. It is therefore pertinent to identify
what falls within the exclusive jurisdiction of ti@onstitutional Court since such an exercise
would immediately bring us into the subject matiethis meeting which concerns the inter-
relation of the roles, powers and responsibilitie$oth Courts.

An Original Jurisdiction

The Constitutional Court has an original jurisidictto hear and determine issues referred to it
on whether a person has been validly elected asraber of the House of Representatives;
whether a person who, as a member of the Hou&®epfesentatives, has vacated his seat
therein, or was required to cease to perforndhiis as a member because of any one of the
reasons established by the Constitution; whethmerson has been validly elected Speaker of
the House of Representatives from among persorms am not members of the House or
having been so elected as Speaker he has vacateflite. The Constitutional Court has also
an original jurisdiction to determine any referencade to it in cases where voting at elections
of members of the House of Representatives isallég be tainted with illegal or corrupt
practices or foreign interference. If such pradievere proved, the Court has the power to
annul the election in all, or in one or more, of thlectoral districts, to provide the proper
remedy and in particular to ensure that fresh &eetions be held at the earliest possible
opportunity. The Court has also original jurisiint relating to other matters regarding the
conduct of elections and is also called on to faea determine any reference made to it in
accordance with any law relating to the electiormaimbers of the House of Representatives.
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In these matters the Constitutional Court has afusive jurisdiction to the exclusion of any
other Court. It has a determining role and thiereno appeal from its decisions. The
Constitution sacrifices the right of appeal in th&erests of certainty of composition of the
highest democratic institution in the land and leed to ensure correctness of the electoral
process within the shortest possible time. Indhasitters the Constitutional Court exercises
exclusive powers and responsibilities and doesatate in any way to the Supreme Court.

An appédlatejurisdiction

The Constitutional Court has an appellate jurigolict to determine matters, which, by the
Constitution, are entrusted to its exclusive juagdn to the exclusion of the Supreme Court.
These matters are mainly concerned with violatmn$undamental human rights protected by
the Constitution and matters relating to the vafidif laws. The Constitution provides that
these matters should first be examined and dedigdte First Hall of the Civil Court, being
the Superior Court of First Instance having oadjirisdiction and this according to a special
and speedy procedure provided for in the ConsiitutiThe Constitutional Court therefore hears
and determines appeafsom decisions of the Civil Court First Hall redang cases concerning
the protection of fundamental human rights anddivegs of the individual, enshrined in section
33 to 45 of the Constitution. These fundamentahduu rights have been further safeguarded in
Malta by Act No. XIV of 1987 by which the Europe@onvention for the Protection of Human
Rights and Fundamental Freedoms was made enfoecasliplart of the domestic law of Malta.
This Act extends the jurisdiction of the Constibaial Court to exclusively hear and determine
all appealdrom the Civil Court involving cases based onghi&l European Convention. Malta
recognises the right of individual petition undertidle 25 of the Convention. Moreover
Section 6 of Act No. XIV of 1987 further extend< tjurisdiction of the Constitutional Court
since the enforcement of the relevant decisiorte@European Court of Human Rights, within
the Maltese jurisdiction, is expressly delegatedthte Constitutional Court with power to
enforce these decisions in the same manner asmaige delivered by this Court. This too can
be considered to be an original jurisdiction. Tanstitutional Court also hears and determines
all appealsfrom any Court of original jurisdiction in Maltas to the_interpretationf the
Constitution.  Thus whenever the question arisegarding the interpretation of any
Constitutional provision before any Court, the dieei of that Court gives rise to the possibility
of appeal to the Constitutional Court which willcte the matter finally. It has also the
jurisdiction to hear all appeals from any Courbaginal jurisdiction as to the validityf laws.
Section 6 of the Constitution expressly providestlie@ supremacy of the Constitution in that if
any other law is inconsistent with the Constitafithe Constitution should prevail and the
other law shall, to the extent of the inconsisteeydeemed void. From the above it should be
clear that the Constitutional Court in Malta has gowers and responsibilities inherent in the
functions of a constitutional court as envisagemhodern constitutional doctrine. It should also
be clear that the Constitutional Court operatesiwitlearly defined parameters. Its functions
do not as a rule clash or even relate to thosieeoSupreme Court in so far as its functions are
either exercised in an original jurisdiction or ian appellate one that is exclusive, to the
exclusion of the Supreme Court’s jurisdiction. Eaver, the legislator became aware through
experience that a question decided by a Couraroforiginal jurisdiction on matters
concerning fundamental human rights, interpretatbnthe Constitution or validity of laws
might involve issues that did not fall within therigdiction of the Constitutional Court and
would therefore normally fall within the jurisdioti of the Supreme Court. The Constitution
provides for such an eventuality by declaring @onstitutional Court competent to deal with
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and decide all questions raised in the case anhdherely the Constitutional issue. Had there
been no such provision in the Constitution theoactvould have to be divided into two parts,
one going before the Court of Appeal, and the dvleéore the Constitutional Court. To obviate
for this possibility the Constitution provides agtical solution before the same Court which
avoids confusion and delay, before the same Caoarhely the Constitutional Court would
decide all issues, not merely the constitutionaso In this regard one could say that the
Maltese Constitutional Court is recognised as tie important role of acting as guardian of
the Constitution and that in the proper exercisisdiunctions it is, where necessary, given the
jurisdiction to decide matters which would normatll within the competence of the Supreme
Court to avoid the possibility of conflict or detayln these limited exceptional cases one could
say that in the inter-relation between the Supr@woert and the Constitutional Court the latter
is favoured and assumes the jurisdiction of theésrin the interest of the determination of the
constitutional issue.

Constitutional Court to be constituted automatically

The Malta Constitution now provides for the autamaetting up of the Constitutional Court
thereby ensuring that the highest judicial orgamyusted with the duty of ensuring the
safeguarding and enforcement of the people’s itotishally protected rights, is able to
function at all times. Subsection (6) of Section pbovides for the automatic constitution of
this Court thus guaranteeing the availabilityred hecessary means of redress to any aggrieved
person. This section is one of the many entrengiedisions in our Constitution, thereby
ensuring that it would not be possible to amend su@rovision unless a minimum of a 2/3
majority vote of the members of the House of Regméatives is obtained. It is provided that
if, for any reason the Constitutional Court is nonstituted according to law, the three most
senior judges, including where possible the Chisftide, would automatically assume the
powers and jurisdiction of the Constitutional Cowithout the need of any further formality or
appointment. This amendment to the Constitution inet®duced following a constitutional
crisis in the 1970's when the Constitutional Conets suspended for a number of months.
Malta, like other countries, has had its dark maseh attempted political interference in the
judicial process and of unfortunate attempts ofetkecutive to try and influence the course of
justice. Better counsel eventually prevailed andsiconsidered that the Constitutional
amendment. which in effect correctly recognisesstigemacy of the Rule of Law and the role,
powers and responsibilities of the Constitutionalu@, is a landmark in our Constitutional
history and a credit to the political maturity dfet Country. This provision regarding the
automatic constitution of the Court does not extenthe Supreme Court, but it is clear and
obvious that the Supreme Court’s very existenegléxjuately protected by the very fact that the
Constitutional Court can function at all times tlemsuring the effectiveness of all constitutional
provisions, including those relating to the judigiand constitutionally recognised jurisdictions.
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Relations between the Constitutional Court and the Court of Appeal

| think | have given sufficient data to illustrateat in reality it therefore becomes difficult to
speak of collaboration between the Constitutior@ir€and the Court of Appeal in the Maltese
scenario. The distinction between the two Cowtsiore virtual than real. The fact that the
two Courts have the same identical compositionddada situation where you cannot really
speak of collaboration. Although the distincticetieeen the Courts is formally maintained, in
reality the two function as one Court. The bindioige of the Constitutional judgement derives
not from the fact that it is delivered by the Cansibnal Court but from the authoritative nature
attributed to the judgements of the Superior Gsumrthe Maltese system.

The ambiguity in the Maltese position has beerh&rrtompounded, as | have already stated, by
reserving the protection of fundamental human sightthe First Hall of the Civil Court and
from there, on appeal, to the Constitutional Co@ther Courts, not being the First Hall of the
Civil Court - therefore including the Court of Agge are ordained by the Constitution to refer
an issue regarding the violation of fundamental &imghts, where raised, to the First Hall of
the Civil Court for decision by it. A quaint sitieh sometimes arises where the Court of
Appeal refers an issue raised in front of it conicey an alleged violation of fundamental
human rights to the First Hall of the Civil Couor fa decision by it; the matter ultimately ends
up on appeal in front of the Constitutional Cdbet might be composed of the same judges in
the Court of Appeal who originally made the refeen

The decision of the Constitutional Court is therefnot much different, except as to its
subject-matter, from that of the Court of Appeglexsally as to its authoritative and binding
character.

Staredecisis

| have already noted that the Maltese legal syske®s not recognise judicial precedent. On this
important point the Maltese system only recognaehRoritative weight but not binding force to
the judgements of the Court of Appeal in so faswssequent decisions are concerned. There is
therefore no doctrine of “stare decisis” in Malt8ignificantly this could be seen as the main
reason why the Constitutional authors have dediol@troduce a Constitutional Court into the
Maltese system. There is however no provisiothé@onstitution providing for the statutory
binding effect of the decisions of the Constituéib@ourt beyond the merits of the application
considered and decided by it. This means thahewory the doctrine of stare decisis is not
applicable to these judgements, just as it isappticable to the judgements of the “ordinary”
Courts, including those of the Court of Appeal.

Therefore while it is clear that the judgementshef Constitutional Court would be binding on
the other courts in so far as concerns the casifisptty referred to that Court for decision, st i
not at all clear that the judgement of the Constiial Court would constitute a binding
precedent on other courts if a similar issue weise before them.

On the other hand one can consider that certairstidational Court judgements that have an
effect erga omnes like decisions regarding th&ialor constitutionality of laws would be

considered to have a binding effect on its own egbent decisions and on those of other
Courts including the Court of Appeal. It would ppaps be more proper to consider these
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judgements as being the final determination bycthmapetent constitutional tribunal of the state
of the law in dispute within the country ratherrtlas a matter of judicial precedent.

The Common Law and Civil Law Tradition

The matter of judicial precedent is of paramourggoniance and appears to be at the root of the
widely felt need for the setting up of a court wéttspecial constitutional jurisdiction separate
and distinct from the Supreme Court. If one loakghe rainbow of positions obtaining in
different constitutions throughout the world a eigge appears to exist between countries with a
common law tradition and countries with a civil l&nadition. The existence of constitutional
courts seems to be, generally a feature of ther Jathile in States with a common law basis it is
more probable that the constitutional function @ng to be exercised by the ordinary courts
with the Supreme Court acting as a final court timate appellate general jurisdiction,
including, in such jurisdictions, the jurisdictibmenforce the provisions of the Constitution.

The reasons for this differentiation has genetadign attributed to the existence of a system of
precedent in the common law countries. The arguisesms to assume that where no system
of precedent exists it is impossible to have canginal matters definitely decided unless the

question is put into the hands of a constitutignsgtlecific organ, such as a constitutional court,

with specific and final jurisdiction on constitutial matters. The issue has also reflections on
the ability of the Courts to annul the decisionsthier constitutional organs, and in particular to

annul the acts of the legislature.

The Kelsenian model of constitutional justice pd@a for a Court which is distinct and separate
from the ordinary court system with a different gasition and different procedures and having

the power to examine the constitutionality of nermpassed by Parliament and, if necessary, to
annul any such norms found in conflict with the stitntional text.

It should be evident, even from the limited infotima | could provide in this paper, that it
would be an over simplification to state that then&litutional Court in Malta appears to be a
reflection of the position adopted in civil law edres. It should be clear that while the
genesis for the Constitutional Courts in Malta dhe continental systems having a
Constitutional Court, the situation in Malta canhetclassified as typical of a civil law country.
The legal system in Malta is hybrid, with publiaM having as one of its principal sources the
common law of England while private law being ded\from the civil law system. These dual,
sometimes contrasting traditional sources thaimatg maltese juridical development, are
clearly reflected in the ambiguity even ambivakeio procedures regulating the workings of
the Constitutional Court. An ambiguity that hagisuccessfully overcome precisely because
the Constitutional Court has been integrated wittiea existing, well-established judicial
structures of the country.



Advantages of the M altese System

One can safely say that the Maltese Constituti®@alrt, having been integrated into the
country’s well established judicial structuressgixig prior to independence, and composed of
judges that were by tradition and training comrditi® independence and impatrtiality, had the
obvious advantage of distancing the consideratiah determination of constitutional issues,
which are often charged with a marked political teaty from political influence. The
Constitutional Court benefited from this traditibnandependence of the judiciary and the
Maltese judges had no difficulty in asserting thisependence in deciding constitutional cases.
The fact that judges of the Constitutional Ccwatl to be chosen from among the judges
already qualified to sit in the Court of Appealthvall the guarantees regarding security of
tenure to which reference has already been madeviihda uniform established retiring age,
further distanced them from political influencepatronage. Like any other judge in Malta, a
member of the Constitutional Court is expected ppoatment to shed everyy political
connection or allegiance and his deliberationstbdae strictly related to judicial and juridical
considerations.

This is, in my opinion, the most significant adege of having the Constitutional Court in
practice, if not in theory, part and parcel of 8wgerior Court of the land. This does not mean
that all has always been a bed of roses and teat thave not been instances where the
Constitutional Court, in a moment of trial, did mse to the occasion. As Bernard Shaw would
have it “human nature being what it is” cases hawen recorded where the Constitutional
Court seemed to have given in to pressures fronExeeutive or the party in power. More
through fear than favour, since, as Alessandro Zdiainwould say, “Not all men were born
with the heart of a lion”. But on balance | bebehat the Constitutional Court can be proud of
its record in the defence of fundamental humantsigind freedoms, even in difficult political
times. It has a positive record in matters reatm the correct evaluation and judging on the
constitutional validity of laws and regulations andhe defence of fundamental freedoms and
human rights. This success is, in my opinion, @oabcredited directly to the fact that the
Constitutional Court, like “all other Courts in N&lis completely apolitical. It exercises a
purely judicial function, often judging politicalces, but completely removed from political
allegiance or influence. It does not represenitipa currents or affiliations and its
composition is not related and does not depenaliical considerations on approval. Any
attempt at improper influence is actively residtgdhe judges of the Constitutional Court just
as any other judge of the Court of Appeal, or ffat tmatter any other Court, would justly resent
and resist it.

| trust that my comments on the workings of the tits# Constitutional Court have provided
interesting information and that they would furteémulate your interest in the debate on the
topic of this meeting which is naturally much widsrd much more all embracing than the
Malta experience.

Thank you.
Justice Joseph Said Pullicino

Chief Justice
Constitutional Court of Malta



