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Introduction

The main purpose emerging from the Draft Amendmeaotssists in giving individuals, courts
and the State Human Rights Bureau the right toyapplthe Constitutional Court for the
protection of "fundamental constitutional right#X.general comment is thus needed on that

point, before entering into a detailed analysisin§le provisions.

General comment

Article 85 of the Constitution of Latvia states tthhhe Constitutional Court "shall review cases
concerning the compliance of laws and other legains with the Constitution, as well as other

cases placed under its jurisdiction by law".

Article 16 of the Law of the Constitutional Couft®June 1996 has enforced the constitutional
provision by stating that the Court's review regatide compliance of laws and acts herein
mentioned with the Constitution, and even of cartts with the law (see Article 16, nn. 3-8),

as submitted to the Court from the public authesitinentioned by Article 17.

It is possible to argue, although no referencemi@tly made to the point, that those authorities
might apply to the Court only to the extent thatitlaim that other authorities have infringed
their own competences by adopting such acts. Bighrspective, which recurs very frequently
in the recent constitutional texts of Eastern Eaespcountries, the Court's task is that of solving
conflicts opposing State authorities, irrespectifehe fact that compliance of laws with the

Constitution is at stake.

The Law of June 1996 leaves aside the questiorhefprotection of fundamental rights.
According to its provisions, it is hard to imagim®w the Court can afford a decisive
contribution to that protection. Therefore, enhagahe development of constitutional law as

paramount law of the country becomes quite a diffiask.

The Draft Amendments give instead to individuaf$efathe exhaustion of all other remedies), to
courts and to the State Human Rights Bureau thkt rig submit an application to the
Constitutional Court for the protection of fundart@nrights. This perspective needs to be

wholly encouraged.
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Nevertheless, the new proposals lead to some isntion the ground of their capacity of

pursuing that aim.

The Draft Amendments give standing to individualsurts and the State Human Rights Bureau
simply by adding them to the list of authoritiegiged to apply to the Court under Article 16 of
the Law of the Court, or with the separate provisid Art. 19, n. 2, concerning standing of "any
person who holds that his fundamental rights haaenbviolated by applying a normative act,

which is not in compliance with the legal norm ajler force".

In both cases, standing is given not only for thenpliance of laws and other acts with the
Constitution, but also for the compliance of thésaspecified at Article 16, nn. 3-8, with the

laws. And this leads to a regrettable confusiondbat concerns the judgments of the Court.

As | said earlier, under the law on the ConstindioCourt now in force, the main task of the
Court consists in solving conflicts between Statthorities. Since that task does not necessarily
imply that cases submitted to the Court involvenstitutional questions, it is fairly obvious that
those cases deal also with the compliance of, @act of the Cabinet with a law, and, more

generally, of a normative act with the "legal nasfrhigher force".

One might argue, as | argued earlier, that the dasbklving conflicts between State authorities is
not the best way, if it is a way, of developing stitutional law as paramount law. It could also
be added that, in solving certain kinds of condlithe Court might be involved in partisan issues
threatening its role of judicial authority. But thdhoice of submitting to the Court cases
regarding the compliance of a normative act with ldgal norm of higher force, irrespective of
the fact that that norm is the Constitution, is exa@mt with the purpose of giving the Court the

general task of solving conflicts between Stathenities.

Giving the Court the task of protecting fundamem@ahstitutional rights of individuals, either
through direct access of individuals, or indirecfthrough the filter of a court of general
jurisdiction and of an ombudsman-like authority ls@as the Human Rights State Bureau), is an
altogether different question. Since fundamentakttutional rights are only those enshrined in
the Constitution, cases submitted to the Court lshdoe related, as suggested from Mr.
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Schwartz, to the compliance of the laws and anyerotiormative act exclusively with the

Constitution, rather than with any "legal norm ajtter force".

Specific comments

Constitutional Courts entrusted with the task aftpcting fundamental rights run always the risk
of being overwhelmed with applications by those wiave standing. The Draft Amendments

have attempted to override such a risk, but thésaged solutions lead to some criticism.

Requirements for standing of individuals (Art. 19.2

According to Article 19.2, individuals are requirexldemonstrate not only the violation of their
rights but also the exhaustion of all possibilitidsprotecting their rights with other legal means.
Furthermore, they can apply to the Court only witGimonths from the date of the decision of
the last institution becoming effective, and "slaalll...1) explanations and documents necessary

to size up the conditions of the case".

These provisions sound reasonable, with the exaremti the last one, whose vagueness might
drive the Panel (which under Article 20.6 is bouadnquire whether the constitutional claim
complies with requirements of Article 18 and 19)deny standing simply by stating that the

claim needs further documents or explanations.

| think the Law should have to be more specificdrat concerns "the conditions of the case".
Alternatively, that requirement could be suppressetight of Article 20.6 which adds other
requirements to those provided from Article 19.2donstitutional claims, among whom "4) the
legal justification of the claim is evidently in$igfent to satisfy the appeal”. This requirement,
which is not provided for application of courts €sArticle 20.5), looks quite similar to the

requirement of "explanations...necessary to sizéhagonditions of the case".

Requirements for standing of courts (Art. 19.1)

A) According to article 19.1 (1), the applicationao€ourt is not submitted to the Constitutional
Court by any court while examining a case (as énlthlian and other systems), but by the higher

courts herein mentioned. Further on, Article 19.bvjgles certain requirements for the
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application of the court, without saying which aarfty has to inquire whether these
requirements are met. On logical grounds, the migbarts by which the application of a court is
submitted to the Constitutional Court should betkeat to such inquiring. Otherwise, their task

of sending the application to the Constitutionau@avould not make sense.

But if higher courts are entitled to such inquitingquirements of the application of a court will
be scrutinized both from the higher courts memat Article 19.1 and, according to Article
20. 5), from the Constitutional Court. That doubkrutiny seems rather odd, being provided

only for courts applications. The simplest solutstrould thus be the suppression of Article 19.1.

(D).

B) Article 19.1 (3) requires from courts applicatimnbe "expressed in the form of a motivated
decision”. According to Italian legislation, a cotolding that the legislation, which has to be
enforced in the case, might not comply with the €ibation, can apply to the Constitutional
Court with a motivated decision. That decision teasontain not only the reasons why the court
thinks the law to be unconstitutional, but it madso demonstrate that that law has to be
enforced in that particular case. This requireni®rery important, since it presupposes that the
court cannot submit to the Constitutional Courtlegpions regarding whatever law he thinks
unconstitutional, but only the law which the cosimbuld have to enforce, despite the fact that it

deems it unconstitutional.

C) The Draft Amendments do not specify whether theirtcavhich has applied to the
Constitutional Court has to suspend at the same itsrjudgement until the Constitutional Court
has pronounced herself over the issue. This isohgion afforded from the Italian legislation,
which is logically connected with the fact that jaedge is bound to demonstrate that he has to
enforce the law which he deems unconstitutionad @8. Adopting such a solution for Latvia
might avoid  misunderstandings if not conflicts vbe¢n Parliament, judges and the

Constitutional Court.

The Court's admission of applications (Art. 20-21)

A) According to the Draft Amendments, applicationsickever their origin might be, have to

be previously admitted from the Court. But rules@@rning admission of applications of courts
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and individuals differ strikingly from those conoaérg applications of public authorities
mentioned at Article 20 (1).

While the former is committed to one or severalgigutonsisting of three constitutional judges,
whose decision is final, the latter are committedat constitutional judge appointed by the
Chairperson, whose refusal to initiate a case neagdpealed to the Court by the applicant (see
Article 21).

The fact that no appeal is allowed against thesitatiof the Panel reflects the need to restrict
access to the Court from ordinary judges and iddizis, which might otherwise overcharge the

Court.

On the other hand, the appeal to the Constituti@wirt of public authorities mentioned at
Article 20 (1) against the refusal of the singlelge to initiate a case appears unnecessarily
complicated, and might create controversies betwtwn single judge appointed by the
Chairperson and the Panel. A far better solutioghtniconsist in committing the task of
admitting applications of such authorities diredtiythe plenum of the Court, of course without

providing any appeal.

At any rate, what all applicants (individuals, dsuand other authorities) might really need, as
suggested in Mr. Lavin's opinion, is rather an appoty to complement a defective application
before the application is dismissed. Of courseretla@e cases where the refusal of the Court to
admit the application cannot allow such an oppatyufe.g., the case is not within the
jurisdiction of the Constitutional Court, or thepdipant is not entitled to submit the application).
But since in other cases applicants might complengerdefective application (e.g., the
application does not comply with the requiremeritéuicles 18 or 19, or, as provided only for
constitutional claims, the legal justification dfet claim is evidently insufficient to satisfy the
appeal to the Constitutional Court), a specificvmion might allow applicants to complement
such an application only in those cases.

Written and oral proceedings (Art. 28)

While proceedings initiated from applicants named\d. 20.1 can be oral if those applicants

request to participate to the process, in any othse proceedings are written. But Art. 28 is
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unclear for what concerns the latter case, progidhe written proceedings if "documents
submitted together with the application suffice"h&V happens, then, if documents do not
suffice? Should the application simply be refusesiArticle 20.5 and 20.6 seem to presuppose,
or can applicants, as | suggested earlier, compleraedefective application by producing

documents requested from the Court?

Closing of proceedings (Art. 29)

According to the new version of Article 29, procees maybe closed before announcing the

decision by a ruling of the Constitutional Court:

1) upon a written request of the applicant;

2) if the disputed legal norm (act) is no longer ifeef;

3) the Constitutional Court establishes that the datido initiate a case does not
comply with the requirements of Article 20;

4) a decision on the same issue has been declaredtimea case.

1) Mr. Solyom has appropriately recalled the ECHRacpice and law, according to which, if
the applicant declares to renounce to his compléiet Court has to examine whether the rights
protected in the Convention do not require to cargithe process. If those rights do require it,
the Court has to continue the process despite itinelnawal of the claim, for reasons of public

interest.

It is worth adding that, if the applicant is a dpand if the court is bound to suspend the pces
until the verdict of the Constitutional Court (asdid earlier, this is the Italian solution which

might be of some interest for Latvia), no withdrdwithe claim can be admitted.

2) and 4) If the norm is no longer in effect or a decisiaom the same issue has already been
reached, the Court should have no discretionary epote close the proceeding before

announcing the decision, but rather ought to refasaitiate the case. If this is so, and since the
Latvian law commits to the single judge or to then@l respectively the task of a previous
admission of the conditions of the case, it shanaldar better to give to the single judge or to the

panel the task of inquiring whether the conditiorentioned at nn. 2) and 4) recur in each case.
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3) It is contradictory to give the Constitutional Cbthe power to close proceedings "before

announcing the decisibnif "the decision to _initiatea case does not comply with the

requirements of Article 20". In fact, that poweegupposes that the proceeding has already
been initiated. And if it has been initiated, theu@ must have already ascertained that the

requirements of Article 20 are met.

It might be objected that 3) presupposes that thertCcan override the decision of the single
judge or the Panel. But both the single judge aed?anel are organs of the Court, expressing its
will in the cases mentioned at Articles 20-21.Histis so, 3) creates a new stage of inquiry
concerning the admission of applications, unnecigsamplicating the constitutional process.

My opinion is that 3) could be suppressed.

Reaching the verdict of the Court (Art. 30)

The envisaged solution contrasts with Article 2&.the Law of 1996.

Contents of the verdict of the Court (Art. 31)

The addition of "12) other rulings, if necessargpaars too vague.

It should instead be useful to add to 7) the opirabjudges dissenting from the majority of the
members of the Court. In every constitutional oraémitting dissenting opinion (among whom
Latvia: see Article 30.2 of the Law on the Consittnal Court of 1996), that opinion is part of
the verdict of the Court, in order to let the paldnow the diverging arguments which have been

disputed before the Court.

Force of a verdict of the Court (Art. 32)

The last sentence of Art. 32.2 ("unless the Canstital Court has ruled otherwise") leaves
room to uncertainty, which is highly undesirabléhaiegard to the date of publishing the Court's

decisions.
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Furthermore, Art. 32.5 contrasts sharply with A2.2, since constitutional claim is included

among the applications which can lead to writtescpedings according to Art. 28.

In order to save the content of both Art. 32.2 &amnd 32.5, Art. 32.2 should comprehend the
underlined sentence which follows: "If the procegdi have been held in writing, provided that
they do not derive from a constitutional clairthe legal norm (act), which...... ". Or,

alternatively: "If proceedings other than thoseivieg from a constitutional clainhave been

held in writing....".



