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The Czech Constitutional Court Doctrines on Commurty
and Union Law

A) The Euro-Amendment to the Constitution of the Cech Republic

Since the Czech Constitution was a markedly natiooastitution (just as corresponds to the
norm in the region), in the period when the Czeepublic was preparing for accession to the
EU, it was necessary to amend the Constitutionssto anake possible the transfer of certain
powers and competences to European entity. InrntdeGenstitutional Act No. 395/2001 Sb.
(hereinafter “Euro-Amendment to the Constitutiowds adopted and came into effect on 1 June
2002.

In order to be gain better oriented on this is$efeys have a look at the text of the relevant
provisions.

Article 1
(1) The Czech Republic is a sovereign, unitary, @eehocratic state governed by the
rule of law, founded on respect for the rights &egdoms of man and of citizens.
(2) The Czech Republic shall observe its obligati@sulting from international law.

The Euro-Amendment introduced a second paragrapliticle 1.

Article 10
Promulgated treaties, to the ratification of whiBlarliament has given its consent and
by which the Czech Republic is bound, form a péthe legal order; if a treaty provides
something other than that which a statute provittesireaty shall apply.

The Euro-Amendment entirely reformulated Article. The original version of this Article
provided that only international treaties concegniuman rights and fundamental freedoms
which have been duly ratified and promulgated fakeedence over statutes.

Article 10a
(1) Certain powers of Czech Republic authoritiesyrha transferred by treaty to an
international organization or institution.
(2) The ratification of a treaty under paragraphrdquires the consent of Parliament,
unless a constitutional act provides that suchficgtion requires the approval obtained in a
referendum.

This Article was, in its entirety, newly incorpagdtinto the Constitution.

Article 49
The assent of both chambers of Parliament is reguior the ratification of treaties:
a) affecting the rights or duties of persons;
b) of alliance, peace, or other political nature;
c) by which the Czech Republic becomes a memhberinfernational organization;
d) of a general economic nature;
e) concerning additional matters, the regulationiich is reserved to statute.
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This Article of the Constitution, in terms of iterdent, expanded the exhaustive enumeration of
international treaties by those stated in the redters a) — c).

Article 87
(1) The Constitutional Court has jurisdiction:

a) to annul statutes or individual provisions thard they are in conflicts with
the constitutional order;

b) to annul other legal enactments or individuabysions thereof if they are in
conflict with the constitutional order, a statute;

c) over constitutional complaints by the represeéwabody of a self-governing
region against an unlawful encroachment by theestat

d) over constitutional complaints against final dé&mns or other encroachments
by public authorities infringing constitutionallyugranteed fundamental rights and
basic freedoms;

e) over remedial actions from decisions concerning certification of the
election of a Deputy or Senator;

f) to resolve doubts concerning a Deputy or Sermioss of eligibility to hold
office or the incompatibility under Article 25 abree other position or activity with
holding the office of Deputy or Senator;

g) over a constitutional charge brought by the $ersgainst the President of
the Republic pursuant to Article 65, paragraph 2;

h) to decide on a petition by the President ofRlepublic seeking the revocation
of a joint resolution of the Assembly of Deputied the Senate pursuant to Article 66;

i) to decide on the measures necessary to impleraemkecision of an
international tribunal which is binding on the CheRepublic, in the event that it cannot
be otherwise implemented,

J) to determine whether a decision to dissolve lgipal party or other decisions
relating to the activities of a political party is conformity with constitutional acts or
other laws;

k) to decide jurisdictional disputes between stadelies and bodies of self-
governing regions, unless that power is given btugt to another body.

[) over remedial actions from a decision of the ditdent of the Republic
declining to call a referendum on the Czech Replsblaccession to the European
Union,

m) to determine whether the manner in which a esfdum on the Czech
Republic’'s accession to the European Union was heldn harmony with the
Constitutional Act on the Referendum on the CzeepuBlic's Accession to the
European Union and with the statute issued in imgletation thereof.

(2) Prior to the ratification of a treaty under Agte 10a or Article 49, the Constitutional
Court shall further have jurisdiction to decide ceming the treaty’s conformity with the
constitutional order. A treaty may not be ratifipdior to the Constitutional Court giving
judgment.

The Euro-Amendment added a new paragraph 2 tolé8&& which introduces a new procedure
to the Constitutional Court’s jurisdiction. As f@s concerns para. 1, lit. m), that is the review of
the referendum on the Czech Republic’s accessitiret&U, this jurisdiction was not bestowed

upon the Constitutional Court until the adoptiorCainstitutional Act No. 515/2002 Sb.
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Article 89
(1) Decisions of the Constitutional Court are ecable as soon as they are announced
in the manner provided for by statute, unless tlmnsGtutional Court decides otherwise
concerning enforcement.
(2) Enforceable decisions of the Constitutional €awe binding on all authorities
and persons.
(3) Decisions of the Constitutional Court which ldeg, pursuant to Article 87 para.
2, that a treaty is not in conformity with the ctilogional order, are an obstacle to the
ratification of the treaty until such time as trag brought into conformity with each other.

The Euro-Amendment added a new paragraph 3 tol&8R; which expands the jurisdiction of
the Constitutional Court to theepriori or preventive control of the constitutionalitytcéaties.

It is evident from the cited provisions, that ther&Amendment did not modify the normative
directive, contained in Article 1 para. 1 of thenSttution, to maintain the sovereignty of the
Czech Republic. Nonetheless, Article 10a para.nkigdly made possible the transfer of certain
powers of Czech state bodies to international azgdon or insitution. The Czech Republic
thus joined the group of states whose constitutimes not expressly refer to the EU or EC. This
approach was adopted because of the expexted gdewid of the European entity's legal
personality which up to now is solely the EC, antithe EU, possesses. This transfer of powers
was realized on the basis of the referendum orsaime held on 13-14 June 2003. A total of 4,
446, 758 persons cast their vote in favor of atoess

Since the adoption of the Euro-Amendment, thereld&en an ongoing discussion in Czech
legal scholarship on the legal basis of the opmradf Community law in Czech law starting
from the day of the Czech Republic’s accessioheddU, including the basis for its precedence
over national law. Nonetheless, it appears thabm@sensus exists that there is sufficient
constitutional basis for the operation of Commutaty, including its manifestations arising in
the course of the interaction of Communitary lavthwnational law in the application of
procedural law.

It can be said that in legal scholarship therenis school of thought which considers Article 10
of the Constitution as the constitutional basistfar operation of Community law, and another
school which finds Article 10a to be the basis. i@ school proceeds from the opinion that
the purpose of Article 10a of a provision that lis the view of this school, Article 10a provides

the authorization for Czech bodies (the Governmtrg, Parliament, the President of the
Republic), to participate in international trangats connected with the transfer of certain
powers of the Czech Republic, in the given cagbdd=U (the author is using the term, “EU”,

in the sense of the EC, that is the First PillathefEU). This school is of the view that, without

such constitutional empowerment, the conclusiothefTreaty of Accession to the EU would

have been in conflict with the Constitution. Theref they adhere to the position that Article
10a is an indispensable constitutional prerequisitgoining a integrational grouping, and no

other provision would enable it to do so. This sghespouses the view that Article 10 of the
Constitution has another purpose, consisting iniicerporation into Czech law of already

validly concluded international agreements. Inishis way that international agreements yield a
set of legal rules which public authorities areigdal to apply, moreover with precedence over
statutes. These authors, thus, conceive of Ariile and 10 of the Constitution as having
divergent and non-interchangeable purposes.
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The second school of thought proceeds from thei@pithat Article 10 of the Constitution
relates to “ordinary treaties”. Article 10a is imgpatible with Article 10 since it regulates
treaties of a different type, that is delegatiregaties. The authors in this school cite that Aeticl
87 para. 2 of the Constitution in support of thegainion, as it empowers the Constitutional
Court to carry out priori review of norms in relation to international agnemts concluded
pursuant to Article 10a and Article 49. The authioffer that, if the Constitution draws an
explicit distinction between these two groups ehties, then that must be taken into account.
They further argue that international agreementieuArticle 10 merely take precedence over
statutes, whereas treaties under Article 10a havkee view of these authors, no less than actual
applicational precedence over the constitutiondeorThat is, to the extent defined by these
treaties, or to the extent which these treatiesgddéd authority to the EU, the constitutional
order does not apply. At the same time, these eutimcept that the Constitution cannot itself
bestow greater legal force than it itself has aghat case, it would cease to be the font and
origin of the legal order and the state constitutgdthe Constitution would cease to be
sovereign. Thus Community law, whether it be prynar secondary, is not applied in the
national setting due to the fact that the natiocahstitution so provides, rather because
Community law itself so provides. In other wordsede authors tend toward the dogmatic
argumentation which perceives the particular charaof Community law, as receiving
(regardless of whether it is primary or secondawy)ldifferent treatment than that received by
ordinary international agreements. Whereas Arti€fleof the Czech Constitution itself declares
that ordinary international treaties form a partnational law, the Founding Treaties or the
Treaty of Accession of the Czech Republic to the f6tins a part of Czech law on the basis of
its own legal force and operates in national lagardless of whether national law is otherwise
closer to the monistic or dualistic model.

B) The Czech Constitutional Court and Community Law

On 8 March 2006 the Constitutional Court issuegudigiment in the matter of Sugar Quotas (PI.
US 50/04), in which it showed continuity with theattine mentioned above in the second
place. However, it expressed a certain in relatithe ECJ’s doctrine and in relation to the
applicational precedence of Community law overamati constitutional law. Still if left open
the issue (or rather suggested scepticism) whethers prepared, in a norm control proceeding
to consider itself as a court or tribunal whicltadled upon, pursuant to Article 234 EC Treaty,
to refer preliminary questions to the ECJ.

The Constitutional Court went on to the review bé tlegal regulation of the key to the
allocation of sugar quotas. It reviewed the keyhwiference to national constitutional law,
however it interpreted that law in light of the E€ke-law on general principles of law, which
form a part of Community law. The Constitutionalu@olet these principles radiate into the
interpretation of constitutional law. It concludetiAlthough the Constitutional Court’s
referential framework has remained, even after ¥ Rz04, the norms of the Czech Republic’s
constitutional order, the Constitutional Court catnentirely overlook the impact of Community
law on the formation, application, and interpretatof national law, all the more so in a field of
law where the creation, operation, and aim of nsvigions is immediately bound up with
Community law. In other words, in this field the ridtitutional Court interprets constitutional
law taking into account the principles arising fr@ommunity law”.

Decision in the given case was rather complicagethb circumstance that the Constitutional
Court had already previously (in its Judgment 8. 39/01) found that the key, in effect at that
time, for the allocation of quotas had been laidvmlaunder discriminatory (that is, unequal)
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circumstances (the key set down the referentias fo@riod for the assessment of capacity for
sugar production). It was necessary to overrule dipinion, a step which the Constitutional
Court took by applying the doctrine contained snjiidgment PI. US 11/02. In this judgment the
Constitutional Court formulated the doctrine of tantinuity of its own case-law, which it
deduced from the attributes of the democratic lageld state. There is no doubt that, as a result
of the Czech Republic’'s accession to the EC, ord&fundamental change occurred within the
Czech legal order, as at that moment the Czechiefdook over into its national law the
entire mass of European law. Without doubt, thest puch a shift occurred in the legal
environment formed by sub-constitutional legal narmwhich necessarily must influence the
examination of the entire existing legal order, stiiational principles and maxims included,
naturally on the condition that the factors whiofluence the national legal environment are
not, in and of themselves, in conflict with thengiple of the democratic law-based state or that
the interpretation of these factors may not lead threat to the democratic law-based state.
Such a shift would come into conflict with Artic para. 2, or Article 9 para. 3 of the
Constitution of the Czech Republic. At the sameetiin the Constitutional Court’s view, the
current standard within the Community for the ptbin of fundamental rights cannot give rise
to the assumption that this standard for the ptioteof fundamental rights through the assertion
of principles arising therefrom is of a lower gtalihan the protection accorded in the Czech
Republic, or that the standard of protection mdskeldzerges from the standard up till now
provided in the domestic setting by the ConstihdldCourt. The Constitutional Court therefore
came to the conclusiaiat in this case there are grounds for departiogn fits judgment in
matter No. Pl. US 39/01. This modification did nbipwever, relate to the substantive
assessment itself of the key selected by the Gowenty rather to the fact that the Constitutional
Court no longer deems itself to be called uponutgjext such a key to abstract constitutional
review in the manner in which it did in its judgnédp. PI. US 39/01. Naturally, that does not
rule out the possibility that the ordinary courtlslieess, in specific cases of individual producers,
the fairness of this key, assuming that specifatsfavill be established on the basis of which
such inequality is alleged.

The Constitutional Court then concerned itself \ilith Government’s entitlement to adopt such
a legal provision, which merely paraphrases Comtyulaw contained in a regulation
(Commission Regulation (EC) No. 1609/2005) andhreddhe conclusion that, by proceeding
as it had, the Government actdtta vires The Government failed to respect the fact trag a
result of the Czech Republic’s accession to the &Wansfer of powers of national organs to
supra-national organs has taken place on the tWa&rsicle 10a of the Constitution of the Czech
Republic. In the moment when the Treaty Establghive European Community, as amended
by all revisions to it and by the Treaty of Accessibecame binding on the Czech Republic, a
transfer was effected of those powers of natiotade organs which, according to EC primary
law, are exercised by organs of the EC, upon thagns.

The Czech Republic conferred these powers upon fg&ns. In the Constitutional Court’s
view, this conferral of a part of its powers isuratly a conditional conferral, as the original
bearer of sovereignty, as well as the powers flgwherefrom, still remains the Czech Republic,
whose sovereignty is still founded upon Article &rgp 1 of the Constitution of the Czech
Republic. In the Constitutional Court’s view, thenditional nature of the delegation of these
powers is manifested on two planes: the formal thiedsubstantive plane. The first of these
planes concerns the power attributes of state sigvay itself, the second plane concerns the
substantive component of the exercise of state pdwether words, the delegation of a part of
the powers of national organs may persist onlyosw las these powers are exercised in a
manner that is compatible with the preservatiothef foundations of state sovereignty of the
Czech Republic, and in a manner which does noatidnethe very essence of the substantive



-7- CDL-JU(2006)024

law-based state. In such determination, it is tbhesttutional Court which is called upon to

protect constitutionalism (Article 83 of the Cohgion of the Czech Republic). The essential
attributes of a democratic state governed by tleeatulaw, according to Article 9 para. 2 of the

Constitution of the Czech Republic, these remayobe the reach of the Constituent Assembly
itself.

To conclude, the Constitutional Court spoke regaydhe the operation of Article 10a of the
Constitution as well as the basis upon which Comiydaw operates in the domestic legal
order. In this regard, it stated the following: &it applicability in national law and applicational
precedence of a regulation follows from Commuraty doctrine itself, as it has emerged from
the case-law of the ECJ. If membership in the BE@gbrwith it a certain limitation on the
powers of the national organs in favor of Communpityans, one of the manifestations of such
limitation must necessarily also be a restrictionMember States’ freedom to determine the
effect of Community law in their national legal erd. Article 10a of the Constitution of the
Czech Republic thus operates in both directiorferihs the normative basis for the transfer of
powers and is simultaneously that provision of @mech Constitution which opens up the
national legal order to the operation of Commuiaty, including rules relating to its effects
within the legal order of the Czech Republic. Then§litutional Court is of the view that — as
concerns the operation of Community law in theameati law — such approach must be adopted
as would not permanently fix doctrine as to thea# of Community law in the national legal
order. A different approach would, after all, notrespond to the fact that the very doctrine of
the effects that Community acts call forth in nadiblaw has gone through and is still
undergoing a dynamic development. This conceptisn lpest ensures that which was already
mentioned, that is, the conditionality of the tfen®f certain powers.

C) The Czech Constitutional Court and European Unia Law

The Constitutional Court’s judgment of 3 May 200BIl.(US 66/04) concerned the
implementation of the Framework Decision of the @olu(EU) No. 2002/584/JHA, known as
the “European Arrest Warrant”. As far as concerastrihe on the relation of Union law to
Czech constitutional law, the Constitutional Cdadk as its starting point the following thesis:
Just as with other state organs, the Czech Refubticession to the EU resulted, on the basis
of Article 10a of the Constitution, to a certainteax to the limition upon the Constitutional
Court’s jurisdiction. In view of the ECJ doctrin@ ohe supremacy of Community law, the
Constitutional Court can exercise its jurisdictionrelation to norms of EC law only under
certain circumstances. According to the ECJ, wiammunity law applies within its proper
sphere, it is supreme, so that it cannot be cattdst means of national law referential criteria,
even on the constitutional level. According to thaxtrine the Constitutional Court would have
no competence to decide on the constitutionalitfeofopean law norms, not even in the
situation which they are contained in Czech actusTis its competence to adjudge the
constitutionality of Czech norms restricted in sagne sense.

In the same judgment it continued as follows: ,#& 8 March 2006 judgment No. PI. US
50/2004, the Constitutional Court refused to recgithe ECJ doctrine to the extent that it
required absolute precedence of Community lawtalied that the delegation of a part of the
powers of national organs may persist only so lamghese powers are exercised in a manner
that is compatible with the preservation of thenfdations of state sovereignty of the Czech
Republic, and in a manner which does not thre&ienéry essence of the substantive law-based
state. Understandably, unless this extraordinaicpiaistance and highly unlikely situation were
to come about, the Constitutional Court, pursuarthe ECJ doctrine of supremacy, will not
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review individual norms of Community law for th@onsistency with the Czech constitutional
order. In this matter, however, the petitioner desethat the adoption of the European Arrest
Warrant resulted in just such a conflict with tiesential attributes of a democratic law-based
state. However, also in its judgment No. Pl US 80ite Constitutional Court adumbrated a
further limited exceptions to the position it hamlaompetence to review the constitutionality of
Czech legal enactments adopted to transpose oenmapit EC law. In situations where the
Member States are implementing European law nondgtee implementation leaves Member
States a certain margin of discretion as to thécehaf means to accomplish the aim laid down
in the European law norm, then the Member State regigw the resulting act in terms of
conformity with its own constitution. Thus, the Meen States are free in their choice of the
means, made available to them under Community flameccomplishing the given objective,
such that they may select means which are consiaiém their respective constitutions and
exclude those which are in conflict therewith. Asagollary to this doctrine, announced in Pl
US 50/04, where the delegation of authority leaiiesMember State no margin of discretion as
to the choice of means, that is, where the Czedtteent reflects a mandatory norm of
European law, in principle the doctrine of supreynat Community law does not permit the
Constitutional Court to review such Czech norm emms of its conformity with the
constitutional order of the Czech Republic, natyralith the exception as described above.
Although the provisions contested in the presesé @e of a mandatory nature, the situation
presented in this case is substantially differemifthe matter resolved in its judgment No. Pl
US 50/04, in that it involves not Community lawtime classic sense, that is under the First
Pillar, rather Union law under the Third Pillar, tine form of a framework agreement. The
Constitutional Court concurs with the petitioneasittthe Framework Agreement, which formed
the basis for the adoption of the contested nodmess not have direct effect. The purpose of a
framework decision is to approximate the MembeteStdegal and administrative enactments.
While framework decisions are binding on Membertedtaas concerns the objective which
should be accomplished, the choice of form and maeanleft to the national bodies. A
framework decision cannot be invoked against nhtoraegal persons unless it has been
implemented into national law. Thus, framework dieris must be implemented by means of a
domestic law enactment, which is the present casleat act whose provisions it is proposed
should be annulled. Despite the fact that the stedeprovisions were adopted for the purpose
of transposing a framework agreement, and, the énark agreement left no room for
discretion as to the choice of means, still it rhaythe case that the Constitutional Court may
review this enactment for its consistency with @zech constitutional order. Whether it may do
so depends on the the actual nature and statu®rofsnunder the Third Pillar, such as
Framework Decisions, in particular in relation tefber State legal orders.

The Constitutional Court acknowledged that the en@ntation of a framework agreement is
not enforceable by the ECJ, however, for such & dascountenanced political and
administrative pressure brought to bear on the Meritates by the European Commission. It
further drew attention to the fact that, in theecas Union law, the ECJ has not as yet clearly
given its view of the status of such norms in retato Member State legal orders. Nonetheless,
it espoused the ECJ decision in the case of ManmanB, in other words the principle of loyal
cooperation by the national courts towards the ECJ.

The Constitutional Court further observed that EE@Se-law is evolving. It stated that it even
considered the possibility to submit a matter ® BCJ; in the end, however, it ruled out this
step due to the fact that the Belgian Cour d’aag#rhad already taken the same step.

In my dissenting opinion, | expressed criticismtlué doctrine the Court adopted on European
Union law, as well as its standard of review fa tontested statutory provisions. In my view
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the Constitutional Court did not properly or thragbly deal with the objection that, in the Third
Pillar of the EU, a transfer, pursuant to Articlgalof the Czech Constitution, of a part of the
Czech organs’ powers to organs of the EU did notigaor could it have. Whereas the First
Pillar of the EU is constructed on an enumeratiotihe substantively defined powers of the EC
organs, if Article 10a of the Constitution is apgliin the case of the Third Pillar, that would
represent a “blank check” given to the EU organyaguely defined areas, or an entirely
“framework” definition — that is, in the criminagjanda connected with justice and police. Since
criminal law, by its very nature, is that field whimost intrudes upon the fundamental rights,
and above all into their very foundation, thatigpo the liberty of the individual, such a
“blanket” transfer of powers to the EU organs, parg to Article 10a of the Constitution, did
not comport with the essential attributes of a dematec law-based state (Article 9 para. 2 of the
Constitution of the Czech Republic). After all, aating to the Czech Constitutional Court’s
jurisprudence (Il US 31/97), both respect for ihdividual endowed with fundamental rights
and the state’s obligation to protect the fundaalenghts of individual persons constitute an
immanent component the essential attributes ofnaodmatic law-based state. It is a question,
which in my view must be answered in the negatwbether the Czech Republic is even
permitted to transfer to EU organs, pursuant tackrtlOa of the Constitution, some part of its
powers in the field of criminal law, with the cogsence that the Czech Republic would be
giving up constitutional control over this fieldyes assuming the reservation that the Czech
organs would reassume these powers, should thegrbbed out by the EU in conflict, above all
withe Article 9 para. 2 of the Czech Constitutitvly doubts about the possibility to transfer
even precisely defined powers in the field of cnatilaw stems from the fact that, as of yet, the
EU does not have its own constitution containincatlogue of fundamental rights springing
from commonly shared conceptions of the libertypefsons and of the possibilities to restrict
them. In my conception the constitution is the umitegitimizing instrument which restricts the
powers of the authorities of organized societytha given case the EU authorities, exercise in
this sensitive area, that is, in criminal law, eviemerely on the plane of norm creation. The
web of international agreements on which today’sogeian Union is constructed does not, in
my view, provide a sufficient guarantee of the @etibn of individual freedom in the literal
sense. | am thus convinced that, in the contexhefThird Pillar, the adopted framework
agreements are, by their nature, “intergovernmesgaéements”, with all the consequences
flowing therefrom. “By including into the Treaty dhe EU the provision that direct effect is
excluded, the Member States wished, in partictdtaprevent the ECJ’s doctrine on the direct
effect of directive from being extended to framekvdecisions as well” (decision of the German
Federal Constitutional Court of 18 July 2005, nBVR 2236/04).

The nature of framework decisions excludes the@issification as international treaties under
Article 10 of the Czech Constitution, alone duethe fact that they lack a constitutionally
foreseen process of internal ratification (the mtsseParliament); thus, the preventive control of
their constitutionality by the Constitutional Coistruled out. In my view, the implementation
of framework decisions is subject solely to thectires of Article 1 para. 2 of the Czech
Constitution, and is subject to full constitutiomalZiew only in the case of implementation of
the framework decision by act of the national lledise. | concur with the judgment to the
extent that the national implementation cannotridereed through ECJ proceedings, however,
in my view, the view expressed in the judgmenthe effect that implementation can be
enforced by the European Commission bringing palitand administrative pressure to bear on
the Member States is unacceptable, as | consigecdnflict with the attributes of a democratic
law-based state, in which politics must confineelftswithin the bounds prescribed in
constitutional principles.



CDL-JU(2006)024 -10 -

All this led me to the conviction that the doctriftemulated by the Constitutional Court in
relation to Community law cannot be applied intielato acts in the Third Pillar, or to national
enactments implementing framework decisions. Irh stases, the threshold for review cannot
be lowered all the way to the level of the esséattabutes of the democratice law-based state,
or the fundamental attributes of national sovetgigBn the contrary, in such cases the entire
constitutional order must be applied as a refakntriteria for the adjudication of
constitutionality of the implemented framework agan. Accordingly, | think it necessary to
observe that, when voting in the Council, the repméative of the Government should always be
mindful of the fact that their vote for the propdset, which will need to be transposed into the
Czech legal order, must pass muster from the peirgpeof the entire Czech constitutional
order.

In contrast to the field of civil law, however, minal law is that field of law in which are
manifested the values particular to each individdamber State of the EU and which is also
very sensitive since, after all, it is tied to thigusion of public power into the personal libeoty
individuals. The values which a society has gaittedugh its experience and which its
members share are prominently projected into thHimitlen and interpretation of particular
criminal offenses, as well as into the area of iraprocedural. Therefore, | cannot accept even
the premise, contained in the judgment, that acserfit level of value convergence exists among
EU Member States. Evidence to the contrary candomd, for example, in the Spanish
procedural institute of incommunicado detentiontiMit any attempt to judge it, it simply
cannot be seen as in harmony with the conceptibtiseequst resolution of issues arising from
the institute of habeas corpus, such as they amdvesl in the Czech Charter of Fundamental
Rights and Basic Freedoms. Moreover, in its judgn®nUS 36/01, the Constitutional Court
held that it is not permissible to decrease thedstal for the protection of human rights that has
been attained.



