* X
* *
*

* 5 *

COUNCIL  CONSEIL
OF EUROPE  DE L'EUROPE

Strasbourg, 20 September 2006 CDL-JU(2006)039
Engl. only

EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW
(VENICE COMMISSION)

in co-operation with
THE CONSTITUTIONAL COURT OF MOLDOVA

Conference on

“Constitutional aspects of sovereignty in the
State structure of multi-ethnic States”

Chisinau, Moldova
22-23 September 2006

The Question of Sovereignty in Multi-Track Diplomagy:
The Case of Transnistria

Speaking notes for the International Conference Sovereignty and State structure in
pluriethnic countries’, Kishinev, 22 — 23 September 2006

Bruno Coppieters
Vrije Universiteit Brussel

This document will not be distributed at the meeting. Please bring this copy.
Ce document ne sera pas distribué en réunion. Priere de vous munir de cet exemplaire.



CDL-JU(2006)039 -2-

My presentation deals with the question how difiergegotiation tracks are dealing
with a conflict on sovereignty and particularly kvthe conflict on the status of Transnistria.
It is not my intention to give an overview of theetature on multi-track diplomacy, but
rather to apply some of the ideas to be foundigliierature to the Moldovan-Transnistrian
conflict. But before that we can analyse the way haulti-track diplomacy operates in this
particular context, we have to define the main att@ristics of this conflict. It is (1) a
conflict on sovereignty, (2) a conflict on identagd (3) an international conflict.

The conflict on the status of Transnistria is aflictnron sovereignty, this means an
asymmetric conflict between a recognized soversigite and a ‘de facto’ state, where
Transnistria has the general qualifications fotestaod (permanent population, defined
territory, government and the capacity to entey netations with other states) but lacks the
‘de jure’ recognition as a sovereign state.

The conflict on the status of Transnistria is afloctron identity. It had originally an
ethnic dimension, as it was linked to the questibthe unification between Moldova and
Romania and the status of the Moldovan languagejrba later stage the question of
political values became more prominent (the questiof democracy, rule of law and
European integration). The question of the spemifatity of Transnistria is also central to
discussions on political status. Some claim thah3mistria has a specific identity as a state
and a nation, whereas others would only acknowldadgfat has a specific regional identity.

The conflict on the status of Transnistria is aernmational conflict, which means
among others that there is not an impartial thaddypmediating in the conflict. The various
OSCE members involved in the mediation efforts hge@political interests in the conflict
that are more closely linked to the position of ofidhe sides than to the position of the
other.

Sovereignty is the overarching term in this typgloas it is related to ‘security’,
justice’ and to ‘identity’> Sovereignty is a condition for the provision ofwéty to a
society and for the distribution of justice in th@mestic realm. Sovereignty has furthermore
to be based on a specific national identity, ansl thabe internationally recognized to be
fully realized. As a consequence of having the Mwéh-Transnistrian conflict defined in
the first place as a conflict on sovereignty, nasthat | have to say in the following about
the interaction between diplomatic tracks will rafiethis primary conflict characteristic.

Track-one and track-two diplomacy can be distirgeikas follows

! On the difficulties to negotiate over issues dritity, justice, security and dignity see HaroldiSders,
“Prenegotation and Circum-negotiation: Arenas loé fPeace Process”, in Chester Crocker et als (eds),
Managing Global Chaos, Us Institute of Peace PiM&shington DC, 1996, pp. 419-432 and the article
summary on this chapter by Tanya Glaser, on treriet orhttp://www.colorado.edu

2 On the following Susan Allen Nan, Track | Diplorgain The Conflict Resolution Information Source,
Version 1V, June 2003, on the Internet bitp://crinfo.beyondintractability.orgDiana Chigas, Track Il
(Citizen) Diplomacy, in The Conflict Resolution érmation Source, Version IV, August 2003, on the
Internet onhttp://crinfo.beyondintractability.org/
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Characteristics of Track 1:

1- It is conducted by official representatives {tmymal authorities)

2 — It consists of exchange of information on resipe positions in the negotiations

3 — The communications go directly to the decisi@king apparatus

4 — It is using means persuasively (argumentatiocpercively (sanctions for instance)
5 — It is output oriented

Characteristics of Track 2

1 — It is conducted by members of NGO’s or of it organisations without
representative status (this means that the paitsplo not have formal authority)

2 — The main aim is to explore new ideas and dpvedw strategies through dialogue
and problem solving approaches

3 — The communication does not go exclusively # dhcision making apparatus but
also to public opinion at large (cfr. the concef @public dialogue’)

4 — It can only be used persuasively (argumentasiod not coercively (no sanctions for

instance)

5 — It is process-oriented

| have been referring to two different tracks ae tiifferent ways to deal diplomatically
with a conflict. But it is also possible to diffet&ate between three, four or even more
tracks. The number of diplomatic tracks one caredifitiate depends on the specific
situation, but one has to be aware that each Kiddferentiation will have specific political
consequences for the analysis of diplomatic aisuit

Much of the literature on multi-track diplomacy teavith the third track, which
primarily involves NGO activities targeting the sy affected by the conflict. It is more
loosely connected to the first track than the sedeoack, but third track activities may be
useful for first track diplomacy, for instance metmaking of a needs assessment for post-
conflict rehabilitation. But more far reaching distions are made in literature, such as one
involving separate tracks for business people oreigious groups. In the case of the cross-
Strait conflict for instance, it is indispensabtestudy how business people in Mainland
China and Taiwan interact with each other and sessoiring their authorities. In the case of
Northern Ireland, it is inconceivable to analyse ¢lonflict without addressing the way how
the churches have been involved. Each of theskstriaas its own resources, values and
approaches. Multi-track diplomacy leads to synérgy.

In the case of the conflict on the status of Tméstsa, business people do not
constitute (yet) a separate track and religiousiggodo not play a distinct role. It may
therefore be sufficient to distinguish only betwéleree or — as | will do in the following —

% See John . Mc Donald, Multi-Track Diplomacy, Thenlict Resolution Information Source, Version IV,
September 2003, on the Internethtp://crinfo.beyondintractability.org/
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between two tracks in analyzing how the MoldovaarBnistrian conflict as a conflict on
sovereignty, on identity and as an internationaflai is dealt with diplomatically.

The interaction between first and second track odigicy in the Moldovan-
Transnistrian conflict as a conflict on sovereigray be described as follows:

1) - In the first track official representatives loéth parties are politically equal
within the OSCE mediated negotiations, but theyehawifferent legal status within the
OSCE, which leads to a certain hierarchy and ton#&brconstraints within official
negotiations. In the second track, to the contrdmy, participants from both sides will in
principle be considered as equal. But second tradiatives also depend from funding and
formal constraints, which constitute constraint thill determine the kind of activities and
the relationship between the parties.

2) It remains difficult to have open, informed andlepth discussions on the future
political status of Transnistria within the firsa¢k diplomatic channel (cfr. the lack of open
debates before the rejection of the Kozak-memomanthy the Moldovan authorities),
whereas such a discussion could in principle biereas the second track level.

3) First track discussions on political status ®an immediate results, whereas
second track activities will favor long term dial@gprocess, without necessarily having an
immediate output.

4) In the present stage of the conflict, the useoefcive means is dominant on the
first track. The use of these coercive means hhsodeconflict escalation and a mutually
hurting stalemate for Transnistria (diminishingtestaevenues as a result of border controls
for Transnistrian exports and registration of Trasisian companies in Kishinev) and
Moldova (Russia’s ban on Moldovan wine), withowwever, leading to more readiness for
the sides to compromise. On the second track, agk@imeans are used exclusively. This
may be fruitful in the search for better alternasivo coercive means on the first track.

5) First and second track efforts may conflict whHen instance proposals for a
peace settlement developed in the framework oktome are undermined on the second
track. Moldovan NGO’s have in the past been cring governmental federalization
proposals for instande.Peace and justice are often conflicting valuesdiplomatic
activities, where peace is then a more prominehtevan track 1 level, whereas justice
would rather be prominent on track 2. Track 2 pgréints may reject governmental peace
proposals or compromises as being basically unjust.

The interaction between first and second trackodipcy in the Moldovan-
Transnistrian conflict as an identity conflict da@ described as follows: Identity questions

* | am not dealing here with the question if thisticism is justified or not. Severe criticism oneth
Moldovan governmental proposals for a federalizatias previously expressed on track 1 % by Moldovan
constitutional experts, particularly concerning tiestion of the constitutionality of an agreemerth
‘secessionist’ forces.
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relate to basic needs and values and are theredosedered as more difficult to negotiate
than diverging interests. Some authors even cangidatity questions as non-negotiable.
The Moldovan position that a peace settlement wétstl necessitate a regime change in
Tiraspol would confirm such a thesis. On the firatk, the question of democratization of
the Transnistrian regime has indeed led to deadincthe negotiations. But differing
perceptions, distrust and fears can become theeth@han open dialogue on the second
track. The involvement of a greater number of acfaym each party also favors an open
and differentiated articulation of various perspes.

The interaction between first and second track odigicy in the Moldovan-
Transnistrian conflict as an international conflcan be described as follows: The
conflicting parties are unable to solve the conhftig their own means. But the external
actors involved in the first track mediation effoere themselves divided on questions of
interests and identity. Second track activitiesragstly organized in the European Union,
with an overwhelming Western participation. Thexr@d second track equivalent in Russia,
which makes it difficult to make fully use of muttack diplomacy to solve this conflict.



