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OPENING SESSION

Chaired by Prof. Antonio LA PERGOLA, President bé tEuropean Commission for
Democracy through Law

INTRODUCTORY STATEMENTS

- Prof. Antonio LA PERGOLA, President of the Fp@an Commission for Democracy
through Law

- Prof. Karol WOLFKE, Wroclaw University

The relationship between international and domedtwv: traditional problems and new
trends -by Antonio La Pergola, President of the Eyrean, Commission for Democracy

through Law

This seminar has been designed to help us bet@erstand an area of vital interest to the
Council of Europe and the Venice Commission. Lavedorce through which we can establish
and develop both democracy and peace. The dissolofi Communism throughout the ex-
Soviet empire has yielded a new season of demoaratistitution making. Parallel to this
flowering of constitutionalism, there is a growicgnfidence in international law, supranational
institutions and collective security. The needdemocracy through law goes hand in hand with
the need for peace through law. This is nothing.r@w our continent, constitutionalism has
often been matched with enlightened internationali$Ve may remember tisprit de
Geneve that flourished between the two World Wars. Tlaecéthe League of Nations was also
marked by the emergence of new and forward loakemgocratic constitutions. And it was then,
significantly, that for the first time in Europearstory constitutional courts were established. In
those days a constitutional court was a noveltyvetk with mixed feelings by jurists and
politicians. Some of them thought it was too aunlzsia break with the time-honoured doctrine
of parliamentary sovereignty.

TheEsprit de Geneve was unfortunately short lived. It was not untileafthe end of World
War Il and the fall of Nazi-Fascism that Europe Idoaxperience a revival of international
legality and democratic constitution making. Denaagr, which first spread across Western
Europe, is now taking roots throughout the entioatment. The Council of Europe is the
institution that best reflects this expansion @ #alues of freedom and the rule of law. It is the
depository of the common values of European natibmepresents the unbroken space of the
political civilization in which we live.

A new spirit is radiating from Strasbourg, our Comssion draws its inspiration from this
Esprit de Strasbourg which, | believe, shall prove a stronger and mergluring cohesive
force than the weak and transidfdprit de Geneve. Yet we should not neglect the continuity
between novel perspectives and past experienceiast precisely the first generation of




democratic constitutions between the two World Waas broke fresh ground in the field we
are exploring here. The rigid constitutions of thgghoch made explicit provision for the
recognition of customary international law as ategral part of domestic law. This was true of
the fundamental charters of Weimar, Austria, Czsldvakia and the second Spanish Republic.
The Spanish Constitution even made referenced¢mitional bodies like the League of Nations
and the International Labour Organization. All dfese basic charters included provisions
concerning the exercise of the treaty making poBeme of them also addressed the internal
effects of international agreements.

The issues we are discussing today had thus beepated during the interwar period, and
the democratic constitutions of that era still ntain their instructive value. The present day
constitution maker must be prepared to face not th@ new issues arising in our field, but also
the hard core of traditional problems which thosenstitutions attempted to solve. These
traditional problems are in substance two : whetheernational law should be incorporated
into domestic law by constitutional fiat and secomndhether or not international law, once
incorporated into domestic law, should prevail ougonsistent national legislation. The new
and salient issue that we must confront concerasctnstitutional implications of the State's
membership in a supranational community.

Let me start with a look at the traditional issuekting to incorporation and the internal effect
of provisions of international law. A proper undersding of such matters has often been
clouded by the ever-raging dispute between monmshdaalism. It has been frequently argued
that if the constitution maker espouses the mamest, he must establish both the immediate
incorporation of international law into domesticwaand its unqualified supremacy over
national legislation. If, instead, he adopts theldi interpretation, he must, so the argument
runs, conversely exclude automatic incorporatiod #re prevalence of international laws over
internal laws. Yet neither monism nor dualism offiey readymade formula to the constitutional
maker, whatever his theoretical standpoint. Thé dathe matter is that whether one is a monist
or a dualist, international law cannot operate usithe State, much less prevail over
inconsistent national legislation, unless it ismovided for by the national constitution or some
other basic rule of domestic law. The question hetiver to lay down these principles or not.
And a dualist, no less than a monist, can reptheaffirmative. From a dualist angle of vision
it is internal law, of its own free will, that caallow for the immediate application and
supremacy of international law in the domestic sph&ven when it so provides, however,
internal law will remain separate from, independesft and in no way subordinate to
international law.

Let us, then, cast aside the preoccupations ofl Ipgéosophy and approach the traditional

problems from a technical point of view. The fissue is whether a constitutional norm should
be adopted whereby international customary law @edties will apply in the domestic sphere
without the need for internal implementing legislat The democratic constitutions of the
interwar period solved this problem by declaringttitustomary international law was to be
regarded as an integral part of domestic law. Téggne principle has been laid down in a
number, but by no means in all, subsequent denmoccamnstitutions with reference to

international treaties. This was a fundamental paemestablish. The legal order of the State
was no longer conceived as a barrier to incorparatilt was recognized that international law
could apply immediately to individuals and couldeoéorced by national courts.

Incorporation must be correctly understood, howefAst of all, it concerns such international
rules, whether customary or conventional, as canapplied immediately within the State.



Where incorporation refers to customary internaéibfaw, it may be further qualified. The
point is that customary rules, unlike treaties, dam received into the internal legal system
regardless of whether the State has participateth@r making. Customary international law
forms in this sense an "objective” body of ruledess we espouse the debatable and commonly
disregarded theory that it rests on the "tacit" agment of States. Yet, a number of constitutions
qualify incorporation of customary internationalwaby stating that it applies exclusively to
"generally recognised norms".

Now what does this reference to "generally recaghisorms" actually mean? Opinions on this
issue surely differ. One point of view worth reioglis that customary rules become generally
recognised when two requirements are met: they fimastheir place in treaties endorsed by a
majority of States or by an otherwise significantier of participants; and the State whose
constitution incorporates these customary rules tnhes a party to the treaty which has

recognised them as being of general applicationthi§ interpretation is accepted, the

incorporation of customary international law is legsupon a contractual relationship which

involves the consent of the State concerned.

Let us now shift our attention to the other tramhial problem. How does international law rank
within the legal system of the State? A short anssvéhat quite a few modern constitutions
enshrine the supremacy either of international law of treaties over domestic law and
sometimes of both. One caveat is in order, thoGglnstitutional provisions will vary according
to whether customary international law or treat® under consideration. Even where the
supremacy of international law is established imngple, as often as not it is a qualified
supremacy. In some legal systems, where interratmmstomary law or treaties prevail over
national laws, they cannot contradict any constitoél rule. In other systems, the supremacy
principle is qualified by the requirement that mmational law must conform only to the basic
principles of the constitution. Whatever the systim final word would seem to belong to the
judicial body responsible for interpreting the ctingion and settling conflicts between the
fundamental charter and norms of lower standingatTis why it is important that judges
interpret national law on the presumption thatanéorms to international law. They generally
do, and thus conflicts arise only when the prowsiof domestic and international law cannot
be reasonably reconciled by way of interpretation.

Our distinguished rapporteurs will no doubt set tilese matters in their proper perspective.
Allow me, if you will, one brief comment on thdidta case. Under the Italian Constitution,
generally recognised rules of international law @meorporated automatically into the internal
legal system and prevail over inconsistent natideglslation. The Constitutional Court has,
however, established that no norm of customaryrnatenal law can violate the basic
principles of the Constitution, and has reserveelftsole authority to determine what these
basic principles are. Treaties, for their part, amet incorporated automatically and rank as a
rule on an equal footing with ordinary laws. Yeerd are exceptions to this latter principle.
There are certain treaties which the Constituti@as lexpressly endowed with a special force so
that they cannot be contradicted by ordinary lahe tLateran Pacts and their subsequent
amendments which govern the relationship betweerstate and the Catholic Church (Article
7); treaties that regulate the legal status of fgners (Article 10, Clause Il); and treaties by
which Italy agrees, on conditions of equality wother states, to such limitations on sovereignty
as may arise from its participation in internatidraganisations that ensure peace and justice
between nations (Article 11). Aside from these satbere may be treaties to which ltaly is a
party which amend customary international law tlgahotjus cogens butjus dispositivum.
Here the issue arises whether treaties that cangge from customary international law must,




according to the constitution, be treated as cusignmternational law itself. If such a view is
accepted this is another class of treaties whicktrba held to prevail over ordinary legislation.

So much for the traditional issues. The new outht@gnphenomenon, as | have said, is that
raised by the emergence and growth of supranati@mesmhmunities of various types. Such
communities have been and will always be estaldilyemultilateral treaties. And there is no
denying that any treaty establishing a supranatioogganisation can be described as a
"contract” that gives rise to relations which acepuithe character of "status". Contract and
status merge in the membership which the Stateirasgin the organisation, and national
sovereignty is limited as a result. This inroad swvereignty can be more or less extensive
according to the powers and fields of action assthmo the community of which the State
becomes a member. We need not scan the entirefiglttrnational organisations. Suffice it to
say that the broad areas in which communities Hmeen formed concern collective security -
whether worldwide in scope, like the United Natjamsregional, like NATO, and economic or,
on a more limited scale, cultural and even politictéegration.

How can this whole range of phenomena be takenantmunt by the constitution maker?
Certain charters answer the question by bringingranational organisations within the
purview of the discipline laid down for the conaturs ratification and internal operation of all
treaties to which the state is a party. In thatesahere is no specific rule in the constitution
which covers treaties that establish supranatia@@hmunities. This lack of specificity may not
be unjustified when the constitution enshrines asgemeral principle the immediate
incorporation and supremacy of all treaties ovetio@al laws. However, such a provision is
not always found in present day constitutions. W\ eate, there are a variety of issues that
derive from membership in a supranational organsatand to address them properly, the
constitution should properly provide for such mersbp. They must be addressed by an
appropriate constitutional discipline.

At the very least, the constitution must authoasg delegation of sovereign rights to the
community which the State joins as a member. donditmay have to be foreseen in the
constitutional text to define the scope of suckghglon:

- a qualified rather than a simple majority isgaably better suited to the parliamentary
approval of treaties that establish supranationainenunities;

- the question of ensuring that such a treaty digplay all of its possible effects in the
internal legal system must also be addressed ;

- the national government must be endowed wltltha powers needed to fulfil the
obligations deriving from membership in the suptaral community;

- lastly, the principles of immediate incorpaoat and supremacy must be clearly
understood to cover not only the treaty as suchalybinding decisions adopted by the
bodies established in pursuance of the treaty.

As we can see, there is more than one constitutiom to untie. And it is not only a question of
writing appropriate norms into the basic text. Citagional practice and the interpretation of
the fundamental charter by national courts may @agecisive role in settling at least some of
the issues | have raised. Let me draw your attentiothe important test case of European
integration. The European Community envisaged byMhastricht Treaty will differ from the



sectorial communities we have known thus far, aprdimises to develop into monetary,
economic and political union. This new form of Eagan Community will, in turn, be only one
piece in the institutional jigsaw puzzle taking gh@n the continent. The community itself may
sooner or later expand to include Central and Eawsteuropean countries, in addition to the
nations of the European Free Trade Area that haveady applied for membership. The
European Economic Space agreed to by the Europeann@inity and EFTA has already
contributed to expanding economic freedom.

The Conference on Security and Cooperation in Eurs@nother important part of the overall
institutional picture in Europe, while the Counofl Europe serves as a connecting framework
for all our governments and peoples.

In varying forms and degrees, we are witnessingwanarching process of integration which an
open-minded constitution maker must take into amicowithout losing sight of the broad

picture, let us focus on the European Communitythees most advanced example of a
supranational type of system. How was its estatigstt legitimised by the constitutions of the
member countries? A grant of authority was needdatring the community into existence and
was put in place in each of the national basic vt

The relationship between community law and natidaal has been shaped by the judicial
craftsmanship of the Court of Justice in unisorhwmational judges. The rulings of the Court
and of the national judicial bodies have establistibe twin doctrines of direct effect and
supremacy of Community law over incompatible natitegislation. In fact, the Treaty of Rome
has been read as if it contained a supremacy clatitiee kind we find in a federal constitution
like that of the United States. Nevertheless, thefgean Community we have known thus far is
not a federal one. Not even the union envisagethédMaastricht Treaty could be termed as
federal in the strict and proper sense of the waak the perspective may well change when the
union finally materialises.

The spadework of judicial interpretation has patee way for a further stage of integration.
Our union can arise as a new type of confederatiased both on a league of states and a
common citizenship. The supremacy principle of aomitsnlaw worked out by the courts will
be one of its cornerstones. Let us not forget thet principle was developed through the
interpretative powers of the Community Court. We @& existence to the far reaching idea
written into the Treaty of Rome that the Courtjrgitin Luxembourg, may be petitioned by any
national judge who seeks a binding pronouncementheninterpretation of the Treaty or
Community law. But its power of interpretation, coupled with thiBer remedies that member
states and their citizens can seek to redress allegolations of the basic Treaty and all
Community law are such, on balance, that integratMorks as if it had been conceived along
federal lines by the founding fathers of the Comityiully point is buttressed by the case-law of
the constitutional courts which have sooner orrai®me round to the point of view advanced
by the European Court of Justice. According to phdicial body, the Treaty of Rome implies
that all national judges must apply Community lawthe face of incompatible national
legislation. Community law is thus viewed aswétre the supreme law of the land. In the words
of the U.S. Constitution we may say that "... tldges in every state shall be bound thereby,
anything in the constitution or laws of any Statéhie contrary notwithstanding".

1 The Community Court is not vested with the power to strike down national rules that run counter to
community law.



The constitutional courts have thus divested theeseof the power to determine whether
national laws are inconsistent with Community odigns. Diffuse rather than centralised
judicial review is now the generally accepted rililat guarantees the observance of the Treaty
of Rome and the law derived from it. National cibusdnal courts such as those of Germany
and ltaly have reserved themselves alone the ptavsolve fundamental conflicts which can
arise if Community law violates basic individuagiits. A converse yet equally strong claim
continues to be made by the Italian ConstitutioBalurt. This court has reserved itself the
power to rule upon the validity of national lawsigrhare challenged on the grounds that, if
they were left in force, they would frustrate tihservance of the basic principles of the Treaty
of Rome. What is at stake here is nothing less ttiicontinued membership of the State in the
Community. These reservations are far from beimignificant. They highlight the fact that
national sovereignty has not been entirely erodgdtiie European Community, and the
constitutional court acts as its ultimate guardian.

It is equally true, however, that these reservatianll apply only in highly improbable cases.
Integration will normally be governed in the manidefined by the European Court of Justice.
The system hinges on the central role of this cagirhterpreter of the Treaty of Rome. Once the
Court has spoken, its interpretation is bindingrational judges. And this explains how, after
the Court enunciated the principle of direct apgation and supremacy of community law, that
principle was received by all member countries: @amity law is now applied automatically,
as the Court in Luxembourg intended it should bthout the national constitutional courts or
legislatures having to remove incompatible doméas.

The observance of Community Law has thus beenségdrto an efficient system of guarantees.
Let me take this latter point further. Can we rejauch a system as a possible model for the
relationship between national law and internatiofsad in general? Once more, we should bear
in mind that integration in the European Commutiais led to the establishment of a central
court whose power of interpretation is the basistfi@ wholemise en oeuvre of the judicial
guarantees that ensure the observance of the TrehtiRome. It is only the European
Community that has such a central court. No coutside or above the nation-state has been
empowered to interpret international law in the saflashion as the Community Court interprets
Community law.

It is significant, nevertheless, that in at leaseaase the interpretation of international law
should have been entrusted to a constitutional tcouram alluding to the German
Bundesverfassungsgericht. Article 100, Clause 2 of the Basic Law of Germaegds as
follows: "If, in the course of litigation, doubtsise as to whether a rule of public international
law is an integral part of federal law and whetlseich a rule directly creates rights and duties
for the individual (Article 25), the court shall @lin a decision from the Federal Constitutional
Court". The competence of the Constitutional Caaithus confined to issuing a declaratory
judgement. Should doubts arise in the course wmfatibn, national judges must obtain a
decision from the Constitutional Court concernihg tnterpretation of the international rule to
be applied. This is a rational solution and is hea the same principles which operate in the
European Community.

The question | would like to raise is whether thisnopoly of interpretation, which in the case
of Germany is left with the Constitutional Courbutd be assigned to an international judicial
body - one which national judges would be ablev@neobliged to petition for a declaratory
judgement. |1 do not know when political conditiomi be ripe to establish such a judicial



mechanism by treaty. To take this bold step forywaation-states would have to be convinced
that it is in their common interest to lay downraform procedure to ensure the observance of
international law. The price to pay would againdeinroad upon national sovereignty, in this
case a limitation on judicial power. The princigke that domestic judges must bow to the
interpretative rulings of an international courthi§ type of international jurisdiction, should it
be established, would crown a long line of effomsde to secure the observance of
international law. It would be the linchpin of amgudicial community among states.

A new judicial community does not mean a politctcahmunity, to be sure: you need not have a
highly developed supranational structure like tbatthe European Community to sustain the
kind of international jurisdiction of which | amegking. You do need , however, an integrated
circle of states that share the same attitude w$sahe importance of the judiciary, the rule of
law and the strength that these principles can kenthe enforcement of the law of nations.

This may be a lofty goal and a difficult one toiagh, but it is not a castle in the air. What | am
countenancing is an evolution in what is already emtablished pattern in the relationship
between international and domestic law. We caniseetrospect that there have been two
stages in the refinement of legal technique. Fpstyision was made for incorporation and for
the supremacy of international law. Emphasis wad ta guaranteeing the observance of
international law by removing all conflicting intal legislation. Immediacy of effect was
equally essential as international law should operdirectly whenever possible. The most
effective guarantee was afforded by empoweringtitotisnal courts to declare null and void
national laws passed in violation of internatiodligations.

The second stage was brought about by the emerg#nsepranational communities. This
phenomenon spurred the creation of a novel typpiafantee based on the random review of
national enactments contrary to international lawhyhowever, a central court acting as the
authoritative interpreter of the international nosnthat the other judicial bodies must apply.
This shift in emphasis is due, | think, to the paoant importance now attached to the idea that
international law generates fully justiciable indiual rights. What matters is that the meaning
of the international rule be clearly fixed by artlzaritative judge.

We are moving from guarantees underpinning the rgbsee of international norms to
guarantees securing the respect of individual sghéenerated by these norms. The time has
come for the internationalisation and universalisat of human rights. The principles of
constitutionalism are spreading. We are witnessihgycreation of new and widening circles of
citizenship. As lawyers we must consider oursdbwisnate. All of us, imbued with ti&prit

de Strasbourg, have a creative role to play in developing thgalesafeguards to ensure that
the rights of man are fully protected both by ttagesand within the international community.




Intervention of Prof. Wolfke, University of Wroclaw

Professor Wolfke from the University of Wroclawaweled the participants and guests in the
name of the University of Wroclaw and the Poznamaiu Rights Centre. He thanked the
European Commission for Democracy through Law ferinitiative to organise a series of
seminars in the countries of Central and Easterrofpe and, more particularly, for the decision
to organise this seminar here in Poland.

The subject of the seminar was proposed by theelsity of Wroclaw. It was one of the key
issues if one wanted to ensure that European law@ternational law in general could occupy
their proper place and be effective. At the gldbakl this problem had not been satisfactorily
solved. The differences between countries wergysiwo big. The possibilities of success were
much better in Europe, a continent on the way towamntegration. This not only responded to
an urgent need but was also facilitated by a comBEumopean heritage.

Interesting reports by outstanding experts wouldplesented to the seminar and he was sure
that lively discussions would follow. The semimauld also be an occasion to establish
personal contacts. He was convinced that the semiould contribute towards clarifying
many important questions in this field and it wotlldreby become an important achievement
within the framework of the European Commission Democracy through Law's UniDem
programme.






FIRST WORKING SESSION

Chaired by Prof. Antonio LA PERGOLA, President bé tEuropean Commission for
Democracy through Law

THE IMPLEMENTATION OF INTERNATIONAL HUMAN RIGHTS
AGREEMENTS

a. The implementation of international human rigatgeements within a domestic legal
system
Report by Prof Carl Aage NORGAARD

b. The implementation of international human tsghigreements in Poland
Report by Prof. Zdzislaw KEDZIA

C. Summary of the discussion



a.The Implementation of International Human RightdAgreements within a Domestic
Legal System - Report by Prof. Carl Aage NORGAARyhus University, President of
the European Commission of Human Rights

The implementation of international law within thegtional legal systems is one of the classical
problems of international law, normally discussedier the heading of monism and dualism.

In the present paper the general theories will het discussed and the question of the
implementation of international human rights agreets will be limited to the implementation
of the European Convention of Human Rights witleimeistic legal systems in Europe.

The point of departure for the discussion of thiabopem will be the often expressed fundamental
idea that human rights must be and are best secumdtie national level. International control,
as carried out for example by the European Comomsand Court of Human Rights, is and
should only be subsidiary.

Against this background the aim of implementatibthe European Convention into national
law, therefore, is to ensure that national law s donformity with the Convention so that
national organs and courts can apply its rules eotly at the national level.

The Convention itself refers to domestic law iresgvplaces. For example, Article 1 of the
Convention provides that the High Contracting Resti'shall secure to everyone within their
jurisdiction the rights and freedom" defined in tBenvention. In the Ireland v. United Kingdom
judgment of 18 January 197he Court observed the following:

"By substituting the words “shall secure' for Wiards "undertake to secure' in the text of
Article 1, the drafters of the Convention intendednake it clear that the rights and
freedoms set out in Section | would be directlysatto anyone within the jurisdiction
of the Contracting States (document H (61) 4, pg, 803, 733 and 927). That intention
finds a particularly faithful reflection in thosastances where the Convention has been
incorporated into the domestic law ..."

Although the Court here refers to incorporationaasespecially faithful way of giving effect to
the Convention on the national level, no rule addes directly the question as to the way in
which the Convention shall be implemented in natidaw. The question is whether the
implementation system required by the Conventionatiels incorporation of its substantive
provisions into the domestic law, or whether aeysin which the Convention as such does not
become part of the domestic law is also permifiéis problem has primarily been examined in
the light of Article 13 of the Convention which yides:

"Everyone whose rights and freedoms as set farthis Convention are violated shall
have an effective remedy before a national autherdtwithstanding that the violation
has been committed by persons acting in an oftieiphcity."

2 Series A No. 25. p. 91 para 239.



Interpreting this article the court has clearly &slished that the text of the Convention does not
impose any obligation on the States to incorpothte Convention into their domestic law. In
the_Swedish Engine Drivers' Union cagiee Court stated

".... neither Article 13 nor the Convention in gesl lays down for the Contracting
States any given manner for ensuring within theiternal law the effective
implementation of any of the provisions of the @otion."

This principle has been confirmed by the Court muanber of subsequent cases. For example,
in the James and Othejgdgmerit and in the Lithgow and Othejsdgment it was stated:

"Although there is thus no obligation to incorpterahe Convention into domestic law,
by virtue of Article 1 of the Convention, the sahse of the rights and freedoms set
forth must be secured under the domestic legal roidesome form or another to
everyone within the jurisdiction of the ContractiStates ... Article 13 guarantees the
availability within the national legal order of aeffective remedy to enforce the
Convention rights and freedoms in whatever forny thay happen to be secured.”

The same principle has also been stated with retgatide implementation of other provisions of
the Convention. Thus in the case of the Nationabtyof Belgian Polickthe Court held in its
judgment that freedom of association under Artidepara. 1 must be interpreted as requiring
“that under national law trade unions should be lded, in conditions not at variance with
Article 11, to strive for the protection of theiembers' interests". The specific right claimed in
this case, the right of trade unions to be conduligthe State, was found to be outside the scope
of Article 11 because not all Contracting Statesctirporate it in their national law and
practice” and because Article 11 para. 1 "leavesheState a free choice of means to be used to
this end".

The states which have ratified the Convention haysemented it in national law in different
ways. The large majority - 18 states - have incafed the Convention into national law,
whereas 5, namely Norway, Sweden, Iceland, theetlriingdom, and Ireland have not
incorporated it, and | understand that Poland has yet formally incorporated the Convention.

Incorporation normally is effected by a nationahtste or similar legislative measure. The
hierarchical level on which the Convention is plhabffers. In two countries, namely Austria
and the Netherlands, the Convention is at the darnet as the constitution. In the remaining
states the Convention ranks either higher than mbriegislation, but lower than the
Constitution, or at the same level as other legista

As has been mentioned, incorporation is the matsifidway of implementing the Convention
within domestic law. However, the mere act of ipooation does not in itself in practice solve
the problem of full implementation. It will nevestbss be necessary for a State, before ratifying

3 Decision of 6 February 1976. Series A No. 20. p. 18 para 50.
4 Decision of 21 February 1986. Series A No. 98, p. 47, para 84.
5 Decision of 8 July 1986. Series A No. 102. p. 74 para 205.

6 Decision of 27 October 1975. Series A No. 19. p. 18. para 38.



the Convention, to carefully scrutinise its natiblaavs which are or may be in conflict with the
Convention and similarly, after ratification, to ®ure that national legislation is kept in
conformity with the developing case law from thew@mtion organs.

It could theoretically be argued that such formdlanges of national law would not be
necessary, because from the moment the Convestinocorporated, it will take precedence, at
least over older national law. Therefore each adstiative organ and each court, in any case
when applying national law, would have to take @mvention into consideration. In practice,
however, it is not conceivable that this would bemsgible and even states which have
incorporated the Convention have therefore madedhaired changes in national legislation.
In principle, however, the fact remains that ifioaal legislation is not in conformity with the
Convention, the Convention must be applied - awdskh in practice especially will be for the
higher courts to secure.

The states which have not incorporated the Conmentito national law are in fact all states
which follow the dualist approach to the questiérhe relation between international law and
municipal law.

The pattern followed in these states regarding ithplementation of the Convention into
national law may be illustrated by the situatiorDienmark. Denmark signed the Convention in
1950 and ratified it in 1953. The Convention wasyéver, not incorporated into Danish law
until 1992. Before such incorporation, the existisguation was analysed by an expert
committee appointed by the Government. In its tefh@ committee described how Denmark
had tried to comply with the rules of the ConvemtiBrior to ratification, the Government
reviewed the compatibility of Danish law with th@sions of the Convention. This revision
showed that in the Government's view Danish law gassistent with the provisions of the
Convention, although a few rules of the StatuteSwmgial Assistance were amended. This
amendment abolished the possibility of detainingeason who failed either to support his
family or to pay alimony or maintenance, a provisighich was considered to be in conflict
with Article 5 of the Convention.

After 1953 the practical problem has mainly beernsure that new Danish legislation is in
conformity with the rules of the Convention. Thestool is normally undertaken by a special
department in the Ministry of Justice which chettiet proposed legislation is in conformity
with the Danish Constitution and with internatiomadaty obligations.

If bigger or more important changes in legislatiare contemplated, the Government often sets
up a special committee of experts to investigatewthole problem and to make proposals for
new legislation. In such committees, it is standarocedure that the proposed legislation is
compared with the Convention, and an attempt isemiadbring the new legislation into
conformity with the rules of the Convention. Thporés of such committees are normally
published, and numerous examples can be foundsoftishion and careful consideration of
guestions in order to avoid any conflict between fegislation and the Convention.

Apart from general attempts to keep Danish lawanfarmity with the Convention, a special
problem arises if Danish law is found to be inceteit with the interpretation of the
Convention by the Court of Human Rights. This arie, firstly, in respect of judgments by
which Denmark itself has been found to be in vimhabf the Convention, and, secondly, in
respect of judgments by which other countries Hmen so found to be in violation. In both



cases there are examples of changes of legislationder to bring it into conformity with the
interpretation given by the Court to the rulesha Convention.

Although the Convention for nearly 40 years waspaot of Danish law and therefore could not
be directly applied by the courts, the courts cand should attempt to avoid possible conflicts
in concrete cases by applying the rules of intagiren and rules of presumption. The courts
would normally attempt to interpret the nationalles in such a way as to bring them in
conformity with the treaty obligations. Under thaer of presumption, the courts may go further
than would normally be possible by applying usu#és of interpretation in order to avoid a
conflict between national law and treaty obligasoiThis rule, of course, is based on the idea
that Danish law is generally presumed to be in confty with already existing international
obligations. It is, however, evident that the rathague rules of interpretation and presumption
cannot secure conformity between national law aternational obligations in the same way as
would be the situation if the international treatpligation was formally incorporated into
national law.

This was especially so because for many years Daaisrts had been very reluctant to apply
the Convention. An examination of the role of tbev@ntion in Danish law in fact shows that it
was for many years difficult to substantiate thii@af the Convention in court proceedings as
a source of law. This difficulty is attributable sparse case material and very brief ratio
decidendiin the decisions. It even gave rise to doubtshm ¢ase law as to whether the
Convention could be invoked at all before courtawt

In 1989, however, a remarkable change took placktha legal position on this point has now
been clarified by three Supreme court decisionsngdtom the end of 1989, which establish
that Danish courts of law and other authorities ameder an obligation to base their
interpretation of Danish law, to the widest possikbktent, upon the European Convention of
Human Rights and such practice as is incidentaiktioe

In spite of this change in the situation the expmmnmittee nevertheless proposed that the
Convention should be incorporated into Danish lawg Parliament adopted a statute to this
effect with the result that the Convention was n@adeof municipal law from 1 July 1992.

Against this background it seems relevant to aslgtmeral question: What are the advantages
and disadvantages of incorporation?

One main argument in favour of incorporation istttize incorporation of the Convention will
clarify the legal position, and that even a statstdely designed to codify a practice already
established by the courts will offer a decisiveadage by providing an explicit basis for the
application of the Convention. The status enjoyethe Convention in the legal system will be
evident, and against a background of a more thandugpwledge of the Convention it will also
be possible to generate a higher degree of awaseaethe Convention principles. Therefore,
incorporation of the Convention might lead to arpioved legal protection of the individual
citizen.

There are, however, also problems associated witlorporation of the Convention, and |
would like to mention three of the most importarés

1. The question of finding a proper balance betwé®e legislature and the
judiciary.



2. The division of competence between national iatetnational supervisory
bodies, and

3. Technical disadvantages.

Re 1 Irrespective of whether incorporation has takdsicp or not, the legislature will have to
follow the developing case law from the Conventiogans. It is very important that the
legislature continuously adapts national rulesa#Ito the Convention on a case by case basis
regardless of any possible incorporation. Incorgiama should not be a pretext for passivity in
the legislative branch with the result that the maasponsibility for the practical observance of
the Convention will be conferred on the judicidncorporation would, however provide a safe
legal foundation for the supervisory functionstod tourts which should be the kind of safety-
net to ensure the correct execution of the Conwenti

The European Convention on Human Rights contamsnaber of vague standards which leave
it to the individual Member State to exercise astderable amount of discretion and the

choices involved in such a political discretion sliobe made by the legislature and not by the
courts, even in the case where the Conventiorcagporated.

Let me, as an example of the interplay and baldrste/een the legislature and the judiciary,
mention a case decide by the Danish Supreme Couiiecember 1989. In this case, the
Supreme Court considered whether it was contrarrtale 6 of the Convention (impartiality
of courts) that a judge who had tried and conviaguerson charged with drug trafficking had
in fact prior to this tried and convicted severdher persons charged with purchasing drugs
from that person.

The Supreme Court found that in the light of thdgjuent of the European Court of Human
rights in the Hauschild€as€ it was doubtful whether the normal Danish practideereby the
same judge for practical reasons sentences allpgmsons charged in the same case was in
accordance with Article 6.

Considering the far-reaching consequences for tigarasation of the courts in Denmark that
such an interpretation of Article 6 would entaii, particular courts with only one judge, the
Supreme Court found, however, that the questionldhie dealt with by the legislature and not
by the Supreme Court. The Supreme Court consegueit that the principle of impartiality
had not been violated in the concrete case.

It seems correct that, in countries where the Conoe has been incorporated, courts should
also take this cautious attitude towards an indejeen interpretation of the Convention, notably
in cases when such an interpretation might haveenfiar-reaching consequences for existing
law. The adoption of a similarly cautious attitug the courts would mean that the balance
between the legislature and the judiciary is netutbed by incorporation.

Re 2 It has been argued that some of the decisionssséated by the application of the
Convention can be made only by the control orgamteuthe Convention. This is, for instance,
relevant in connection with Articles 8-11 of the n@ention which provide that national

7 Decision of 26 September 1988. Series A No. 154.



provisions which place restrictions on the exer@ésuch rights are only compatible with the
Convention if necessary in a democratic society.

It has been argued that in circumstances whereQbevention is incorporated and national
courts are called upon to decide whether a concrestriction is necessary in a democratic
society or not and where no practice from Strasgolas yet been established, uncertainty
would inevitably result . Such uncertainty couldd®trimental to the individual applicant in
cases where the national courts have found no tiwoleof the Convention and where the
complainant therefore decides not to bring the aratb Strasbourg on the possibly wrong
assumption that the matter has now been finalljesieby the national courts or at least settled
in a manner which will not strengthen the complatisaposition in Strasbourg.

On the other hand, it has been argued that the rpovent or State body is open to the risk that
a national court of law will find a conflict witihé Convention even if its finding is not based on
the practice of the control organs under the Cotiean The state will not be entitled to
challenge such a decision before the control orgarger the Convention but will have to abide
by the decision of the national court.

| do not find that any major importance should ft@ehed to these objections.

As far as the latter objection is concerned theagion would be most unlikely to occur on any
major scale. And where a governmental organisatsoimcapable of convincing the domestic
court of the correctness of an interpretation, theill normally be no reason to assume that the
State will be more successful in a case beforedgh#&ol organs of the Convention.

As far as the first objection is concerned, whereitizen accepts a theoretically wrong
interpretation of the Convention, it will in anyest be up to the individual citizen to decide
whether he or she wishes to bring a matter of huriginis before the Convention organs. It is
not the duty of the state in question to make thakall cases where there might be a human
rights' issue are brought before the organs untlerConvention irrespective of the interests of
the person in question. Furthermore, it will bafigedbe an advantage for citizens, who are
under a duty to exhaust local remedies, to be adféhe possibility of hearing the national
court's interpretation of the human rights' aspafcthe case.

Re 3 It has been argued that a statute of incorporatiall take the form of a supplementary
act in relation to other legislation and therefol®e systematically alien. Under normal
circumstances, provisions on imprisonment will deked for in the Administration of Justice
Act and provisions on the minimum age for marriagéisbe looked for in the Contracting and
Dissolution of Marriage Act, but both issues aregmed by the Convention and the Protocols
to the Convention and a statute of incorporatiofi apply as a supplement to the existing
statutes, which will not thereby be formally amehde

There may be some force in the argument that timsttutes a departure from the generally
accepted principles governing the drafting of ledisn. However, no major importance should
be attached to such departure, in part because aini inevitable consequence of the first years
following incorporation. Later, however, the relewvadegislation should be adapted to the
obligations imposed by the Convention, as integatelby the control organs. A statute of
incorporation is designed to clarify that the redet national provisions are based upon
international law, and to establish the bindingurat of the provisions so incorporated.



Finally, it has been argued that incorporation wdive rise to a very high demand for
information and education pertaining to the Coniamt This, of course, is true and it may at
least for a certain period create some extra warkldwyers in private practice or in public
service. In order to meet the demand for infornmatgpecific arrangements must be made. | do
not, however, see that as a disadvantage becausmyincase - whether the Convention is
incorporated or not - there is and must be extensiformation about it on the national level in
order to make the Convention a reality in the dbiéyof citizens.

To sum up: it is left to contracting States to dean which way they will implement the rules of
the Convention within their national legal systdmcorporation is certainly desirable as it
represents a "particularly faithful reflection" dhe aim of securing Convention rights to
everyone within the jurisdiction of the Contracti@tates.

It is, however, important to underline that whetherstate chooses to incorporate or to
implement the rules in other ways, a state joirtlmg Convention system will have to carefully
scrutinise its national law and if necessary charlggislation in order to bring it into
conformity with the rules of the Convention.

Likewise any Contracting state must constantlptolthe decisions from the Convention organs
and, if necessary, change its legislation agaioriter to stay in conformity with the developing
case law.



b.The implementation of international human righsgreements in Poland - Report by
Prof. Zdzislaw KEDZIA, Poznan Human Rights Centralternate member of the
European Commission for Democracy through Law onhadf of Poland

1. The role of international human rights law in #gndemocratic change in Poland

Under the ancien regime in the Central and Easteanopean countries, international human
rights standards constituted a basic point of refiee not only for the advocates of fundamental
rights and freedoms but also for the whole politiopposition. They delivered axiological
criteria for the evaluation of existing and propdgmlitical and legal solutions. They provided
the focus for arguments in the political struggbe & democratic order. Numerous instances
confirming this observation are widely known andrid need to be referred to here. In the
light of these remarks, one would expect also ititatnational human rights standards would
be used as guidelines and as a point of referegdedislators, politicians, social movements
andlast but not least by the administration of justice in the so-calle®v democracies. This
has indeed been the case in Poland.

2. International treaty obligations of Poland in hfield of human rights
a. Substantial human rights

Poland has ratified 19 of the 25 existing universehties related to human rights (putting the
ILO Conventions here aside). Among them are ba#rational Covenants and, ratified most
recently in 1992, the UN Convention relating to #tatus of Refugees. Poland has not yet
ratified :

- Optional Protocol Il to the International Covantaon Civil and Political Rights;

- 1953 Protocol amending the 1926 Slavery Coneerand the Convention itself,
as amended;

- Conventions related to Statelessness, and
- Convention on the right of migrant workers dnd members of their families.

In 1993 Poland ratified the European Conventionthmrman Rights, including the majority of
its Protocols. The ratification of both the EurapeConvention for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishmerd ahthe Social Charter are under
consideration.

b. Procedures

Until the political turn around of 1989, Poland uskd to accept two types of implementation
procedure, namely procedures providing for indiabpetitions and state complaints. This was
related to the evident mistrust and reluctance whibaracterised the attitude of Poland, like
other communist countries, towards internationahteol over the fulfilment of international
obligations in the field of human rights.



The political changes of 1989-90 in Poland have aesd any ideological obstacles to the
ratification of treaties providing for these proeeds and to co-operation in the adoption of new
ones. The declaration under Article 41 of the In&ional Covenant on Civil and Political
Rights was made in September 1990. The First @gitlrotocol to the International Covenant
on Civil and Political Rights was ratified in laf®91. The declarations under Articles 25 and
46 of the European Convention on Human Rights comge individual petitions and the
obligatory jurisdiction of the European Court of Man Rights respectively, as well as the
declaration under Articles 21 and 22 acknowledgstate complaints and individual petitions,
of the International Convention against Torture aoither Cruel, Inhuman and Degrading
Treatment or Punishment were made in the Spring988. Poland has still refrained from
making a declaration under Article 14 of the Intranal Convention on the Elimination of All
Forms of Racial Discrimination (concerning indivalypetitions). Having regard to the general
policy outlined above, however, one can expecttasiothis declaration will be made soon.

In the light of this information, one specific coemhis required. One can say that the
international protection of human rights has alrgaghtered the third stage of its development
since 1945. "Standard setting" dominated the fastge; "standard implementation” has
dominated since the middle of the seventies, amding the "prevention of violations". It
seems that the problem of how to prevent humarsrigblations, how to react promptly and
efficiently to grave violations and how to enfolagman rights will draw our attention with
increasing intensity in the coming years. Firgins of its growing relevance are visible in the
form of procedural solutions aimed at establishelgergency mechanisms within the United
Nations and the CSCE. The most transparent legatyt focusing entirely on the prevention of
human rights violations is the European Conventmrthe Prevention of Torture and Inhuman
or Degrading Treatment or Punishment. The propasader discussion for an Optional
Protocol to the UN Convention against Torture remsain line with this European instrument.
Poland, being convinced of the value of preventreasures against human rights violations,
strongly supports this proposal.

3. The place of human rights treaties in the Poliskgal Order
a. Historical development

The distance maintained by socialist states, inodhe Polish Government, after 1945 from
international law and its enforcement machinery wasally accompanied by the silence of
constitutional law as to the binding force of imtational law within the domestic legal order.
The original text of the 1952 Constitution mentmmneernational treaties only to the extent of
vesting competence to ratify and denounce them th&hCouncil of State, the then collegial
Head of State.

This silence did not characterise Polish legal tiyeavhich developed a conceptesf proprio
vigore binding force of international treaties within tdemestic legal order. According to this,
the ratification of a treaty by the Council of &tatvhich actednter alia also as a substitute for
Parliament, and its subsequent publication in thardal of Laws, made treaty norms binding
and applicable within the domestic legal orflefThere were different views as to the place of
these treaties in the hierarchy of legal sourcBeme specialists wanted to see them on the same

8 Cf. comments on this concept by K. Skubiszewski, Das Verhdltnis zwischen Vélkerrecht und polnischem
Recht, Festschrift fiir Rudolf Bindschedler (1980), p. 241 et seq.



level as parliamentary statutes, others at the ll@fedelegated or subordinate legislation.
Unfortunately, this approach was not generally glthby the courts which, until 1980, refused
to directly apply any norm of public laltet alone norms of public international I\

In June 1982, one of the exceptional decisionkigiregard was taken by a Court in Olsztyn,
declaring a man innocent who acted contrary to malaw. The Court explained that although
the deed had been committed one day after the imqoosf martial law, the particular Decree
which had made this deed punishable was first pbt two days later. The Court based its
verdict on Article 15 of the International Covenant Civil and Political Rights! laying down
the principlelex retro non agit.

In 1981, ILO Convention No. 87 was also mentiongdhe competent Court in decisions
concerning the registration of trade-unions. Batthis case, the court did not fulfil functions
characteristic of the administration of justice lagted as a registration body.

The situation remained unchanged until the judgnwnthe Supreme Court of 25 August
1987'% This was the final step in several proceedings ltad been commenced by some units
of the Trade Union "Solidarity" (banned after thmposition of martial law in 1981) for the
purpose of applying for registration with the distrcourts. The courts refused to do so,
referring to the provision of the Trade Union Laiv1882 which prohibited the establishment of
more than one trade union within one employer. $tipreme Court dismissed the complaint,
refusing to accept the argument raised by the tnadiens that the Trade Union Law of 1982
was inconsistent with ILO Convention 87 and ArtR2eof the International Covenant on Civil
and Political Rights. The Court indicated that time absence of any mechanism for the
transformation of international law, the ratifieceaties bound Poland externally and could not
operate to provide a legal basis for a court demisi This verdict was strongly criticised in the
legal literature™® Nevertheless, one might have assumed that ialactput an end to the
concept that treaties had binding foree proprio vigore. Indeed, the Court did not mention
this concept at all. After a few years, howevetyrned out that this conclusion was somewhat
premature. Let us come back to it at a later stage

b. New constitutional regulations
The amendment to the Constitution adopted after Roeind Table Talks between the

Government and the then opposition, on 7 April 1989eated a new situation. By virtue of
this new regulation, the President of the State waw competent to ratify and denounce

9 In 1980, the High Administrative Court was established with the competence to control the legality of
administrative acts.

10 Some scholars tried to encourage courts to apply international human rights treaties ratified by Poland -
see e.g. K. Skubiszewski, Individual Rights, International Treaties and the Legal Order of the Polish
Peoples Republic, " Pa_stwo i Prawo", No. 7, 1981, p. 9 et seq. (in Polish).

1 See J. Kochanowski, T. de Virion, " Pa_stwo i Prawo", No. 9, 1982, p. 148 et seq.

12 Case : I PRZ 8/87, published in OSN (Decisions of the Supreme Court) 12/1987.

13 See T. Zieli_ski, "Palestra" No. 6 1988, p. 88; K. Skubiszewski, "Pa_stwo i Prawo", No. 6, 1988.

14 See Article 32 "g" of the 1952 Constitution.



international treaties. In the event that the tyeainder consideration imposed significant
financial obligations on the state or required chas in existing legislation, the President was
obliged to get authorisation from the Sejm (thetra@icthamber of the Polish Parliament) prior
to ratification.

This provision was similar to the regulation contd in the Polish Constitution of 1921. At
that time the Parliament used to express its aughton for ratification in the form of a
parliamentary statute (a law). This continuing giiee led to a change in the courts'
interpretation of statutory transformation. In IH2the Supreme Court stated : "Rules of
international law constitute neither a direct soaraf rights or duties for Polish citizens against
their own state nor may they become a source sfiiind. They may and should, however,
serve as an auxiliary source of material for theeipretation of legislation of the Republic of
Poland; they cannot replace or derogate from tagislation"!® But subsequently the courts
withdrew from this position and, although with soregervations, accepted the direct domestic
applicability of international treaties ratified Hyoland with the authorisation of the Sefmln

this way, treaties indirectly became sources of ekim law with the rank of a statute.
Moreover, apart from some cases the usual derogatites applicable to statutes determined
also the position of treaties within the hierarafyegal sources. The practices described above
found explicit expression in the Constitution c83.9

At the moment of the adoption of the Constituti@arakendment of 1989, it was certainly not
precluded that future practice would follow the @id921. But, finally it did. The first request
for parliamentary approval of the ratification ohanternational treaty was submitted to the
Sejm in the Spring of 1990 and concerned the Caioveon the Rights of the Child. While
asking for approval for ratification, the Governmembmitted to the Sejm a draft statute in the
form of which it expected the Sejm to expressuthagisation. The Foreign Minister who
introduced the Government's proposal referiiedger alia to the practice under the 1921
Constitutiont” In his opinion, the approval for ratification the form of a statute might have
provided the courts with a basis for interpretingaties ratified in this way as having been
transformed into the domestic legal order.

The Parliament finally accepted the governmententitiand Poland ratified the Convention on
the Rights of the Child in the first months of 1992n 31 March 1992, the President of the
Supreme Court asked his court for clarificatiorsofne legal questions which required a prior
interpretation of the binding force and applicatyiliof the said Convention within the Polish
legal order. The Supreme Court used this oppanuta clarify its position towards this
guestion generally. The Resolution of the Benchjotiges of the Supreme Court of Poland of
12 June 1999 read inter alia as follows : "The new Polish Constitution and filenned

15 Decisions of the General Assembly of the Supreme Court, 1922-1925, No. 14.

16 See ]. Barcz, Die Beziehungen zwischen Voilkerrecht und Landesrecht in der Volksrepublik Polen -
Probleme de lege lata et de lege ferenda, 1988, p. 6 et seq.

17 Minutes of the Sejm, Xth term, 30th Meeting of 24 July 1990.

18 On the relationship between both chambers and various proposals concerning the ratification procedure
made during the consideration of this motion - cf. Z. Kedzia, The Place of Human Rights Treaties in the
Polish Legal Order, European Journal of International Law, Vol 2, 1991, p. 136-137.

19 Case : III CZP 48/92.



statute on the procedure for signature and rattima and on the binding force of international
treaties should explicitly decide upon the relasioip of treaty norms and domestic law. The
proposed solution in this regard assumes a decgipeemacy of treaty law over domestic law.
As long as it has not happened (the adoption adva Gonstitution -ZK), it can be approved of
in a manner similar to the jurisprudence of theemivar years namely that the adoption of a
parliamentary statute authorising ratification ofnainternational treaty results in the
transformation of that treaty into domestic lawdarests that treaty with the status of a statute.
Since the Sejm has adopted the Statute authoriifigation of the Convention of the Rights of
the Child and since it has been published in therda of Laws, it means that this Convention
has been levelled with parliamentary statutes amag ive applied by the courts like a statute,
with all the consequences resulting therefrom".is Tlsolution is the crowning piece in the
process to date leading to the transformation dfieal international treaties into the domestic
legal order.

On 17 October 1992, the Constitutional Act on theual relations between the legislative and
executive institutions of the Republic of Polamd @n local self-Government (the so-called
"Small Constitution") was adoptél. Generally, it follows the concept of Article 32" 'bf the
1952 Constitution, as amended in 1989. Also asgnk according to Article 33, paragraph 1
of the Constitutional Act, the President is corapetto ratify and denounce international
treaties. In this respect, he notifies both chammbaf the Parliament (Sejm and Senate).
Paragraph 2 of the same article provides that redifion and denunciation require
authorisation by statute in cases of "internatiotrehties relating to the borders of the State, to
defensive alliances and to treaties which woulddbarthe State with financial liabilities, or
which would involve changes in legislation [...]JIn the case of other treaties, this kind of
authorisation is not necessary. Since human rigotsstitute a so-called "statutory matter”
(regulations relating to human rights must haveugtary rank), human rights treaties should be
ratified with the authorisation of Parliament.

C. The categories of treaties

From the point of view of their incorporation ineind enforcement within domestic law,
international treaties can be differentiated asdofs :

- treaties which have been transformed eithetherbasis of the 1921 or the 1935
Constitution or on the basis of the regulation agdpin 1989 and replaced in
1992, e.g. the European Convention on Human RigiesConvention on the
Rights of the Child, and the Convention relatingh® Status of Refugees belong
to this category of treaties;

- treaties to which Polish law refers explicitly
- treaties which do not meet the criteria ofiéde 33, paragraph 2 of the "Small
constitution” (formerly of Article 32"g" of the 18%onstitution as amended in

1989) and have been ratified without the autholaeof Parliament ;

- treaties ratified on the basis of the 1952 §Stitation.

20 Journal of Laws, 1992, N © 84, item 426.



d. Case Law

Since the political change in 1989, the High Adstrative Court, the Supreme Court and the
Constitutional Tribunal have been clearly inclinedrefer to and even to directly apply norms
of international human rights treatiés. However, despite the above resolution of theréSng
Court of 12 June 1992 concerning the transformatibmternational treaties the conceptet
proprio vigorebinding force of international treaties may bersée be making an authentic
comeback.

The lead in this regard had already been takenhgyHigh Administrative Court before the
political turnaround of 1988 It referred to international standards in a numio& judgments.
Initially, the Court recalled them as auxiliary soas of law only, in addition to Polish norms.
For the Court accepted generally that there waspossibility of an effective claim against a
decision based on a Polish norm because of itsnsistency with international lafy.
Simultaneously, however, the Court frequently @udrd legal questions related to the binding
force and applicability of international human righstandards to the Supreme Court and
Constitutional Tribunal. A very interesting constt was formulated in the judgment of 29
November 1988. The Court stated : "Non-compliabgestate organs with international
obligations binding on them in the field of freedah speech and publishing could be
recognised as a violation of the constitutionalnpiples of the foreign policy of the People's
Republic of Poland’

In the judgment of 20 November 1990, the High Adtnative Court made a clear, perhaps too
optimistic, interpretation that "it is a generalficcepted view that international treaties ratified
by Poland and published in the Journal of Laws meguneither transformation nor
incorporation and are bindingx proprio vigore. Moreover, in case of conflict between such
treaties and domestic law, the principle of prigritf international treaties over domestic law is
to be applied® In a case concerning the dismissal of a policeffiine Court interpreted the
right to judicial protection, in a manner which wdscisive for its own determination of the case
in the light of Article 14 of the International Ganant on Civil and Political Rights and of
Article 10 of the Universal Declaration. The Couwtated : "In any case, fundamental
international norms concerning human rights pratctshould be relevant interpretative
directives in regard to domestic law". Anotheryéanteresting judgment was passed by the
Court on 10 August 1992 concerning the refusal by the competent authafitgermission to

2 Cf. also L. Wi_niewski, Application of International Human Rights Treaties (In the light of the
jurisprudence and of the activities of the Commissioner for Citizens' Rights), Pa_stwo i Prawo, No. 12,
1992, p. 52 et seq (in Polish).

22 s it a coincidence that the former President of the High Administrative Court, Prof. Adam Zieli_ski, used
to be a member of the Human Rights Committee under the International Covenant on Civil and Political
Rights at that time?

2 Casel SA 1104/88.

24 OSP 9/1990, p. 695.

2% I SA 759/90.

26 ]I SA 35/91.

27V SA 78/92.



permanently reside to a Chinese citizen. The Cstarts the reasoning of the judgment with a
sentence : "No provision of any international tgeahposes on Poland the obligation to issue
permission to permanently reside to Chinese c#iZeit is remarkable that reference to Polish
Law only follows this consideration of binding imational law. It is not, however, entirely
clear whether this judgment puts treaties ratifiaith and without the authorization of
Parliament on an equal footing. It considers fitisé European treaties and then goes on to
universal treaties without any distinction beingan as to their direct applicability in Poland.

An important illustration of the position taken the High Administrative Court and by the
Commissioner for Citizens' Rights is to be foundhiir joint motion to the Constitutional
Tribunal concerning the examination of the consisyeof art. 36 of the Statute on the Frontier
Guard with Articles 1 and 67 of the Constitution wasll as with Articles 14 and 26 of the
International Covenant on Civil and Political Rigft The organs based their question, inter
alia, on Article 1 of Chapter | of the Constituti@rhich lays down the principle of the rule of
law in a democratic state. In their view, this miple requires that legislation and case law
should both conform to standards approved of byadeatic states, including human rights
standards. They drew the attention of the Consiitat Tribunal to the fact that the Supreme
Court in 1974 accepted (to a limited extent) thecept ofex proprio vigorebinding force of
international treaties and recognized its applicatito the control over the consistency of
administrative acts with international treaties ting on Poland.

The position taken by the Supreme Court in regauthé transformation of international norms
was presented at the earlier stage. From the pafiniew of the applicability of untransformed
treaties, the judgement of 17.10.1991 is worth ioeimy here. The Court, acting within the
framework of the extraordinary appeal proceduratexd that the conviction of a person by
virtue of the Decree on martial law of 1981 vioththe principle olex retro non agias laid
down in article 15 of the International Covenant©ivil and Political Rights and therefore was
to be quashed. The Supreme Court thereby decidapgply an international norm which had
not been transformed into Polish law and, in daongmust be taken to have accepted one of the
two following assumptions: i) international nornaified and published in the Journal of Laws
bind Polish courts directly and, in case of incetency with Polish statutory norms, prevalil
over them, or: ii) international norms are incoroed into Polish law by means of ratification
and publication in the Journal of Laws and therelmgupy a place in the hierarchy of legal
sources higher than that accorded to a statute. €beclusion concerning the rank of
international treaties follows from the fact thadl&nd ratified the Covenants in 1976 whereas
the Decree on matrtial law was adopted in 1981.

The Constitutional Tribunal takes a clearly differeriew of the place of international treaties
within the Polish legal order and its own competete base decisions on international norms.
On the one hand, in its decision on the aforemeatianotion by the High Administrative Court
and the Commissioner for Citizens' Rightshe Tribunal concluded: "The position of the
Constitutional Tribunal is that the Republic of &adl, by ratifying the Covenants (treaties), is
bound by them and therefore they should be appéésh by courts and according to the
principle proprio vigore unless it results from the content or formulatadinthe international

(Covenant) treaty that it is not self-executingti e other hand, the Constitutional Tribunal

28 RPO/72768/111/91.

29 Decision of 7.1.1992 of the Constitutional Tribunal in the Frontier Guard case: K.8/91 - published in
OTK (Jurisprudence of the Constitutional Tribunal) 1992, vol. 1, p. 76 - 84.



pointed out several times that it was competeetmine neither the conformity of Polish law
to international treatie¥ nor the conformity of international norms to thelith Constitution
prior to their ratification. Indeed, the relevantta33 "a" of the Constitution (1952), speaks
exclusively about statutes and other normative sstsed by main and central State organs.
This was the point of departure for the recentdiadive initiative by the President of the state,
according to which the Constitution should estdblise competence of the Tribunal in the
aforementioned areas. Moreover, in the course ef' ttavaux préparatoires” of the Statute on
the Constitutional Tribunal, proposals concernihg itompetence of the Tribunal in respect of
international treaties (in both aforementioned dnsiens) were made and, after a debate,
clearly rejected. However, the generic interpretation has beenabelf weakened by the
fundamental change of the role that internatioaa is now to play in the domestic legal order.
Taking this change into account, the Constitutiomebunal considers international human
rights norms exceedingly often, in either of twgsvaJsually, the Tribunal refers to them as a
supplement to Polish norms in order to clarify twmtent of the domestic legal situafiorirhe
Constitutional principle of the rule of law is tpeint of departure for this approach.

In the Frontier Guard casd the Tribunal found a particular way to refer ditly to the
guestion of conformity of domestic norms to intéomal treaties. It does not base its decision
on an international norm but expresses its opirabout the conformity of the Polish law with
international law when the opportunity occurs ariccumstances require it. In the second
paragraph of the sentencing part of the decisidve Tribunal stated: "The Constitutional
Tribunal concludes: for the purposes of determiniitat orders to makthat article 36 para 2
of the Statute of 12 October 1990 on the Frontieadd is inconsistent with articles 14 and 26

of the International Covenant on Civil and Polifi&ights [...]"**

So, the Constitutional Tribunal maintains its pipal position that it lacks competence in
respect of international law although it refersttos body of law in diversified forms more and
more frequently. Nonetheless, is the present irg&pon of the Tribunal's competence
legitimate? Doubts might be raised in particularilhconsidering certain new developments
which have already been referred to. The ratifmatof important treaties by authorization
creates a qualitative new situation. Article 18 gpdrof the Constitutional Act of 1992 reads:

"The President of the State may, before signistptute, refer it to the Constitutional
Tribunal for an adjudication upon its conformity tiee Constitution. The reference by
the President to the Constitutional Tribunal stglspend the time allowed for signing a

30 The Constitutional Tribunal confirmed this in one of its earlier decisions - compare case: P. 1/87, OTK
1987, p. 16. The Constitutional Tribunal corroborated this position also after the amendment of art. 1 of
the Constitution (principle of rule of law) in the Frontier Guard case K.8/91 - see note 22.

31 In the Frontier Guard Case (note 22), the Tribunal stated: "The exclusion of international treaties from
the competence of the Tribunal became clear after the Statute on the Constitutional Tribunal entered into

force [...]".

32 Case K. 1/88, 6/89; in particular: Frontier Guard case (note 22) where the Tribunal stated: "Taking into
account the fact that the Covenants (treaties) have binding force, the Tribunal considers them but
exclusively within the interpretation of the Constitution".

33 note 22

3¢ Ibid, (emphasis supplied)



statute. The President cannot refuse to sign autgtawvhich has been judged by the
Constitutional Tribunal as conforming to the Conation."

There is no reason to say that statutes authorietifjcation are excluded from this provision.

The scope of the examination by the Constitutidnlunal in this case - putting aside here the
procedural aspects - may be interpreted having meda the purpose of the statute, which is
twofold, namely:

)] the authorization of the President to ratify tiheaty concerned, and

i) the transformation of the treaty into the dotnetegal order - the statute plays the role
of a vehicle for this transformation.

Taking the second of these purposes into accoun&, can conclude that if the President
requests the Tribunal to examine the conformitthefstatute authorizing the ratification of a
treaty, the Tribunal should examine inter alia thenformity of the treaty itself to the
Constitution. Otherwise, it would be impossibleatudicate upon the constitutionality of the
statute as the vehicle of transformation to dorodatv. In other words, because of the need to
consider form and substance together, a possibitity prior judicial review of the
Constitutionality of international treaties to batified with statutory authorization has been
indirectly installed in the Polish legal order. Wmfunately, there is no jurisprudences yet which
could confirm or deny this interpretation.

In the light of this assumed interpretation of thathorizing statute as a vehicle for

transformation of an international treaty, we shibwccept also another competence of the
Constitutional Tribunal - that it is also competéntinterpret which norm is binding in the case
of conflict between a statutory norm and a treaiynmratified with statutory authorization.

But what happens if the Tribunal refuses to actegi the resolution of the Supreme Court of
12.6.1992° has the value of precedent? Firstly, the Tributeah interpretexpressis verbithe
authorizing statute as a vehicle for transformat{onother words - it can follow the line of the
Supreme Court and the jurisprudence before 1938yoi&lly, the Tribunal is indubitably
competent to examine the relationship between aesticnnorm and the authorizing statute.
While proceeding from the substantive point of yithe Tribunal should also deal with the
international treaty which the authorizing statutefers to. It seems that it would be very
difficult to argue that the Tribunal is not compdtéo follow this interpretation in the event that
a competent person addresses the Tribunal for gerpretation of the binding law. This is
because such competence would appear to follovethgonship between a domestic norm and
the authorising statute, but again there is nogprudence yet which could assist us in these
considerations.

In conclusion, the Supreme Court, the High Adnratiste court, and the Constitutional
Tribunal are of the opinion that, as a matter ofngiple, international treaties ratified by
Poland are binding within the domestic legal oréerproprio vigoreand should be applied by
state organs, including the courts. The lower c®uate however, reluctant to follow this
interpretation; probably not for conceptual reasdng because of a lack of experience in this
regard. The Constitutional Tribunal does not recagnits competence in respect of

3% supra, n. 12



international treaties although it refers to them auxiliary sources of law. The Supreme Court
interprets international treaties ratified with theuthorization of Parliament as having been
transformed into the domestic legal order withrituek of a statute.

Speaking about the advancement of the domestiecabitity of international human rights
treaties, attention should be drawn to the relevard promoting role which the Commissioner
for Citizens' Rights has played in this respectnlimerous interventions as well as in formal
motions addressed to the Supreme Court or to thest@ational Tribunal, the Commissioner
has referred to the question of the consistendyadh law with international human rights

law?®.
e. The future Constitution

As it follows from the above analysis of the case the question of the binding force, and in
particular of the direct applicability, of internanal treaties within the domestic legal order
remains obscure, and sometimes even confusingoli® this problem, a general regulation is
required. A new Constitution is under preparati®even drafts have already been lodged with
the Constitutional Committee of the National Asdgr(tiioth chambers jointly). In the current
Constitutional debate, there are only marginakanly, voices putting the direct applicability of
the norms of international law into question. Diffieces occur, however, as to the way in which
this desirable position is to be achieved. Thefferdnces can be related to the categories of
international norms as well as to the place theyehto occupy within the hierarchy of legal
sources under the Constitution.

According to widely shared opinion, the Presidehth® State should continue to ratify and
denounce international treaties, which assumestti@Council of Ministers (the Government)
should be empowered to conclude treaties. AlsoCtrestitutional Tribunal is expected to play
an important role in the processes of ratificatieamd application of international treaties. The
idea of vesting the Constitutional Triburedpressis verbiwith the competence to examine the
conformity of international treaties with the Cahgton and of statutes with treaties has
numerous advocates. Similarly, support is givettht®® competence of the President to draw
upon the opinion of the Constitutional tribunal s the conformity of a treaty with the
Constitution before ratification formally proceeds.

As under present law, treaties of particular impoxte should require the prior authorization of

the Sejm for their ratification, and with the consef Parliament, international treaties should

become, by virtue of the Constitution, directly laggole within the domestic legal order, and

providing always that the given norm is self-exieguis to its content. The advocates of this
attitude vary, however, in their standings as refgawhat place international treaties should

occupy in the hierarchy of legal sources. Accordingone opinion - that seems to be
represented mainly by international lawyers - teguld be put between the Constitution and
parliamentary statutes. Others - mainly constitoéiblawyers - think that treaties are to be

placed on the same level as statiltels this case all rules of derogation should belaable,

3 Seee.g. note 21

37 Cf. L. Ka_ski, The Constitutional Regulation of the Individual's Status and the International Protection
of Human Rights, in Z. Kedzia, (ed.), Rights, Freedoms and Duties of Man and Citizen in the new Polish
Constitution, 1990, p. 81 et seq, (in Polish); also ]. Jodlowski, Les traités internationaux dans la
jurisprudence de la Cour Supréme de la République populaire de Pologne, in: |. Makarczyk (ed.), Etudes
de droit international en I'honneur du juge Manfred Lachs, 1984, p. 135 et seq.



in particular, the rules ofex posterior derogat prioand lex specialis derogat generdl is
difficult to forecast the outcome of this dispuistjnow. One can say, however, that if the
Parliament opts for the first variant, it will br&ghe understanding of the place of international
treaties in the domestic legal order which hasénitty dominated in Poland. On the other hand,
to follow the line of current tendencies would séetfne encouraging as well as justified.

The aforementioned solutions remain in line witle fbresent ones. What is new is the
"upgrading” of some of them, established by jutdsience, to the constitutional level. However,
the constitutional debate also covers additiongdexss of the question. Firstlthey deal with
the internal binding force and applicability of @mhational treaties which had been ratified
before the requirement of prior authorization byrliRement for ratification was established, and
which would have demanded such an authorizatiorutig present rule. It seems that it is an
approach shared by the majority of commentatorgdat this question generally (e.g. in the
transitory provisions of the future Constitutiony baying that such treaties have an equal
internal legal position to the treaties ratified der the new Constitution. Secondiye
rapprochement by Poland with the different formsntérnational co-operation inter alia-
with the Council of Europe and the European Comtiesii - has made the drafters aware of
the necessity to include also a so called "intagratlause” into the proposed texts of the new
Constitution. For instance, the draft prepared bg tegislative Council at the Prime Minister
contains the following provisions in this regard:

)] by virtue of an international treaty, legislagiy executive competence as well as
competence in administration of justice may be dmaitted to an international
organisation; it cannot, however lead to the vimatof the democratic principles of the
Constitution or of human and citizens' rights;

i) the statute by which the Sejm gives its congerdtification of such a treaty requires the
majority provided for in the case of an amendmerihé Constitution;

iii) if it results from the treaty establishing tirgernational organisation, the norms of the
organisation are applicable directly within the destic legal order.

In spite of a specific solution which will be evelly adopted in the new Polish Constitution,
one can already say that the application of intéioraal treaties has become a serious
challenge to all, state organs as well as judgé®riaeys and other practising lawyers. Poland
has already entered into the process leading to gheeral applicability of international
treaties, including human rights treaties, withimetdomestic legal order. In relation to the
European Convention, ratified under the new Camstibal regulation, the situation complies
with the opinion expressed by the European Courtuwfian RightS: "That intention (to secure
rights and freedoms set out in Section | of the REfihds a particularly faithful reflection in
those instances where the Convention has beenpoied into domestic law". This is,
however, only the beginning of an exciting butalift experience.

38 Taking into account the scope of the Maastricht Treaty, the discussed question becomes also relevant in
regard to a number of fundamental human rights, although, generally, article F (2) of the Maastricht
Treaty refers to the European Convention on Human Rights.

39 Ireland v. Great Britain, A/25, p. 90-91



INSTEAD OF CONCLUSIONS

In 1989, following the developments in Central &abtern Europe, the Swiss member of the
European Commission on Human Rights proposed teidenthe possibility of opening the
Convention to non-member States of the Counciuobfe. The Council asked me to prepare
an expert opinion concerning this proposal and luldolike to quote briefly the conclusion.
Raising doubts in this regard | wrote: "The riskiafth the "softening” of the existing European
system of human rights protection and the dessalbitin of the Council of Europe itself is too
big; moreover, it is not counterbalanced by dueaadages. It is hard to believe, for instance,
that the adoption of the necessary amendmentset@tmvention will take less time than the
obtaining of membership of the Council of Europehgyaforementioned countries which have
already submitted their applications to the Coun€ibncluding, it would be difficult under
present conditions to find the eventually convigcerguments for why the way to the
Convention through the membership of the CouncEwbpe should no longer be the most
required and, in effect, the only one. This opirdoes not, of course, oppose the thesis that the
accession to the Convention (even with reservgtisheuld further encourage the respective
state to accelerate the adaptation of its domdsaticto the European standard®."It seems to
me that this opinion continues to maintain its di#i, taking into account the Polish experience
as well. On the other hand, saying today that Rdisv in general remains in conformity with
the Statute of the Council of Europe and, consdtyjewith the European Convention, we have,
of course, to admit that there are still some irgsiencies. A few of them have been identified
(e.g. detention order issued by the public prosmcunsufficient - as it seems - protection of
conscious objectors). Others will probably beconppament during proceedings before the
European Commission and the Court.

40  Cf. Z. K dzia, Accession of Non-Member States to the European Convention on Human Rights,
An expert study for the Committee on Legal Affairs and Human Rights of the Council of Europe,
CoE doc. As/Jur (42)4, 1990.



c.Summary of the discussions on the implementatainnternational human rights
agreements

1. Treaties and national law

There was general agreement that treaties are bqndn the States having ratified them. From
the point of view of international law there can be doubt about this and it has been
established already in the case law of the Permia@enrt of International Justice that no State
can refer to its domestic law to escape obligatiender international law.

The extent of this obligation has however become mmblematic nowadays, in particular
with respect to human rights treaties. Traditidpahternational treaties were interpreted
restrictively: in case of doubt there was a preptiom against a limitation of national
sovereignty by the treaty. This rule however dussapply howadays to international human
rights treaties. In particular the organs of theirBpean Human Rights Convention have
developed a case law which often goes beyond i@arwording. For example Article 11 of
the Human Rights Convention has been interpreté@miy to contain the right to join a trade
union but also, under certain conditions, not tanja trade union. This progressive
development of case law makes it difficult for &tatlways to comply with international
obligations and it might be asked if in certain €ashe international tribunals might not have
gone too far and whether there should be a bodyhich conflicts of interpretation between a
State and an international tribunal could be reéstr Similarly, it was argued that national
statutes, like the Code Napoleon during the 180rsyed its existence, have often been
interpreted by courts in a way which goes beyon@ven against, the text of the statute. In the
field of international law this was considered uoggtable since by ratification of the treaty
national sovereignty has only been limited as fatte text of the treaty goes.

Others accepted that international judicial bodies,particular in the area of human rights,
have to develop a progressive case law. In om@révent case law in this area from being too
diverse it might however be advisable that natiowalrts, in their interpretation of
international legal instruments, do not go beyohe tlready established case law of the
international judicial bodies. For example the D&n Supreme Court has refused to give a
more far reaching interpretation of a provisiontoe European Convention of Human Rights
than the one already established by the Strasborggns.

Another proposal was to set up an internationalrtauth the task of giving binding rulings on
guestions of international law. The European Cairjustice has established the principle of
supremacy of Community law within the European Conityy something which has been
difficult for national courts to accept. It woulee a huge step forward for international law if
an international court existed to which a natiojadge could refer a question of international
law arising in a case and which would then be dblgive an interpretation binding for the
national judge. This would be somewhat similartlie situation in Germany where the
Bundesverfassungericht, under Article 100, paragr&oof the Grundgesetz, has to decide
whether there is a rule of international law whishpart of federal law. President La Pergola
had, together with President Badinter of the Frer@bnstitutional Council, suggested the



setting up of such a court within the frameworkhef CSCE. However the majority had not
accepted the proposal.

Other participants had doubts about this proposHhe institution of an international court with
the power to give binding rulings was regarded &sating the independent character of
national courts. In addition, the setting up ofeasingle court with such a competence might
inhibit the further development of legal norms.

Another question concerning the interpretationrefities was which linguistic version should
be taken into account. Traditionally in Swederydhke Swedish text of legal instruments was
taken into account. In Finland the position istquiifferent and the Finnish courts give their
rulings on the basis of the original text. For exale the European Convention on Human
Rights is applied on the basis of the English areh&h texts. Even if there exists an authentic
Finnish version, the other linguistic versions &aken into account and might even be preferred
if the negotiations have been conducted in therotheguage. Denmark occupies an
intermediary position. In principle the Danish téx applied but versions in other languages
are taken into account if difficulties of interpagon arise.

2. Customary international law and national law

Doubts were expressed whether customary interredtiamv is binding on States like ratified
international treaties. If customary law is bindiagyway, why bother to ratify treaties?

On the other hand it was pointed out that fromgbat of view of international law there is no
doubt about the binding nature of customary lawclwhs mentioned among the sources of law
in the ICJ Statute. It is true however that nowedaustomary law no longer has its previous
importance since large areas of international laswé been codified. But there are still some
areas like state responsibility and the law of mdi@vhich are largely customary. Moreover if
one rejects the binding force of custom one alsotbaeject ius cogens.

Other participants accepted the binding charactecastomary law at the international level
but questioned its applicability proprio vigore aational level, in particular with respect to
individuals. Therefore it seems appropriate tove in the constitution, as was done in many
modern constitutions, that the generally recognisedciples of international law apply as part
of national law.

3. The application of international law within tRelish legal system

Article 1 of the Constitution of Poland reads adlofes : "The Republic of Poland is a

democratic State ruled by law and implementing ghaciples of social justice”. This very

broad and flexible provision opens the door to take account also international law. The

Polish Constitutional Tribunal has however not guteel the opinion that this article contains

an incorporation of international law within the F&h legal system and it does not consider
itself competent to verify the compatibility of iBollaw with international law.

The Constitutional Act of October 1992 on the mlutekations between the legislative and
executive institutions of the Republic of Polandl am local self-government (the so-called
"Small Constitution”) has introduced the possipilitf the President referring a statute to the
Constitutional Tribunal to obtain a ruling on it®mstitutionality before its coming into force.
This possibility can also be used for internatiomeahties.



It was pointed out that in 1985 more than 80 Poiigbrnational lawyers adopted a resolution
according to which :

- international law binding Poland is part of tRelish legal order;

- the courts are applying international law; plog and legal persons may have rights
and duties resulting from international law and mewail themselves of such rights

before the courts;
- in case of conflict, international law prevails

This resolution concerns not only treaties but algstomary law.



SECOND WORKING SESSION

Chaired by Prof. Zdzislaw KEDZIA, Poznan Human RigDentre, alternate member of the
European Commission for Democracy through Law dralb@f Poland

THE ROLE OF THE CONSTITUTIONAL COURT INTHE INTERPRETATION OF
INTERNATIONAL LAW

a. Report by Mr Roger ERRERA, Conseiller d'Etaf<ed d'Etat, Paris
b. Report by Prof. Tomasz DYBOWSKI, Judge at timsti@ational Tribunal

C. Summary of discussions



a.The role of the constitutional court in the intpretation of international law within a
domestic legal system - Report by Mr Roger ERRERAnseiller d'Etat, Conseil d'Etat,
Paris

For nearly 40 years, the legal systems of most raentwuntries of the Council of Europe have
undergone what can be termed, without exaggeratidwofold revolution. The first concerns
the affirmation of constitutional law, and more esially, the institution of judicial review of the
constitutionality of law¥. The second is the increasingly important pasitié international
law in the law applied within each of the countri@avo categories of text should be mentioned
in this connection:

I. First, as regards the twelve member States @ftropean Community, there exists to
date the Treaty of Rome and subordinate legislaregulations and directives), to which
should be added the case-law of the Court of Justithe European Communities. Community
law assigns an important place to fundamental stfht The Court of Justice bases itself on the
international instruments for the protection of lamrights signed by the member States,
particularly the European Convention on Human RighfThe Court's case-law affirms and
applies the general principles of law, a technidamniliar to more than a few national courts,
such as the FrenciConseil d'Etdf. The scope of these principles is considerable:
proportionality*®, legal certaint§’, right to an effective judicial reme&Setc.

4 For an overall analysis, see Le controle juridictionnel des lois. Légitimité, effectivité et développements
récents under the direction of L Favoreu et A ] Jolowicz, Paris and Aix-en-Provence, 1984. The texts of
the constitutions of the EEC member States have been collected together in Les constitutions de I' Europe
des Douze, Texts assembled and presented by H Oberdorff, Paris, 1992.

42 The bibliography on this theme is a very long one. The following recent studies may be singled out:
Joseph H H Weiler, "Protection of fundamental human rights within the legal order of the European
Communities", in International Enforcement of Human Rights, under the direction of R Bernhardt and
A ] Jolowicz, Berlin, 1986; O Due, "Le respect des droits de la défense dans le droit administratif
communautaire", Cahiers de droit européen, 1987, 383; Russel M Dallen Jr, "An overview of the
European Community protection of Human Rights with some special reference to the United Kingdom",
27 CMLR (1990), p. 761; | Schwarze, "The administrative law of the Community and the protection of
human rights", 23 CMLR (1986), p. 401, H G Schermers, "The European Communities bound by
Sfundamental human rights", 27 CMLR (1990), p. 249.

43 On the general legal principles of Community law, see | Boulouis, Droit institutionnel des Communautés
européennes, Paris 1990, p. 179 et seq; | Boulouis and R M Chevallier, Grands arréts de la Cour de
justice_des communautés européennes, 1, 5th edition, Paris, 1991, No. 15, p. 78 et seq; | Schwarze,
"Tendencies towards a common administrative law in Europe", ELR, 1991 p. 3.

44 Cf case 8/55, Federation Charbonniere de Belgique v. ECSC, [1956], ECR 245; case 154/78 Ferriera
Valsabbia and others v. Commission, [1980], ECR 907.

4 For an analysis, see Boulouis and Chevallier, op cit, note 3, p. 82 et seq.

46 Case 222/84, Johnston v. Chief Constable of Royal Constabulary, [1986] ECR 1651; concl. Darmon
p. 1654.




il. Secondly, there are the main instruments fa thternational protection of human
rights’’, namely the European Convention on Human RigjHtse United Nations Covenant on
Civil and Political Right8’ and the 1951 Geneva Convention relating to theuStaf
Refugeed.

For all the parties concerned - legislators, goveents, courts and protagonists on the social
scene - these two revolutions are producing and iwdreasingly continue to produce
significant effects, extending to the teachingaef &nd the training of members of the judicial
professions. Moreover, these are not merely twligh developments: the position of
international law, including treaties, in relatioto national law and the procedures for
incorporating it in the domestic legal system arsually the subject of constitutional
provisions. Given the specific nature of the distinctivealesystem it represents, Community
law raises particular problem§ which will not be studied in detail in this repoiThe relative
weight given to case-law of the European Court @othmission of Human Rights in domestic
law is governed by the particular procedures laimih by national legal systeris

In view of the particular features of the legal teyps and the organisation of the courts in
France, this report will be divided into three part

47 Texts in L Brownlie, ed. Basic Documents on Human Rights, 2nd ed, Oxford, 1981, and F Sudre,
Protection internationale des droits de l'homme, Paris, 1989.

48 Cf. ] E S Fawcett, The application of the European Human Rights Convention, 2nd ed, Oxford, 1987;
A Z Drzemczewski, European Human Rights Convention in Domestic Law. A comparative study,
Oxford, 1985, G Cohen - Jonathan, La Convention européenne des droits de I'homme, Paris, 1989;
Raisonner la raison d'Etat, under the direction of M Delmas-Marty, Paris, 1989. For a comparative
study of its application see, in addition to Drzemczewski op cit, | Polakiewicz, "The European Human
Rights Convention in Domestic Law: The impact of Strasbourg case-law in States where direct effect is
given to the Convention", Human Rights Law Journal, 1991, pp. 65-85 and 125-142; by the same author,
"La mise en oeuvre de la Convention européenne des droits de I'homme en Europe de I' Ouest. Apercu du
droit et de la pratique nationaux", Revue universelle des droits de I'homme (hereafter RUDH), 1992, p.
359; and "La mise en oeuvre de la Convention européenne des droits de I'homme et des décisions de la
Cour de Strasbourg en Europe de I' Ouest". Une évaluation, ibid p. 418; see also "La mise en oeuvre de la
Convention européenne des droits de I'homme en Europe de I'Est et de I' Ouest", RUDH, volume 4, No.
10/11, 1992.

49 The International Bill of Rights, the Covenant on Civil and Political Rights, under the direction of L
Henkin, New York, 1981.

50 Cf G S Goodwin - Gill, The refugee in international law, Oxford, 1983; on French law and practice: F
Tiberghien, La protection des réfugiés en France, 2nd edition, Paris 1988.

51 ] Rideau, "Constitution et droit international dans les Etats membres de la Communauté européenne",
Revue francaise de droit constitutionnel, 1990, pp. 259-296 and 425-434.

52 M Darmon, "Juridictions constitutionnelles et droit communautaire". Revue trimestrielle de droit
européen, 1988, p. 217.

5 See | Polakiewicz, loc. cit.; F Golctiklu, " La hiérarchie des normes constitutionnelles et sa fonction dans la
protection des droits fondamentaux", RUDH. 1990, p. 289 (see p. 299 et seq).




Given the position of th€onseil Constitutionne{Constitutional Council) in French
law, the first part will be devoted to the case-lafvthe Conseil Constitutionnein
relation to international law;

Il. Part Il will examine the case-law of tl@&onseil d'Etafrom the standpoint of decisions
relating to foreigners, as measured against thatt gd Article 8 of the European
Convention on Human Rights which deals with thitrig respect for family life;

Il The third part will be concerned with the laelating to refugees, ie the application and
interpretation of the Geneva Convention by theomeati courts.

TheConseil Constitutionnelnd international law

Since 1991, the Constitutional Council has deligeiiee important judgments concerning the
relationship between international law and natiohelv, three of them in 1992 in connection
with the Maastricht Trealy). It is therefore appropriate, bearing in mind titée of this report
and the subject of the seminar, to make some cotarhere on the decisions taken by the
Council and their consequences.

After first looking at the relevant texts of thenGtitution, | shall go on to consider the essential
features of the case-law of the Constitutional Cour

A.  The relevant provisions of the Constitution

Under the terms of the 14th paragraph, first secgeif the preamble to the 1946 Constitution,
incorporated in that of 1958, "The French Repubigthful to its traditions, shall observe the
rules of public international law". This wording feminiscent of Article 38.1.c of the Statute of
the International Court of Justice, which stateattifne Court shall apply "the general principles
of law recognised by civilised nations".

It may also be compared with clauses appearinghi tonstitutions of other European
countries, such as Article 25 of the Basic Law @ Federal Republic of Germany: "The
general rules of public international law shall &e integral part of federal law. They shall take
precedence over the laws and shall directly cremfiets and duties for the inhabitants of the
federal territory".

The 15th paragraph of the same preamble providésliasvs:

54 Decisions 91-293 DC of 23 July 1991 on access to the civil service by Community nationals; 91-294 DC
of 25 July 1991 on the ratification of the convention for the application of the Schengen agreement
(hereafter: Schengen); 92-308 DC of 9 April 1992 (Maastricht 1); 92-312 DC of 2 September 1992
(Maastricht 11); 92-313 DC of 23 September 1992 (Maastricht I11).

55 Constitution. Lois organiques et ordonnances relatives aux pouvoirs publics. Journal officiel, Paris,
1992. For a translation of the French Constitution into four languages, see La Constitution francaise.
Francais, anglais, allemand, espagnol, italien, under the direction of O Duhamel, A de Moor, C Pollmeier,
P Vilanova, | Varnet and M Portelli, Paris, 1992.




"Subject to reciprocity, France will consent tockuimitations of sovereignty as are
necessary for the realisation or the defence otpéa

Under Atrticle 54, the Constitutional Council, upaierral of a matter to it by the President of

the Republic, the Prime Minister, the Presidenbré or the other House or 60 deputies or 60
senators, is authorised to declare that an inteoral commitment contains a clause contrary
to the Constitution. In that case, authorisatiorratify or approve the commitment in question
may be given only after the Constitution has besised.

Article 55 states clearly that treaties, once ratifand published, have an authority superior to
that of laws.

Articles 88 (1) to 88 (3) are the fruit of the ctiugional revision of 1992 made necessary by the
Maastricht Treaty: Article 88 (1) affirms the paipation of France in the European
Communities and in European Union. Article 88d®)vides that, subject to reciprocity and in
accordance with the procedures laid down by the $ttéeht Treaty, France consents to the
transfer of the necessary powers for the estabkstimf European economic and monetary
union, as well as for the determination of the sutgverning movement across the external
frontiers of the EEC member States. Article 88 d8als with the right of citizens of the
European Union to vote and to stand as candidatestinicipal elections.

B. The essential features of the Constitutional r€d's case-law may be summed up as
follows™:
a. In addition to its powers under Article 54, meésl to abové’, when legislation

authorising the ratification of a treaty is refedeto it under Article 61 of the
Constitution, the Constitutional Council reviews ttonstitutionality of the treaty?

b. Once an international commitment has been irmated in the domestic legal system,
its constitutionality can no longer be disputéd.

5% Some recent studies may be cited from among an abundance of reference works: P Gaia, Le Conseil
constitutionnel et l'insertion des engagements internationaux dans 1'ordre juridiqgue interne , Paris,
1991; "La Constitution frangaise et le Traité de Maastricht", Revue francaise de droit constitutionnel,
special edition 1992, No. 11; | Rideau, "La recherche de I'adéquation de la Constitution frangaise aux
exigences de I'Union européenne", Revue des Affaires européennes 1992, page 7; E Picard, "Vers
'extension du bloc de constitutionnalité au droit européen?", Revue francaise de droit administratif,
1993, page 47; C Grewe and H Ruiz- Fabri, "Le Conseil constitutionnel et l'intégration européenne.
Jurisprudence de juillet 1991 a septembre 1992", RUDH, 1992, p. 277.

57 The Constitutional Council has had cases referred to it on five occasions by virtue of this article: cf its
decisions of 19 June 1970, page 15 (Luxembourg Treaty), of the same date (decision of the Council on the
Community's own resources); of 30 December 1976 (election of the members of the European
Parliament), 20 January 1985 (ratification of Protocol No. 6 to the European Convention on Human
Rights) and 9 April 1982 (Maastricht ).

5 Cf17 July 1980, page 36.

%9 Cf. 30 December 1977, page 44 (case concerning Community regulations).



C. The Constitutional Council refuses to review ¢haformity of the law with a tre&fy
Responsibility for such review lies with the orayneourts.

d. Nor does it monitor the conformity of a treaijivanother international undertakifiy

e. The Constitutional Council has on several oa@sconsidered arguments based on the
violation of the above-mentioned 14th preambulaageaph of the Constitution concerning the
rules of public international law, ie unwritten @rhational lavi®

The decision of 9 April 1982is the first one to use this clause in relationttie merits of a
case. In it, the Council affirms that "these ruieslude thePacta sunt servandale, which
implies that any treaty in force binds the partasl must be implemented by them in good
faith". This affirmation or reminder made it pdgsi to preserve in this case what is known as
the "acquis communautairésum total of Community experience and achieveshetitmay be
recalled that these are rules of constitutionaleal

f. According to the Council's case-law, it is nezeyg to amend the Constitution before the
ratification of an international undertaking can hathorised in cases where:

- One or more clauses of the treaty are inconsisigth the Constitution. As far
as the Maastricht Treaty is concerned, this was ¢hse with the right of
nationals of EEC member States to vote and stanthadidates in municipal
elections, taking into account Article 3, togetheth Articles 24 and 72, of the
Constitution, but the same was not true of the aserof these rights in the
election of members of the European Parliamentledal, the Parliament does
not participate in the exercise of national sovgengy and is not part of the
institutional framework of the Republic;

- A clause affects or calls in question "the esakoonditions for the exercise of
national sovereignty”. This concept has been usgdthe Constitutional
Councif* since 197¢. It includes in particular the State's duty toagantee
respect for the institutions of the Republic, tbatmuity of national life and the
rights and freedoms of citizens.

60 See its decisions of 15 January 1975, 20 July 1977 and 17 July 1980. The situation is different when the
Constitutional Council rules as a court on the lawfulness of parliamentary elections (cf its decision of 21
October 1988 where it examined a claim based on the conformity of the Electoral Provisions Act with a
treaty).

61 17 July 1980.

62 Cf30 December 1975 (self-determination of the Comoro Islands); 16 January 1982 (extra-territorial effect
of nationalisation laws); 8 August 1985 (Act concerning New Caledonia).

63 Maastricht I.
64 g,
6 See the following decisions: 19 June 1970, p. 15; 17 July 1980, p. 36 (Franco-German convention on

mutual assistance in judicial matters); 22 May 1985 (Sixth Additional Protocol to the European
Convention of Human Rights); 25 July 1991 (Schengen).



In 1992, the Constitutional Council found that tpeovisions of the Maastricht Treaty
concerning the establishment of a unified monetarg exchange policy and the measures
concerning the entry and movement of persons raddiii called in question these "essential
conditions®®.

g. Up until quite recently, only limitations of sogignty (mentioned in the 15th paragraph
of the preamble) were in conformity with the Cansion, not transfersf sovereignty/.

Since the_Maastricht tlecision, the reference standard has become thaheo transfer of
responsibilities Such transfers do not violate the Constitutiafess, of course, they interfere
with the essential conditions for the exerciseatiomal sovereignty, referred to above. It is for
this reason that the same formula is found in & Article 88 (2) of the Constitution, since its
revision in 1992.

The right to respect for family life and the apation of Article 8 of the European Convention
on Human Rights to decisions concerning aliens

For reasons that are obvious, the rights of ali@reye accorded very little importance in the
elaboration of the European Convention on Humarh®ig This is attested by the preparatory
documents and justified by the circumstances pirgaat the time. The same is no longer the
case today: the Convention is increasingly religgbru in national legal proceedings. In

Strasbourg, the cases brought before the Commisamhthe Court refer more and more

frequently to decisions taken in respect of al{@gsexpulsion, extradition, refusal of entry).

Some general remarks will be made at this poirg peelude to comments on the application of
Article 8.

General observations

The Convention is based on the principle of noorofisnation with regard to the rights it

guarantees (Article 14). It is applicable to "ey@ne within the jurisdiction” of States Parties.
The Commission may receive petitions "from any guérglaiming to be the victim of a
violation by one of the Contracting Parties of thghts set forth in the Convention.

Certain articles of the Convention authorise orégtrictions on the rights of aliens : this is the
case in particular with Article 5 para 1f concergithe lawful arrest or detention of a person to
prevent his effecting an unauthorised entry ineo¢buntry or of a person against whom action
is being taken with a view to deportation or exitiad, and Article 16.

When aliens are mentioned elsewhere in the Comverthie aim in most cases is to secure their
protection: this is true of Article 2 para 1 of Rocol No. 4 ("Everyone lawfully within the
territory of a State shall, within that territorhave the right to liberty of movement and freedom

66 Maastricht I.

67 Cf 30 December 1976, 29 April 1978 and Schengen.



to choose his residence"), Article 4 of the samatdeol (prohibition of collective expulsion)
and Article 1 of Protocol No. 7, which concernsgadural guarantees in cases of expulsion.

The application of Article 8

There is a substantial body of case-law of the Camd the Commission concerning the
application of Article 8 on measures taken withameto aliens. It may be summed up as
follows:

- The Convention does not guarantee the rightroflen to reside in a given
country or not to be expelled from that country;

- Measures taken in respect of aliens must naegiisd the rights secured for
them under the Convention;

- When it comes to checking the conformity of aswe with Article 8, four
guestions have to be answered: a. Does a faméyeldist in the case under
consideration? This is a question of fdge jureandde factorelationships are
duly taken into account. b. Does thiecisionconstitute interference with the
right guaranteed by Article 8? The answer is affitive when the decision is
likely to prevent family life from continuing eldesve, for instance in the
country of origin, for economic, social or cultun@asons. The case-law takes
into account the existence of effective links whth country of residence, the
length of stay and the absence or loosening of $n&ks with the country of
origin (language; presence of other family membecs) Is the interference
based on one of the grounds set forth in Artickafa 2? d. Last but not least,
was the interference "necessary in a democratieesgcfor the achievement of
the above-mentioned legitimate aim?

It is the latter point to which the Court gives st careful attention, with a view to applying
the proportionality rule, one that is essentiantonitoring the conformity of measures taken by
the public authorities with the Conventfén

French administrative case-law

a. Irrespective of Article 8, the law applicableatiens already recognised and protected
their family life, at least in part, as is shownthg following illustrations:

: As early as 1978, th@onseil d'Etatin a landmark decisiéf, recognised the
right of aliens to a normal family life as a genlgpainciple of law which derived
its justification from the preamble to the Congitn. This meant that an alien
lawfully resident in France was entitled to be by his spouse and dependent
children. This right can be regulated only for seas based on either public

6 Cf the following decisions of the Court: 28 May 1985, Abdulaziz, Cabales and Balkandali v. United
Kingdom; 21 June 1988, Berrehab v. Netherlands; 18 February 1991, Moustaquim v. Belgium; 26 March
1992, Beldjoudi v. France, RUDH, 1993, p. 40.

69 Conseil d'Etat, GISTI, 6 December 1978, p. 493; concl. Dondoux, RGDIP, 1979, p. 139; D 1979, p. 661,
note Hamon.




order or the social protection of the alien and family (means test and housing
criteria). This right was subsequently confirmgdthe applicable regulations.
The courts clarified in their case-law the meanimigthe words "spousé”
"dependent child and "means test and housing criterfa".Various bilateral
conventions specify the upper age limit for chitgre

- The Order of 2 November 1945 concerning aliests lseveral categories of
aliens who, on account of social or family statey be neither deported nor
removed from the territory (Section 25);

- Lastly, the case-law relating to removal (ordgven to an alien whose legal
situation is not in order to leave the territorygok account of the personal or
family situation of the individual concerned, if ethdecision entailed
consequences "of exceptional gravifyfor him.

b. Since 1991 the courts have discontinued adherémdhe previous line of authority
which refused to take account of Article 8 of trenntion in such cases. Now, when this
defence is raised, a review is made of the confgrafithe measures taken in respect of aliens
with Article 8 para. 1. This judicial practice @&pplicable to all measures: deportation; refusal
of entry or of a visa or residence permit; remdvaim the territory’*

These precedents are very important for the redlsanthey cover the full range of measures
that can be applied to aliens. The administratbeeirts are inclined increasingly to take
account of the case-law of the European CommissionCourt of Human Rights. However, as
has already been said, this case-law relies onetbgential concept of proportionality. The
national courts must obviously do the same. Aesalt, the scope of the judicial review process
is broadened and intensified. It was a fairly tedi procedure up to 1991, but that is no longer
the case, and this development should not stop.thEhis illustration of the concrete influence
of international law on national law is as spectecias it is welcome.

70 In a decision of 11 July 1980, Minister of the Interior v. Montcho p. 315, concl. Rougevin - Baville,
RCFIP, 1981, p. 665, it was held that polygamy did not constitute statutory grounds for refusing a
residence permit.

71 Cf Limoges administrative tribunal, 17 December 1987, Mme Khattouf, p. 501: decision to set aside the
refusal of family reunion in respect of a child who was not the applicant's legitimate child but had been
given into the applicant's custody by a Moroccan judgment.

72 With regard to housing criteria, see 24 November 1989, M. et Mme Masamba; on the means test, 12
January 1990, Moncef; 7 December 1990, Keles.

73 Cf29 June 1990, Préfet du Doubs c. Olmos Quintero.

74 With regard to deportation, see Beldjoudi, 18 January 1991 (in a ruling preceding that of the court, the
Conseil d'Etat confirmed the lawfulness of the measure); Belgacem, 19 April 1991 (nullification); Serend,
13 May 1992. For refusal of a residence permit, see Ministre de I'Intérior c. Mme EI Khalma, 22 May
1992; for a case of removal from the territory, see Préfet de la Haute Loire c. Cifci, 15 April 1992; for
refusal of a visa, see Aykan, 10 April 1992; for refusal of a residence card, see Marzini, same date.




The contribution of national courts to the proteantiof refugees: interpretation of the Geneva
Convention

Designed as a follow-up to the special instrumdotsthe protection of refugees elaborated
between the two wars and based on the lessonsbéggerience, the 1951 Geneva Convention,
completed in 1967, an instrument of consummatd legekmanship, requires interpretation -
like any other convention - by the competent naticourts. The relevant bodies in the case of
France are theCommission des recours des réfugiBefugee Appeals Board), a specialised
court set up under the 1952 Act establishing thenEh Office for the Protection of Refugees
and Stateless Person®ffice francais de protection des réfugiés et aedrand theConseil
d'Etat(Council of State), which hears appeals from taeisions of the Boafd

Four illustrations are given below of the contrilout of administrative case-law to the legal
protection of refugees:

A. The origin of persecution

Article 1 of the Geneva Convention states thatdéf@nition of the term "refugee” covers any
person who, owing to well-founded fear of beingspeuted for one of the reasons listed, is
unable or unwilling to avail himself of the protect of the country of his nationality. It says
nothing about the origin of persecution. In masdes, the responsible party is the government
or the public authorities of the country concernd8ut that is not always the case. In many
countries, individuals or members of certain groupsee exposed to persecution by
"unidentified" groups which are frequently suppdrter tolerated by the government. The
restrictive interpretation of the Appeals Board, iethrefused to take account of "private"
persecution, was overruled by ti@onseil d'Etat which held that persecution by private
individuals or groups could be taken into accouhew in fact it was encouraged or knowingly
tolerated by the public authoriti&s

B. The concept of membership of a social grouprasson for persecution

One of the reasons for the persecution feared bgfagee, according to Article 1 of the
Convention, may be "membership of a particularaagioup”. The Appeals Board referred to
this concept in cases concerning persons coming fre communist countries of Central and
Eastern Europe and from Indo-China after 1945, \Wwhd been persecuted on account of their
allegedly "bourgeois” social origin or professiorattivity. A recent decision of the Appeals
Board broadened the definition of "social group".

This was in the case of women threatened with iotsion in certain African countries, who
feared persecution if they did not comply. It Wwekl that a woman from Mali who had asked to
be granted refugee status on account of the daoigeircumcision in her country could obtain
that status if she had personally been exposedhataype of mutilation and deprived of official
government protection. Although the decision dmeexplicitly use the term "social group”, it

75 On the rules applicable to refugees in France, cf. Tiberghien, op.cit.

76 Dankha, 27 June 1983, page 220; concl. Genevois, AIDA, 1983, page 431; |[DI, 1984, page 117, note
Julien - Laferriere; Davoudian, 31 July 1992.




implies that women who find themselves in the abmmtioned situation may be recognised as
belonging to such a group for the purpose of thalieation of the Conventidh

C. Can a refugee be extradited to his country mfio?

At first sight, this question calls for a negataseswer, in view of the importance of the rule of
non-repatriation gon refoulementin the law relating to refugees (Article 33 ottkseneva
Convention). In fact, Article 33 does not mengatradition, which is a specific procedure, and
the preparatory documents indicate that it had beeemed necessary to leave extradition
outside the scope of the law applicable to refugdesthose days, extradition was governed
exclusively by bilateral treaties. Such is no lenthe case today in Europe, on account of the
European Convention on Extradition and the supplearg guarantees it contains. When it
was faced with this question, ti@onseil d'Etatcould not cite Article 33 as grounds for a
negative reply, for the reason given above. ltasélle a decree ordering the extradition of a
refugee to his country of origin on the groundgipthe definition of the term "refugee" as it
emerged from Article 1 of the Geneva Convention @idthe general legal principles
applicable to refugees which bar a state from @eing up a refugee whom it recognises as
such to the authorities of his country of origin, any manner whatsoever, subject only to
reasons of national security provided for in then@ention.

The judicial approach adopted by tl€onseil d'Etat combining the interpretation of the
Convention with the affirmation of general legalingiples, is particularly clear in this
decisiorf®,

D. The rights of asylum seekers

Neither the 1951 Geneva Convention nor French ligps deal clearly with the situation of
asylum seekers. The Convention does not grant ahegit of residence. French law is silent
on the subject and only a 1985 circular issuedHgyRrime Minister settles certain aspects of
the question, on fragile legal grounds. In 199 Conseil d'Etatried a case which led it to lay
down important principles. The decision cites @eti31 para. 2 of the Geneva Convention
which states that the States Parties may apply thielynecessary restrictions to the movements
of refugees unlawfully in their territory "until éfir status in the country is regularised or they
obtain admission into another country”. Refereisaien made to the role of the French Office
for the Protection of Refugees and Stateless Pgrsanch is responsible for granting refugee
status. TheConseil d'Etadraws the following conclusion: these provisioesassarily imply
that an alien who asks to be granted refugees sta&un principle authorised to remain
provisionally on national territory until a decisichas been taken on his application. In the
absence of laws or regulations specifying the ptaoes for the application of this principle, the
administration is required to take the measuresasary for its implementation.

Conclusion: Asylum seekers must be given offieisidence papers unless their application is
manifestly intended solely to thwart a deportatioeasuré’.

77 Commission des recours des réfugiés (Refugee Appeals Board), Mlle X, 19 September 1991.

78 1 April 1988, Bereciaurta - Echarri, p. 135.

79 Préfet de I' Hérault c. Dakoury, 31 December 1991; concl. Abraham, RUDH, 1992, p. 117.




APPENDIX

FRENCH CONSTITUTION
Extract

The French Republic, faithful to its traditions,ahobserve the rules of public international
law. France will not engage in any war of acquisitand will never use its forces against the
liberty of any people.

Subiject to reciprocity, France will consent to sliohitations of sovereignty as are necessary to
the realisation or the defence of peace.

TITLE VI
Treaties and International Agreements

Article 52
The President of the Republic shall negotiate atifiyrtreaties.

He shall be kept informed of all negotiations le&dito the conclusion of international
agreements not subject to ratification.

Article 53

Peace treaties, trade agreements, treaties or amges#s concerning international
organisations, those implying a commitment of maiagesources, those amending rules of a
legislative nature, those concerning personal stand those calling for the transfer, exchange
or annexation of territory, may only be ratified approved in pursuance of an Act of
Parliament.

They shall take effect only after having beenieatibr approved.

No transfer, exchange or annexation of territoryalstbe valid without the consent of the
population concerned.

Article 54°
(Constitutional Law N°. 92-554 of 25 June 1992)

If upon the demand of the President of the RepublcPrime Minister or the President of one
or other House or sixty deputies or sixty senatthrs,Constitutional Council has ruled that an
international agreement contains a clause contréwythe constitution, the ratification or
approval of this agreement shall not be authorigetl the constitution has been revised.

80 Former Article 54 :

If upon the demand of the President of the Republic, the Prime Minister or the President of one or other
House, the Constitutional Council has ruled that an international agreement contains a clause contrary
to the constitution, the ratification or approval of this agreement shall not be authorised until the
constitution has been revised.



Article 55

From the moment of their publication, treaties greements duly ratified or approved shall
prevail over Acts of Parliament subject, for eaginement or treaty, to reciprocal application
by the other party.



b.The role of the Constitutional Tribunal in the ii@rpretation of international law in

Poland - Report by Prof. Tomasz DYBOWSKI, Judgélst Constitutional Tribunal

Introduction

11

The task of monitoring the constitutionalitylegislation lies with the Constitutional
Tribunal. The necessary legal conditions for itsabkshment were fulfilled by the
revision of the 1952 Constitution, as adopted by Sejm on 26 March 1982

Following lengthy discussions and preparatory wdhe Constitutional Tribunal was
actually established by virtue of the Act of 29iAp®85°%, while it began functioning
officially on 1 January 1986.

Under the act, the question of the referral ofesato the Constitutional Tribunal was
settled by the parliamentary decree of 31 July 1&8%he detailed method of referral to
the Constitutional Tribun&f.

The Constitutional Tribunal was set up primarily monitor normative instruments
(establishing laws) in the field determined by @enstitution and by the Act on the
Constitutional Tribunal. The changes taking platehe legal system, especially as a
result of the transformation of the political sceset in motion by the constitutional
amendment of 29 December 1¥84volve the assignment of particular significanae
the essential functions of the Constitutional Tmiés namely those of establishing
judicial case law, signalling infringements and rfarlating binding interpretations of
laws.

The establishment of case law constitutes byf itbed essential feature of the
Constitutional Tribunal's activity. Most of the ifunal's decisions concern the
conformity of laws with the Constitution after thegwve been adopted and have entered
into force (ex post facto) except - since 8 A®BY - in the case of the right of referral
of the President of the Republic of Poland whootee$igning an act into law, may ask
the Tribunal to confirm its conformity with the Gtitutiorf>. Moreover, the Tribunal is
empowered to give rulings on whether prescriptistruments of lower status are
compatible with the Constitution or with ordinagwis.

81
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85

Article 33 of the Act amending the Constitution of the Republic of Poland (Official Gazette No. 11, p. 83).
Uniform text of the Act - Official Gazette No. 109, 1991, p. 470.

Official Gazette No. 39, p. 184.

Official Gazette No. 75, p. 444.

Article 27 para. 4 of the Constitution of the Republic of Poland and Section 1 para. 1 (1) of the Act
concerning the Constitutional Tribunal.
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One responsibility of the Constitutional Tribumgaln offshoot of its task of establishing
case law namely that of informing the Sjem of sloonings and gaps in legislation, the
elimination of which is essential to the cohesibthe legal system.

Legal questions relating to judicial or adminidike proceedings already in progress
may be submitted to the Constitutional Tribunal mvtteey concern the constitutionality
of such proceedings or the conformity of anothegspriptive instrument with the
Constitution or the laws. Such questions may Heechsvhen the outcome of the
proceedings depends on the reply.

Changes in the system have resulted in two nepomnegbilities for the Tribunal: the
first is that of monitoring the constitutionality the objectives and activities of political
parties, although the Constitutional Tribunal hast get been required to make rulings
in this field; the second is that of formulatingdling interpretations of the laws in force.
The latter function was inherited by the Constimél Tribunal from the now defunct
Council of State.

Poland signed the European Convention for theteetion of Human Rights and
Fundamental Freedoms in Strasbourg on 26 Noven@@t,when it joined the Council
of Europe. On 2 October 1992, the Sejm of the Bliepof Poland expressed its
agreement through the adoption of a law ratifying Convention.

Both the International Covenant on Civil andlift@al Rights and the International
Covenant on Economic, Social and Cultural Rightsewatified by Poland on 3 March
1977°.

It can be said that, in general terms, Polisbdl rules are closely akin to the basic
principles of the Convention for the Protection iman Rights and Fundamental
Freedoms. The statutes enacted after the debhatas @989 "Round Table" reflect the
approach of the Convention.

Following the introduction of decisive changestive Polish Constitution in 1989,
including in particular the adoption of the printgpof democracy and the rule of law,
the Constitutional Tribunal has been responsibtetlie most recent case law reflecting
the limited but precise re-interpretations of thHalgsophical principles underlying the
constitutional conception of the law.

This is particularly clear from the way in whidhet Constitutional Tribunal deals with
the categories of fundamental freedoms, as didtiost essential rights.

The Constitutional Tribunal follows a powerful cemt of Polish legal opinion in
considering the categories of freedoms as a fi€ldnoestricted behaviour, not defined
by the State, and closely bound up with the nabfirde individual. This philosophy
enables the Tribunal to declare that the legisldias a distinctly limited role to play in
the regulation of fundamental freedoms, one cirauiipsd in effect by the system of
guarantees for the enjoyment of freedoms and tl&igons on their enjoyment
imposed by the public interest.

86

Official Gazette No. 38, 1977, pp. 167 and 169.



11

In its activities connected with the protectionfufidamental rights and civil liberties,
the Constitutional Tribunal has drawn up a set akib constitutional concepts and
principles which serve to guide it in the processnonitoring the constitutionality of
legislation.

One particular result of the Constitutional Trikalis case law is the precise definition of
the concept of equality before the law and the titotisnal principle of social justice.

While developing the principles of democracy amel ule of law, the Constitutional
Tribunal has also elaborated - for the sake of pat protection of civil rights - the
principle of protection of acquired rights and, eytension, that of citizens' confidence
in the State and the non-retroactivity of laws.

Conditions for the introduction in the domestilegal system of international rules
relating to human rights

Description of applicable procedures

a. The Constitution currently in force contains mbes defining the position of
international law in the domestic legal systemhaf State. It contains only the
rule of competence, determining the capacity ofRtesident of the Republic of
Poland with regard to the ratification of internatial agreements. If the
ratification of such agreements entails heavy faianburdens for the State, or
the need to amend legislation, the prior agreenaérihe Sejm is essential. In
the discussions currently under way on the formthaf new Constitution,
emphasis is being placed on the necessity of dgfitie constitutional rules
capable of providing a solid basis for the instdus which apply domestic law
in conjunction with international law.

In the international legal doctrine, there istaosig tendency in Poland to assign
absolute priority to the rules of international law relation to national rules.
This means that the rules contained in internati@ggeements - following their
adaptation orex proprio vigore- would occupy a position midway between the
Constitution and ordinary statutes in the hierardfyegal rules.

In any event, under this doctrine, there is seebe a need to include in the
Constitution rules concerning compliance with théat&s international
commitments, as well as rules concerning the mefithe principle requiring
the Sejm to approve international agreements, éslbpethose in the sphere of
civil rights and freedoms.

Special importance is attached to the cataloguprimciples which exercise a
direct influence, in constitutional practice, oretbontent of established law and
the means of prescribing constitutional rules. Tikeof such principles and
their content in the constitutional context are thigbject of dispute in the
teaching of legal theory. Allowing for this restion, the fundamental principles
of constitutional law may be considered to includividual freedom, social
justice, equal rights (and equality before the latlie correlation of rights and



duties, the evolutive nature of rights and freedgunstection of acquired rights
and non-retroactivity of legislation.

The legal scope for the direct application of stintional rules concerning the
fundamental freedoms of citizens is determinedhiey content of particular
constitutional freedoms which in Poland include tlelowing: liberty and
inviolability of the person (Article 87 para. 1 thie Constitution), inviolability of
the home and confidentiality of correspondencei¢ierB87 para. 2), freedom of
conscience and religion (Article 82 para. 1), freadof speech and freedom of
the press (Article 83), freedom of assembly antiayatgs, of processions and
demonstrations (Article 83), freedom of associafjarticles 84 and 85), and
freedom of economic activity (Article 6).

The more detailed clarification of these freedasna matter of the practice of
governmental organs in the process of implemertiadaw, backed up by legal
theory.

The second set of constitutional rules goverfimglamental civil rights, defined
as rights justifying certain actions by the Statejudes regulations concerning
in particular the following social rights of citine: the right to marriage and
motherhood and that of the family to be assisted piotected by the State
(Article 79 para. 1), the right to benefit from tuwll achievements (Article 73)
and certain elements of the right to social pratecand the right to work.

The current Constitution disregards certain fumgantal civil rights which
should have a place in the basic law in view ofithgortance attached to them
by the rules of international law. The followingyrbe mentioned by way of an
example: the right to life, the right to a fairatj the right to leave one's country
and return to it, the right to choose one's plateesidence freely, the right to
privacy, the right to the unrestricted developmehtthe personality in the
various fields of spiritual life, the prohibitiorf éorced labour and the rights of
persons deprived of liberty. These rights are meet in sub-constitutional
instruments (ordinary laws), although this cannetdmnsidered to be sufficient.
Given the lack of clear prescription of these rggiit the Constitution, they now
have to be established by means of interpretagspecially with regard to
Article 1 of the Constitution which reads as fooWThe Republic of Poland is
a democratic State ruled by law and implementing phinciples of social
justice”.

It may be noted that certain statutes resohe problem of the relationship
between Polish law and international law by speotfythe position of
international agreements in the system of legas@nd the procedures for their
application. The statutes refer to internatioralvlin various ways and usually
recognise its superiority over national law.

This occurs in cases where:
I. the ordinary statute refers to an internatibrgreement specifying the

scope and conditions of the application of rightpressed in the law.
For example, the codes of civil and criminal praoed refer to



agreements defining the category of persons awgedrito enjoy the
benefit of diplomatic immunities;

il. the statute determines whether domestic lawthe terms of the
international agreement should be applied in a giw@atter, and decides
on the question of precedence in the event of diconf rules, eg
Sections 1 and 2 of the Act on private internatitena®’, Article 1096 of
the Code of Civil Procedure, Article 541 para. ltlef Code of Criminal
Procedure, or Section 29 of the Aliens®Act

iii. the statute finds that it does not infrinthee corresponding agreements,
eg Section 15 para. 1 of the Aviation AcBection 2 of the Act on the
conditions of international road transpdft

V. the statute refers to a treaty in a field wehéhere are no national
regulations.

With regard to the binding nature of treaties domestic law, Polish legal
writers point to the following:

a. the principle that a State which has legitieha entered into an
international undertaking should incorporate in itomestic
legislation the amendments needed to enable itulid fts
obligations;

b. Article 27 of the Vienna Convention on thevlLef Treaties,
which provides that a party may not effectivelykevits internal
law as justification for its failure to perform eetty;

C. the principle"pacta sunt servandaArticle 26 of the Vienna
Convention).

These points do not establish the pre-eminentgarhational law in relation to
national law, but merely the need to fulfil theemational commitments
incurred, through amendments to domestic legistatiwhere appropriate.
Already in the preliminary work on certain covergafgg the Covenant on Civil
and Political Rights or the one on economic, soaiad cultural rights), it was
assumed that the basic means of incorporating firewisions would be through
legislative instruments in the contracting courgrielndeed, the provisions of
these covenants cannot all be expected to be>sadfseng (directly applicable).
As far as the covenants are concerned, therefbeeState will have fulfilled its
obligations under them even without making thenecatly applicable, by
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adopting measures in its domestic legal systemhadoaform to the rules laid
down by international agreements. This is an irtgur problem from the
standpoint of the protection of civic rights.

The Act concerning the Constitutional Tribudeés not directly empower the judges on
the Tribunal to monitor the conformity of nationddgal instruments with the
international conventions ratified by Poland, sirszeeh conventions remain outside the
jurisdiction of the Tribunal. In the past, thiscixsion was justified by the existence of a
gap in the Constitution on the subject of thetreteship between international law and
domestic law; unless that gap is filled, it is impible to introduce checks on the
constitutionality of international agreements. practice, however, the Constitutional
Tribunal refers to these agreements subsidiarilysfudgments.

By way of example, in case K 8/91, noting the rmmatibility with the relevant
constitutional rule of that part of the Act conaaign frontier guards which excludes the
possibility of submitting claims in court in contien with the conditions of service of
the officials concerned, the Constitutional Tribudacided - outside the context of its
judgment - that the provision in question was ingatible with Articles 14 and 26 of the
International Covenant on Civil and Political Right

The Constitutional Tribunal referred to severahtan rights covenants in the recitals of
case K 11/90 concerning religious education ine&Sgathools.

In case K 1/89 concerning the acquisition of é&rtient to an invalidity pension,
particularly with regard to the requirement of pfaaf a minimum period of professional
activity, the Constitutional Tribunal expressed thginion - in the recitals of the

judgment - that the provisions of Article 5 pardsand 2 of ILO Convention No. 37
ratified by Poland prescribe 60 months as the marimqualifying period of

professional activity. It is therefore impossible teny the importance of these
provisions for the creation of an entitlement tararalidity pension.

On that occasion, the Constitutional Tribunal nmained its opinion that the ratification
of covenants (agreements) places a binding obtigatn the Republic of Poland,
meaning that even the courts must apply them, @ordance with the principlex
proprio vigore unless it emerges from the content and wordinga ofovenant
(agreement) that it is not directly applicable. di@idering the binding nature of
covenants (agreements), the Constitutional Tribdakés account of this aspect in its
interpretation of the rules. However, as the laands at present, international rules
cannot by themselves constitute grounds for a jedgm

Consideration of international rules by the catitutional judge in the exercise of its
functions

As the law stands at present, the Constitutiomddufial is not in a position to apply
international rules directly, but when monitoringet constitutionality or legality of
domestic statutes, it takes account of the instnisnef international law and the
tendencies to which they give expression. Thparicularly true in the fields of human
rights and fundamental freedoms, as such instrusnguide the establishment of case
law and the interpretation of the laws in force.



The Constitutional Tribunal's main aim in estahigy case law is to guarantee the
values protected by the Constitution, while atshme time promoting their integration
into the legal system of the Republic. The inttgiion of constitutional rules adopted
by the Constitutional Tribunal takes account of thecumstances surrounding the
change of system and political pluralism, but sermieiefly to protect human rights and
freedoms on the basis of the principle enshrinedrircle 1 of the Constitution: "The

Republic of Poland is a democratic State ruleddwy &nd implementing the principles
of social justice".

As was said above, the constitutional principled galues applied by the Constitutional
Tribunal, and the main constitutional rules in pautar, are the following: equal rights
and equality before the law, social justice, citigeconfidence in the State, non-
retroactivity of laws, protection of acquired rightfreedom of religion and conscience,
freedom of association, freedom to exercise ana@uanactivity, protection of private
property, coherence and stability of the legal @ystand regulation of rights and duties
by statute.

In the judgments it has been delivering for siargenow, the Constitutional Tribunal

has had the opportunity to explain how the contdrdertain constitutional principles

mentioned in this chapter should be construed. Trhminal referred to these principles
when it interpreted the relationship between funelaial rights and other constitutional

rules, in order to achieve harmonisation. On a bemof occasions, the content of
international conventions (covenants) has servedadsasis for the legal solutions
adopted.

This has occurred frequently in its practice dhbiishing case law, for example when it
has interpreted fundamental rights with the helpgeheral constitutional principles,
particularly the principle of social justice andwe rights. The latter principle is not at
variance with the content of Article 26 of the G on Civil and Political Rights.

In its judgment of 3 March 1987 (case P 2/87) lma ¢onsistency of the provisions of
decrees by the Minister of Health and Social Weltaetween 1985 and 1987, defining
admission quotas for women and men in the acadevhieedicine, the Constitutional
Tribunal used the general formula of equality ifaten in particular to the question of
legal discrimination on the grounds of sex. Théumal acknowledged that "in the
legal field, the principle of equality is respectadhen each citizen can become the
beneficiary of each of the rules granting a speaivil right. From the point of view of
equality, therefore, it is inadmissible to disciaie between citizens on the basis of
differences in their legal status".

In accordance with the constitutional interpretati of the rights and freedoms of
citizens, the Constitutional Tribunal also emphegighe fundamental nature of the
principle of equality before the law. "It enjoyetstatus of a general principle covering
all rights, freedoms and civic duties. Any resinies placed upon it for a purpose other
than the achievement of social harmony are inadbis's

The Constitutional Tribunal used the broadest fbsgerms in its judgment of 9 March
1988 (U 7/87): "the constitutional principle of exdity before the law (equal rights), in
accordance with the broadest acceptation of Art&Efeof the Constitution, consists in



the fact that all persons recognised as having li@gasonality (the persons to whom
rules of law are directed) possess the same cheniatt trait of identical importance

and must be treated equally, that is to say acogrdb the same criteria, with no
discrimination or partiality".

In the preliminary paragraphs of the decision &f Qctober 1989 in case K 6/89
concerning the system of pensions for miners aan tAmilies, considered from the
standpoint of equality before the law in the fiefdsocial insurance, the Constitutional
Tribunal referred inter alia to the provisions oftile 3 in conjunction with Article 9 of
the International Covenant on Economic, Social &dtural Rights requiring States
Parties to the Covenant to ensure equality of sght men and women, and considered
in addition "that from this point of view referenskould be made to Article 26 of the
International Covenant on Civil and Political Right which prohibits all
discrimination”. Thus, the Constitutional Triburditl not disregard international legal
instruments to which Poland is required to adhexed it accepted the submissions
based on their content as an additional argumeliitieina very important one for the
interpretation of domestic law.

The principle of equality before the law, as thasib of reviews of either the
constitutionality or the legality of legal instrumts, was often looked at separately or in
juxtaposition to other principles in the decisimithe Constitutional Tribunal.

In case K 5/91, the Constitutional Tribunal statedt the constitutional principle of
equal rights for citizens meant that it was inadsitike to enact statutes or other legal
instruments which introduced privileges or discnatory treatment of citizens on the
grounds of their sex, birth, education or profemssias well as on account of their
origins or their social status. The principle afuality ranks as a general principle
concerning fundamental rights, civil liberties aadic duties. The Constitution makes
particular reference to the equal rights of men amomen, guaranteeing them equal
opportunities, including opportunities in the pred@nal sphere. This means that for
certain professional groups (eg judges, prosecutasearchers), the lowering of the
retirement age for women must be considered asrticplar right of access to early
retirement, while the inclusion in the law of pwgns entailing the premature
compulsory termination of the employment contrambstitutes a restriction of the
professional opportunities of women compared witmmThe stipulation of an early
retirement age for women thus becomes a factorsofichination against the latter in
comparison with men possessing the same occuphtstais. The limitation of
professional opportunities for women, eg univergtturers, at a time when biological
and social differences are no major impedimentdffective pursuit of occupational
activities and the achievement of scientific adeangs sharply at variance with the
principle of equality before the law and equal tgfor men and women.

In its decision of 9 March 1988 (case U 7/87), @wnstitutional Tribunal expressed the
view that, given the lack of objective and unecqeaVtegal criteria, as well as the lack

of an exhaustive definition in the Constitutioriayt with the Constitutional Tribunal to

evaluate the criteria used in law.

According to the Tribunal, among all the possitligeria, "the main legal criterion for
determining the classification of persons (to wHegal rules are directed) is the fact
that such classification (...) must be sociallyieaple”. "The concept of justice, which is



of fundamental and paramount importance, servesveduate the legitimacy of social
differences. If unfair differences come to lightthe division of property and the
corresponding classification of people, these iifiees are considered as inequalities”.

The Constitutional Tribunal first of all concernagelf with the principle of social
justice in direct connection with the principleaxfual rights, which must constitute the
basis of the regulation of social relationships.

The principle of social justice was defined in daer terms by the Constitutional
Tribunal in its declaration of 11 February 1992dase K 14/91, concerning the upward
adjustment of retirement and other pensions underAct of 27 October 19¥1 The
Constitutional Tribunal adopted this as the fundatakprinciple of the system of social
insurance. It exists primarily as a formula foethward of benefits based on the period
of employment (essentially as regards retiremenbsipas), but also involves
apportionment according to needs (particularly metcase of persons who receive
disability pensions, family allowances or accideenefits).

From the point of the view of the evaluation @& #ct in question, the Constitutional
Tribunal adopted the following ideas as fundameelaments of the principle of justice:

I. There is a correlation between the size andjtlerof payment of contributions
(employment input) of insured persons and the ksitahent and amount of
entitlement to retirement and other pension begnefit

. The principle of social justice in the systefsocial insurance is applied with
due regard to its redistributive function. In shahis principle consists of a
precise levelling of the amount of benefits inaigersons with a low base level
of benefits and to the detriment of those withgh Hiase level of benefits. The
principle of social solidarity justifies this cormen of the function of social
redistribution which makes it necessary to sprdael weight of benefits to a
broad range of persons concerned by social insiganc

However, the reduction of the level of benefitspersons with a high basis of
assessment makes it necessary to take into acdbentprinciple of the

proportionality of benefits and contributions, teetparticipation of the insured
person in the accumulation of insurance funds. nirrthis standpoint, the
principle of proportionality is consistent with anaistified by the principle of
justice based on the sharing of benefits accortbngerit. This principle is also
expressed in the ILO conventions ratified by Poldwad. 35 (Article 7), No. 37
(Article 7) and No. 39 (Article 9).

il. The principle of social justice calls for gezential treatment for insured persons
who have worked under particularly difficult conadits or have carried out
work of a special nature, if their employment inpat not been appropriately
taken into account by means of a higher level oebg depending on the level
of remuneration (income). Preferential treatmehbwd also be given to
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insured persons incapacitated by industrial acctdesr occupational diseases,
if the law makes no provision for special compeasdbr them.

The principle of social justice requires that gction be provided for persons receiving
the lowest or a slightly higher level of benefitee if such benefit should be lower on the
basis of the rules of calculation. In such cases,principle of proportionality as the
foundation of social insurance must be amendetiemeime of the principle of justice,
to be achieved through the application of the mfl@pportionment according to needs
and in accordance with the redistributive functarsocial insurance.

The Constitutional Tribunal has adopted the piheithat social insurance is a system
of compensation for the loss or substantial dimorubf a person's capacity to meet his
needs. For this reason, it is impossible in piteito reconcile the receipt of benefits on
these grounds with the unrestricted possibilitypaid employment. The high-level of
State participation in the financing of social ingoce benefits (with a limitation
concerning insurance schemes where contributionldusre the main source of paid
benefit) justifies suspension of the payment oéfiten cases where the insured person's
income is not limited, as well as a reduction @& tavel of benefit received where a
specific amount of income is exceeded. In terrpsidiple, this situation is compatible
with the nature of social insurance, the constitodil basis for such insurance (Article
70 paras. 1 and 2 (1) of the Constitution) and kk@dventions Nos. 35 to 40 which also
authorise the suspension or reduction of benefitieudefined circumstances.

The above-mentioned ILO conventions which - tagetiith other instruments of
international law ratified by Poland - constituténet basis for checks on the
constitutionality of the provisions of domestic lander Article 1 of the Constitution
(principle of the rule of law), are important fdre interpretation of the appropriate rule
of the Constitution (Article 70 paras. 1 and 2 (1)Most of these conventions have in
common more particularly the rule that insurancedfés can be suspended or reduced
(partially suspended) in situations where the iesuperson continues his employment
involving compulsory insurance (Article 8 para. 2 @onventions Nos. 35 and 36,
Article 8 para. 2 of Conventions Nos. 37 and 38)(ilo the case of widows' pensions
under the insurance scheme for employees) whererdmsineration exceeds a
prescribed rate (Article 11 para. 2e of Conventidlos. 39 and 40).

The constitutional principle of the rule of lawr{i8le 1 of the Constitution) provided the
basis for the Constitutional Tribunal's judgmentl&f June 1992 in case U 6/92, where
the Tribunal found that a resolution of the Sejrmputting the Minister of the Interior
to supply full information on certain civil servardnd other persons who had previously
collaborated with the security services, was natanformity with the Constitution. In
the passages based on this principle, the judgemahthe recitals emphasised the right
to protection of personal honour and dignity, afrded in Article 17 of the International
Covenant on Civil and Political Rights which stials that no one shall be subjected to
arbitrary or unlawful interference with his private family life, nor to unlawful attacks
on his honour and reputation. The Constitutionabdnal stressed that "everyone is
entitled to legal protection against interferencadaattacks of this type”. There is no
doubt that this is a personal right, to special fgaiion in a democratic system.



A government body can only be authorised to ietevin the field of personal rights
through a legal instrument with the force of laWhis is an absolute requirement which
falls within the domain of the principle of demaxyand the rule of law".

It lies with the legislator to indicate matterssegved for the law, and such legal

limitation must be admissible under the Constitutio Consequently, in cases

constituting legal subject matter, the Sejm cammhatose arbitrarily between a law and

a resolution - indeed, the latter is a legal instrent of lower status. As a result of the
principle of democracy and the rule of law, legafjulations authorising interference in

the field of civil rights and freedoms must fulfie requirement of adequate definition.
This means the precise definition of the admissibda of interference, as well as the
method of such interference, following which thespe whose rights and freedoms have
been limited can defend himself against an uniedtifiolation of his personal interests.

As regards attacks on reputation or honour, Artitfeof the International Covenant on

Civil and Political Rights provides for the printgpof legal protection against that type

of interference.

In case K 1/91, which was concerned with the rightindividual ownership, the
Constitutional Tribunal also emphasised the patacumportance of Article 1 of the
Constitution, which proclaims that Poland is a denatic State ruled by law, which
applies the principle of social justice. Althouglticle 7 of the Constitution was of
major importance to this particular case, as farthe merits of the case and the issue of
the protection of the right to ownership were caned, this article should nevertheless
be considered in conjunction with other provisiofshe basic law, especially Article 1
of the Constitution.

In case K 11/90, the Constitutional Tribunal expdal the principle of the secularity and

neutrality of the State. In the field of the emaynt of the fundamental rights of freedom
of religion and freedom of conscience, togethehn Wit principle of equality before the

law, it found that State secularity and neutralityuld serve as a basis for voluntary
religious education in State schools and couldmetn that such education should be
banned if the citizens concerned wished it to bpatised.

Indeed, there is no disregarding the fact that ittetruments of international law and
international agreements ratified by Poland requine State to respect the inalienable
and natural rights proper to each individual, indlng the right freely to secure
religious and moral education for his children iocardance with his convictions.

The question of freedom of conscience is alsohtmiapon in the Constitutional
Tribunal's judgment of 15 January 1991, in case /808 concerning the issue by a
doctor of a certificate of eligibility for abortion The Polish legal system contains no
provision requiring the issue of a certificate 6fibility for abortion which might allow
of exceptions authorising non-compliance with tbidigation. In particular, this
obligation is not imposed by the Act currentlyarceé on the conditions of eligibility for
abortion. The certificate of eligibility for abaoh contains elements of medical
knowledge and social and ethical judgment, whicamadhat a judgment as to possible
eligibility for the operation can only be considéna terms of ethical categories, in the
same way as the performance of the operation.it3éie doctor's right to avoid issuing
such a certificate or carrying out the operatiomdae deduced from Article 82 para. 1
of the Constitution, which proclaims freedom of smence. Freedom of conscience
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does not mean only the right to represent a spgedfint of view about life, but above all
the right to act in accordance with one's own carsee; the right to be free from the
constraint of acting against one's own consciencehis definition of freedom of
conscience is confirmed in Article 18 para. 2 af thovenant on Civil and Political
Rights.

In case K 6/90, the Constitutional Tribunal tooktand on the subject of the freedom of
association of citizens, stating that the purposéhis fundamental right is to develop
civic, political, social, economic and cultural adties. This right covers the very
general categories of civic activities, but thavimg been said, it does not cover every
collective activity, only organised activities liagt some length of time. It finds concrete
expression in ordinary legislation. The principbé freedom of association is not
restricted to private individuals and may also ext¢o basic organisations.

The principle of freedom of association for citizés not absolute in nature. Article 84
para. 3 of the Constitution prohibits the estabiint of associations whose purpose or
principal activity threaten the political and sotiaystem or the legal order of the
Republic of Poland. The exceptional nature of titosmative principle of freedom of
association cannot be interpreted broadly.

The range of legal and structural forms of asstoraand the legal consequences
attached to them by the legislature are importastis shown by the example of political
parties, trade unions and associations. As regdtis achievement of economic
objectives, the legislator has made provision famis of organisation such as co-
operatives, companies, foundations authorised tyage in economic activities, trade
federations, lawyers' offices, etc. Co-operatiaes one of the concrete manifestations
of the constitutional principle of freedom of asaton. This principle could not be
achieved if, in a given situation, it was to nyllthe principle of freedom of economic
activity.

As regards the freedom to engage in economiciggtitie Constitutional Tribunal has
stated - in case U 9/90 - that restrictions on theedom can only be established by
statutes, and then only when it interferes withirgerest which the legislator would
consider deserving of protection. Anti-trust Iéagion is one possible example of such
restrictions.

The limitation of this constitutional principle maot be decided freely; in principle, it is
a practical matter and concerns the sphere of tiséggtion of life and human health in
the broad sense of the term. On the other hanag b the laws provides for general
exclusions which would eliminate certain categooépersons from the circle of those
who are authorised to engage in an economic agtivit

In a democratic and constitutionally-goverr&dte, the legal system must be based on
the principle of independence. Indeed, such inudgece constitutes a fundamental
guarantee for securing human rights and freedoi@sie of the particularly important
aspects of the concept of autonomy (leaving asitgtibnal and structural autonomy) is
the personal independence of the judge. The ioadit and characteristic solution
adopted in the constitutional legislation of marmgumtries is the stipulation that the
judges are independent and are subject only tdatws. The particular status of the



judges of the Constitutional Tribunal is defined Amticle 33a of the Constitution,
according to which Members of the Constitutionabiinal shall be independent and
subject only to the Constitution™.

The requirement of political neutrality, as refle¢ in the ban on membership of
political parties and organisations and the banamgaging in political activities, is of
capital importance for the definition of the pasitiof judges.

This ban was introduced in Polish legislation 889, when the system of government
changed. With regard to the members of the Catistiial Tribunal, there is also a ban
on simultaneously "holding office as a deputy e $gjm or senator, working in the civil
service or carrying out any other activity liketyimpede the exercise of the functions of
a member of the Tribunal, put a slur on its honaurundermine confidence regarding
the impartiality of its judgment®

One of the important factors helping to guararteeindependence of the Constitutional
Tribunal is the publication of separate votes ofinaggns {otum separatujnin the
recitals of judgments. The Constitutional Tributdk this decision in plenary session,
in a resolution of 3 October 1990, laying down #pecific procedure under which a
separate vote or opinion concerning "the judgmemd aot just the recitals, shall be
subject to publication, together with the judgméntthe President of the session of the
Tribunal who shall indicate which judge has expegsa separate opinion and orally
present the main reasons for that opinion, as esg@é by the judge in question”. A
copy of the separate opinion of the Constitutiomabunal judge is given to the
participants in the proceedings together with aycopthe judgment.

This has occurred on several occasions in thecjadpractice of the Constitutional
Tribunal, for example in case U 8/90 concerning sideration of the conformity of
certain provisions of the 1990 Decree by the Mamisif Health and Social Welfare on
the method of issuing medical certificates of biigy for abortion with the 1956 Act
determining the conditions for such an operation dase K 11/90 concerning
consideration of the conformity of the Ministry Bflucation's instruction on the
restoration of religious education in State schomith the Constitution and other laws,
in case U 6/92 concerning consideration of the eonity with the Constitution and
certain other laws of the resolution of the Sejmthe Republic of Poland, dated
28 May 1992, requiring the Minister of the Intertorsupply information on certain civil
servants and other persons with regard to theirt palaboration with the security
services; and in case U 1/92 concerning considenanf the conformity with the
Constitution of the provisions of the 1963 Alierts, A the part thereof governing the
circumstances and procedure of imprisonment, fpeaod not exceeding 90 days, in
respect of aliens to be expelled from Poland.

It should be emphasised that the judgments dCdmestitutional Tribunal in these cases,
together with the grounds for the separate opinierpressed by the judges of the
Tribunal, have frequently given rise to serioustomversy in journals and in legal and
scientific circles.
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lll.  Right of international control organs to monibr the activity of the Constitutional
Tribunal

Given the methods and area of jurisdiction of Bwish Constitutional Tribunal, as
described above, there is currently no possibdityodging appeals against judgments
with the international control organs.

Foreseeably, the perceived need for constitutiaegulation of human rights and
fundamental freedoms as inviolable principles cgpanding in scope to the covenants
ratified by Poland, especially the European Conenfor the Protection of Human
Rights and Fundamental Freedoms, will open up a nexans of appeal enabling
citizens to assert their rights.

CONCLUSION

It can be seen that, in general terms, the legdlstof citizens under the system of protection of
human rights in the Republic of Poland is closethie basic principles of the European
Convention for the Protection of Human Rights anshdamental Freedoms. From 1989 in
particular, favourable conditions have been introdd as a result of democratic changes in the
system.

The most important of the constitutional changesewaken is the new wording - set forth for
the first time in the constitutional history of Botl - of Article 1, which has been in force since
31 December 1989, and which states that "the RepobPoland is a democratic State ruled by
law, implementing the principles of social justice"This wording assigned the highest
importance to the whole range of axiological probte- in addition to the legal problems -

connected with the status of the individual andgbepe of his freedoms guaranteed by law.
The rule of law presupposes not only the proteabibtine precise sphere of the inviolability of

individual freedom, but also the protection of #ssential and inviolable values covered by
fundamental civil rights.

With reference to the contemporary model represertg the standards of international
agreements, the Polish traditions of tolerance amgmanism may go further than the
regulations contained in covenants and conventiditse imperfections and legal shortcomings
in the 1952 Constitution, a legacy of the past,| wértainly be eliminated in the new
Constitution.

The most worthwhile international rules from thanstpoint of the protection of individual
rights will most certainly be included in the Palisystem of basic constitutional rights and
developed in ordinary legislation.

The role of the Constitutional Tribunal would bdstantially increased if its jurisdiction was
extended to include monitoring the conformity ofvdaand other legal instruments with
international agreements and the conformity ofrima¢ional agreements with the Constitution.
This would provide legal scope for binding arbitoat in situations where international legal
instruments refer to principles which differ in stdmce from constitutional rules or ordinary



statutes. This problem cannot be solved on thes lndighe laws currently in force in Poland
and the established jurisdiction of the ConstitadibTribunal in the field of legal supervision.

The existing legal guarantees in Poland which eslad the autonomy of the judges on the
Constitutional Tribunal in the matter of jurisdioti, including the possibility for them to express
separate opinions/ptum separatujnare at the same time a guarantee of respedhtrange

of individual rights, freedoms and duties under @anstitution, which are an intrinsic feature
of democracy and the rule of law.



c.Summary of the discussions on "The role of thensbitutional court in the interpretation
of international law"

1. National judicial procedures and internationai

It was pointed out that the system of preventiverobof the constitutionality of international
treaties, as practised in France or Spain, has sauheantages. It establishes legal certainty
before the coming into force of the treaty andttkaty can no longer be challenged after its
ratification. If the French Conseil constitutionimiecides, before the ratification, that the treaty
is unconstitutional, either the treaty provisionncerned has to be abandoned or the
constitution has to be amended.

In countries like Italy or Germany where the cansibnality of the act of Parliament giving
internal effect to the treaty can be challengeé@mafards, the constitutional courts have tried to
establish conformity between the national constituand the international legal instrument.

As regards conflicts between national statutes iatetnational treaties, national courts have
applied a presumption that the national legislatwanted to comply with its international
obligations. The Italian Corte di cassazione hasdithe rule of lex specialis as a basis for this
presumption. An international treaty can usuakyrbgarded as a lex specialis with respect to a
national statute.

An interesting solution if one wants to give eftednternational legal rules at national level is
Article 100, paragraph 2, of the German GrundgeseThe Grundgesetz provides that the
generally recognised principles of internationalvlare part of German law. Since it is often
very difficult for a national judge to establish ialn rules are in effect generally recognised
principles of international law, Article 100, panaph 2 provides : "if, in the course of
litigation, doubt exists whether a rule of publitearnational law is an integral part of federal
law and whether such rule directly creates rightsl @uties for the individual, the court shall
obtain a decision from the Federal Constitutionau@."

2. Conflicts between treaties

Cases of direct and real conflict between two tesaaire rare. For example, if among several
treaties like e.g. a bilateral treaty, the Genevan@ention on the status of refugees and the
European Convention on Human Rights, only one etehtreaties gives the individual
concerned a right to obtain a residence permit tleast not to be expelled, then this treaty has
to be applied without any real conflict arisingf duch a conflict however arises, the treaty
guaranteeing a basic human right should prevatisTmight be based on the argument that the
human right is part of ius cogens within internat law or one might use the argument that
this right is part of the generally recognised iples of international law.

3. Reciprocity
It was pointed out that few constitutions providectearly for the superiority of international

treaties as does Article 55 of the French Constitut Doubts were however voiced about the
condition of reciprocity contained in Article 55All parties have to apply a treaty and to



provide for a condition of reciprocity seems to lyn@ lack of faith in the principle "pacta sunt
servanda’.

On the other hand it was pointed out that Article & the Vienna Convention also contains
sanctions if one party fails to carry out the tyeaind that there had been unequal treaties, for
example between the Western powers and China. eTérer however some problems of
interpretation of the reciprocity clause like :

- how to apply the concept of reciprocity witBpect to multilateral treaties,

- who decides whether the other party respeatsttbaty, the national judge or the
Ministry for Foreign Affairs?

- is the principle of reciprocity to be applieat the treaty as a whole or article by article,
and what about the treaty being correctly appliagting some time and not being
applied at another moment.

With respect to international human rights treatiegiprocity seems not justified or even
dangerous, and it also has no place within Commgutatv which has its own specific
procedures.

4, Transfer of sovereignty

It was pointed out that accession to the Europeam@unity implied the transfer of sovereign
powers to the Community. Some Western constitutiawe contained from the beginning
provisions in this direction, for example Articlé @f the Grundgesetz allows for the transfer of
sovereign powers and Article 11 of the Italian d¢iiason states that Italy agrees to a limitation
of its sovereignty. This provision has been imegd extensively so as to allow integration
within the European Community. Still there remsaime questions even if such a provision is
contained in a national constitution, i.e. :

- what about derived law like Community regulasi@nd directives?

- is there not an essence of national sovereigiigh has to be safeguarded and cannot
be transferred in this way?
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a.The supranational character of Community law - Bart by Prof. Jan KOLASA, Director
of the Institute of Public Law, Wroclaw University

The creation of the European Communities and thve legal system arising from them have
led, both in theory and in practice, to legal preiis of various types that have not previously
been encountered. The scale of these problemgdrseve - starting from the occurrence in
practice and theory of completely new terms forriuest basic legal concepts and institutions
having no adequate equivalent either in the spbéneternational law or in the domestic law of
the countries. Although similar or even identitagal terms and concepts sometimes occur,
often in the practice of the Communities they takea completely different sense and
significance’®

In a word, both international lawyers and speci@lign domestic law are confronted by a new
legal phenomenon of unparalleled potential. Altjioit has already been active for about forty
years and has gathered great momentum, practittohave not yet reached a final formulation
nor have legal theoreticians catalogued and evadaall its aspects. Practice in the
Communities is running well ahead of theory an@swdut any attempt to express its essence in
some sort of general, full and generally acceplewtetical scheme.

The crux of the matter seems to lie in the fadt tita European Communities did not grow up
alongside the existing well-defined internationadadomestic legal systems. Instead they
seated themselves deeply within both and are hgaxare and more clearly and irreversibly in
a completely new direction. This entails many uallg intriguing fundamental problems, both
practical and theoretical, for the lawyer. One them is the supranational nature of the
European Communities and their legal system.

In my short introduction to the discussion on thpranational nature of European Community
law it is impossible to address the whole bodyssbaiated problems. My remarks of necessity
must be confined to a couple of legal featuresctaefrom amongst those that are most general
and characteristic.

These are:

1. The supranational nature of the European Conitiegras international organisations;
2. the sources and hierarchy of the Communitggllirules; and

3. the place of the Communities and their legatesy relative to international law and

organisations and also to the domestic law of teenlver States.

Naturally, particular attention should be paid teetpractical considerations of our conference.
However | believe that they will become evidentth&fir own accord, in the process of
clarification of the legal essence of this intefaaal undertaking.

9 For example, the term "derived" or "secondary law" has a quite different meaning in the Communities.
In the institutional law of universal international organisations it means their internal, procedural rules.



I. THE COMMUNITY AS A SUPRANATIONAL ORGANISATION

International organisations formed by States (irdewernmental organisations) are not a
completely new phenomenon, but neither did they stavery long ago. They began to appear
towards the end of the nineteenth century, but teajy began to spread only after the second
world war. The most important and best known eifrtlis undoubtedly the UN with the whole of
its system of more than a dozen different speeal@rganisations such as UNESCO, ILO,
IMCO, and so on.

These are classical international organisations ateel voluntarily by States against the
background of international law. The basis foritliermation and activities has always been a
solemn multi-lateral international treaty. Taskavk been mapped out for them and their
objectives have been achieved by permanent orgams.principal the activity of these
organisations is limited to co-ordination of theeopgtions initiated by the member States in
definite areas of international relations. Thesgamisations function within limits which are
essential for the achievement of the tasks andtigs laid down for them; they are subjects of
international law as distinct from that of the memlstates. Only some of the traditional
international organisations can adopt resolutionsiet impose new obligations on the member
States, and this only in clearly and very narrowsfined areas. But even then the member
States normally leave themselves the possibiliyvoiding the binding force of such resolutions
- for example through the contracting aystem. That is, within an appropriate periodythe
follow a definite procedural method for not accegtthe resolution.

By contrast the foundation of the European Comrnasihas been recognised as the
appearance of a completely new type of organisabbtates in the international field - a
supranational organisation. In principle this isx@w term, coined in the subject literature. The
three treaties setting up Communities do not appth a name to them at &l.

On the contrary there is the impression that thesnego out of their way to avoid using such a
term, for there is a fear that the public mightetadversely to an organisation with that type of
name, associating it with some sort of authorityadmve sovereign States. It is difficult to find
another more appropriate term reflecting the legature of the Communities. In any case, the
literature has not so far provided a full, unequgband generally accepted definition of the
legal essence of a supranational organisation.

Discussion of this phenomenon still continuesh@wrake of swiftly developing practice.

Some theoreticians see in the European Communiii@ésmerely a proper international
organisation but rather a confederate or federahfoof union of States. Strong emphasis is
continually placed on the fact that the foundingt& formed, in an irreversible way, a new
international institution, giving it the status aattributes of a legal entity separate from them.
The founding treaties laid down principles reguigtion the one hand the mutual relationships
between the Communities and their members andewttiter hand the mutual relationships
between the member States. In the literature sutteady is sometimes compared with the

% In article 9 of the ECSC-Treaty this term occurred, but only as applied to the members of the High
Authority as international officials.



constitution of a federal state or even it is datbat the treaty setting up the European
Economic Community followed the pattern of fedeaaistitutional foundations. The principal
authority lies in the hands of political organs ahere is an appropriate distribution of powers:
the European Parliament, the Council of Ministéh® Commission and the European Court of
Justice.

It appears that the suggested similarities of theogean Communities to a federal State are on
the whole of a purely formal nature. For at botttdme distribution of authority and powers is
diametrically different. And anyhow it is neitharlly nor finally enacted, nor clear and
consistent. This is frequently the cause of varioisunderstandings and disputes as to
competence between individual organs of the Contresini Apart from that, in spite of their
supranational nature, the Communities are basedromternational agreement and are subject
to international law, particularly the law of inteational organisations which is one of the
branches of contemporary international law.

In contradistinction to the division of power inState, the European parliament has been
allotted a completely marginal role in the legislatprocess. It carries out political checks and
acts as a deliberative and consultative body.

After the Single European Act came into force, vimistitutionalised the existing practice for

meetings at the summit, the Council became de theehighest organ of the Communities
representing both the sovereignty of the membetesStand the legal subjectivity of the

Communities. It functions in two forms, differimycomposition and in powers. One of its

compositions comprises the Heads of State or oérgawent of the member States and the
President of the Commission. When so constitdtedCouncil concerns itself only with the

most important and rather exceptional matters argb assues general guidelines for the

direction to be followed by the Communities. Mdatevthe Council when made up of

Ministers representing the member States retagngasition as the highest working organ. This
Council bears full responsibility for carrying othe tasks laid down in the constitutional

treaties. When constituted in this form the Cdutagies the most important of the legislative
decisions. However it cannot carry out this functicompletely independently. The co-
operation of the Commission is required here as élmwn precisely in the treaties.

The Commission is a special organ of the Commasniti# should be emphasised that its
members are not delegated representatives of timebereStates but persons chosen for this
organ by reason of their general personal competemud political independence. They are
international officials. Consequently this is amga@n which is independent in its activity of the
States and so an organ of a supranational naturee powers of this organ are however of a
particular type. In principle it is limited to theitiation and preparation of decisions for the
Council of Ministers as a political organ. Althduthe powers of the Commission may appear
to be of a purely procedural nature, none the l@ghout its co-operation the Council cannot
carry out its basic legislative activity. Basigislation is therefore the common work of both
these organs although to a different extent andiffierent spheres.

The judicial authority of the Communities resideghe European Court of Justice, the main
general function of which is to "ensure that in thierpretation and application of this Treaty

the law is observed" (Article 164 EEC Treaty). Twurt is made up of thirteen independent
judges and six advocates general. However it isandnternational court in the proper sense.
It does not resemble the International Court oftidasin The Hague. It more brings to mind a



court of the federal type. It is an internal Cooftthe European Communities with unusually
wide and diverse powers.

The supranational element of the European Comnesnigi found not so much in their structure
as in their legislative, executive and judicativevers. It has a functional nature. Here it is
sufficient to indicate that the Communities, inedited range of matters, enact law which is
directly binding over the whole area of all the nbemStates, and that in the event of conflict it
always has priority over the internal law of themieer States. This aspect of their legislative
powers follows from the transfer of a range of seim rights to the Communities from the
member States.

Obviously this is only partial and limited to cdrtaareas where the member States have
withdrawn from their sovereign rights. However faet is that the Communities have been
equipped with certain sovereign rights which hitbenave belonged exclusively to the States.
Here the best authority is the opinion of the Ewap Court of Justice concerning the legal

nature of the Communities. It reads as follows:

"By creating a Community of unlimited duration,vimy its own institutions, its own
personality, its own legal capacity and capacityre@presentation on the international
plane and, more particularly, real powers stemnfiogn a limitation of sovereignty or a
transfer of powers from the States to the Commuttisy Member States have limited
their sovereign rights, albeit within limited fisldand have thus created a body of law
which binds both their nationals and themselve€dsg 6/64 Costd964 ECR 585,
p.593).

It follows that in the opinion of the Court the panlar legal nature of the Communities, that is
their supranational nature, is based on a defianel in principle irrevocable transfer to them of
a certain range of sovereign powers from the men3tates. It is true that these are rights
which are limited to a narrow range of matters, hane the less they are sovereign rights. This
means that in a certain defined area the Communiitadd exclusive powers of legal regulation.
Competition between the Communities and individuaihber States cannot possibly take place.

Consequently the Communities are a new type aatienal organisation equipped with a
definite range of sovereign legislative, execuéimd juridical powers. The supranationality of
the Communities is particularly emphasised by tee mutonomous legal system created by
them, the rules of which take the place of the dtiméaws of the member States or are
mandatory alongside them.

II. SOURCES AND HIERARCHY OF THE COMMUNITIES' LERAILES

One may agree with the doctrine dealing with then@wnities that they created a completely
new legal system separate from traditional inteioral law and the domestic law of the States.
The same opinion is held by the European Courustice. However discussions still continue,
and nothing indicates that they might ever coman@nd, concerning the proper definition of
the nature of this law and its place amongst tiaddl legal systems - international law and the
domestic law of the States.

The law of the Communities is not a completely lgameous legal system. Two basic groups
of legal rules can be distinguished in it. Thess &rstly, legal rules of a basic constitutional



nature known as primary lavand in the second place secondany derived law This
distinction is fundamental and generally recognjsdthough certain differences do arise when
mapping out the range of sources for the two groolpkegal rules. The distinction is very
important both from the theoretical point of viemdaalso in straightforward practice.

The primary constitutional law is laid down in thenstitutional treaties establishing the three
Communities. It forms a fundamental basis and setgeneral guidelines for the whole new
legal system of the Communities. It is as is Somstsaid to be the "fons et origaf'the whole
legal system.

In the first rank of the basic constitutional Aete have the multilateral treaties setting up the
three European Communities together with the suppigary annexes and protocols attached
to them and also various later Acts introducing adraents, as for example the Merger Treaty
(1965) or_the Single European AdD86).

These three founding treaties and the documentiassd with them are generally recognised
to make up the basic constitutional law for the @Gamities and are therefore called the basic
primary sources of Community lawhile the law established by them is known agpthmeary
law. It is characteristic of this basic primary layef the law that its source is the solemn
international treaties concluded between the menSiates and formally ratified by them in
accordance with their domestic procedure. Therstbese rules are contractual international
law created without the participation of the Comiitiea themselves.

These constitutional treaties have an importantuea They are basically self-executing
treaties which means that on their ratificationytteutomatically become the law which applies
within the territory of the member States. Thigisontrast with traditional ordinary treaties
which require certain legislative operations in @uatry in order that they should be applied in
its territory like domestic law (non self-executingaties). Self-executing treaties have to be
applied directly by the domestic Courts like domdatv. In fact their legal rules take the place
of the appropriate domestic law. But it does neamthat in becoming the domestic law of the
member States, they thereby loose the nature enational treaty law. Here we see their
complicated dual legal nature. They are applié@ ldomestic law but retain the character of
international law subject to final evaluation ofethvalidity by the European Court of Justice
according to criteria laid down in the constitutalrireaties.

The primary constitutional treaties constitute aus® of powers for the States and the
Communities to conclude two further types of irdéamal treaty of a different nature. These
are:

1. Treaties concluded between member Statesswr fiequently, with third party States,
and
2. Treaties concluded by the Communities with gaaticipation or without the

participation of member States on the one sidedghixeaties) and third party States on the
other side, or with other international organisai® Such agreements are connected with the
functioning of the Communities and must have al Ibgsis in the constitutional treaties with
which also they must be in accordance.

Apart from the layer of treaty law, the basic lafv tbe Communities includes "the basic
principles of international law" and "the basic pdiples of law of the member States".



Formally, this roughly outlined constitutional ldar the Communities lies within the sources of
traditional international law. Article 38 of theteute of the International Court of Justice also
refers to "the general principles of law" withouhiting them to the principles of international
law.

The second basic group of rules going to make up ldgal system of the European
Communities is what is known as secondary or défa. This is law which the Communities
themselves have created according to the powensedieih the constitutional treaties, in order
to implement their provisions and attain their abpees.

As is known a treaty is in essence a contract coled between two or more subjects of
international law (States and international orgaatisns). Therefore it is not a legislative act in
the strict common meaning of that word. As distfirmm the constitutional law arising in a
contractual way, the source of secondary law igrinciple a resolution of the collegiate organs
of the Communities. In other words it is a unilateact and therefore a legislative act sensu
stricto. It is called secondary or derived law sinceaitghority stems from the provisions of the
constitutional treaties, which it may not contradi&o it takes second place in the hierarchy of
law after the body of rules of the primary, consiitnal law. Both the powers to create
secondary law and its validity must be based oargeovisions of the constitutional treaties.

The making of secondary law is rather reminiscénwigat is known as delegated competence
(delegated powe)slthough the treaties do not employ this expogsat all. From this point of
view the constitutional treaties and court decisi@re more than restrained. They carefully
and on purpose avoid the term "legislation ", cotiteg themselves with the term regulatmm
pouvoirs réglementaires Neither do the concepts or terms of "secondafgérived” or
"primary law" occur in them. This terminology Haesen introduced in the subject literature.

The legislation of the Communities can take varidolns - they may be regulations,
directives” or decisions adopted by the Council and Commission

1. Regqulationsare of general application and are directly maratgitas to the whole of
their content in all member States, becoming adammon to these States as to the entirety of
their content and form. Through them unificatidrtlee law is brought about over the whole
territory of the Communities.

2. Directives in contrast to regulations, are binding only asthe results which are to be
accomplished by them in the member States to whegthave been addressed. The choice as to
method and form of attaining the desired objedtvim this case left to the States. Directives
may be directed only to States.

3. Decisions in the same way as regulations, are binding teirttull extent on all
addressees, which may be not only States butradsaduals and legal entities.

These three types of mandatory legislative actd cw#ain appropriate justification and be
directly based on a definite provision of a congiinal treaty. With the aid of these legislative
acts the Communities are developing a wide legiglatctivity and some internationalists see in
this the essence of supranational European Comiesnit

% In the ESCE Treaty "recommendation".



As for the subject matter of community law, it edeaup of two different categories of rules.
The first group covers institutional and constiuigl law which in principle is the same for the
three Communities. It covers such matters as |Ipgasonality, competence, privileges and
immunities, the composition of particular orgariseit particular powers and the like. The

second group is the substantive or economic lathefCommunities which is different for the
individual Communities. Each of them has its owlnstantive law although they have many
elements in common.

[ll. COMMUNITY LAW, INTERNATIONAL LAW AND DOMESTI®W

In contrast to international law, the law of the rBpean Communities, both primary and
secondary, is a full and self-sufficient legal syst These features should be understood in the
sense that it does not only establish appropriastitutions, and substantially determine their
powers, rights and duties for a wide circle of thaibjects, but it also forms a full system of
legal means and procedures and provides for defsainctions. At the same time it gives their
subjects the possibility of claiming their righteetively and gives them effective protection
against illegal imposition of duties on them.

Also, in contrast to traditional international lawthe Communities have developed their
judicature widely, entrusting the European CourtJofstice with wide ranging and diverse
powers. Above all it has been granted the powentestigate the legality of the activities of
Community institutions and of member States. #l9se competent to interpret the law of the
Communities, settle disputes, and rule on the ttatishal legality of legislative acts adopted

by the Communities. The parties to a dispute beflois Court may equally well be States,
Community organs, legal entities and individualslere the jurisdiction of this Court is
obligatory. A case may be laid before the Couraby of the parties to a dispute. The decision
then has to be carried out in the territory of thember States like the sentences of the domestic
courts.

Thus the European Court does not at all resemblengernational court in the style of the
International Court of Justice. It assumes a raled develops completely new agendas
characteristic only of the law and judicature oét@ommunities. It is actually at the same time
an international court and an administrative coutthas the powers of a constitutional court
and of a civil court. It also acts as a discipligaand even arbitration tribunal. In practice,
however, there is a decided preponderance of adtrative and constitutional jurisdiction
which ensures the uniform application and interatieh of Community law.

So there is no doubt that the Communities and tleeir are something new, departing
fundamentally from traditional international law @imnternational organisations. None the less
some international lawyers continue to hold thewithat, in spite of fairly important
differences, Community law and the Communities sekms still fit within the framework of
contemporary international law in the wider meanofghe term. However it appears that this
view is based on purely formal premises, that Conityiaw is formed against the background
of the formal sources of international law - inrariple, treaties and resolutions of international
organs. In this sense it is undoubtedly internaldaw. Even the European Court states that
the Communities have established "a new legal odfeinternational law". However the
guestion remains open, how one should understantetin “international”. The international
factor is undoubtedly predominant but mainly in tense that Community law must be
understood in the context of its international atnds. For neither the treaties nor the



resolutions of the Communities lose their characteinternational legal acts through the fact
that their rules are incorporated in domestic law.

However one should agree with those who considgrabmmunity law forms a new, original

and exceptional legal system which, from the salistapoint of view, departs fundamentally
from traditional international law and also is camly not domestic law. It is a supranational

legal system, the subjects of which are not ordieStas is the case with international law), nor
only legal entities and individuals (as for the lawithin a State), but equally States, legal
entities and individuals. This system thereforg itown range of legal subjects, peculiar only
to itself.

In this system, in many points not spelt out incthestitutional treaties, a great role is played by
doctrine and the judicature in refining precisefypse principles which show the supranational
nature of the Communities and their legal systémparticular the principle of "direct effect” of
community law in the member States, like the rmiteportant principle of absolute priority for
community law when in conflict with the rules ofreistic law of a member State, have been
well grounded in practice through doctrine and pature. The Court states clearly that in the
event of conflict community law has priority andtis independent of whether it is earlier or
later than domestic law. Here the Community Cdemtves no room for doubt, stating very
generally and_expressis verbis: "no provision wbater of national law may be invoked to
override" community law (case 48/71 Commission versus (f&8ly2)ECR 527 p. 532). In this
context one should remember that the principleupesgority of community law by comparison
with domestic law covers not only treaty and coustinal law but also secondary law created
by collegiate organs of the Communities. Whatasenthis superiority extends to all branches
of domestic law including the constitutional lawtleé member States.

It is also important that all the member Stateseptdhe treaties definitively and on the same
conditions without any reservations and therefor@farmly over the whole area of the
Communities. For their effective application mayt follow a different course in different
countries as is the case with traditional treaties.

Nor is it anything strange that community law whichs its own peculiar features and
principles, does not fit the generally acceptedssigcation for international law and the
domestic law of States. For it is partially intational law and simultaneously domestic law,
public and private, substantive and procedural, abeel both by treaties and by purely
legislative acts and supplemented by general glasiof law and practice.

To sum up therefore one may say that, as follosva the review that has been presented of the
basic problems of the subject, the European Contrasmwith their legal system no longer fit
within the traditional categories of internationlaw. However this is not a system which lends
itself to easy and clear characterisation. An egkof this may be the definition in "The
Oxford Encyclopedia of European Community Law" (19%lume |, page 101). This is a
definition with a whole litany of different adjests. _In extensat reads as follows:
"....Community law as a whole constitutes a newependent (autonomous), supranational,
self-contained, uniform, and unitary legal systdna gui generisature, with a limited field of
application”. Thus this long definition (with sevadjectives!) leads to the final conclusion that
community law is of sui genengture.



b.National constitutions and supranational law - Rert by Prof. Luigi FERRARI BRAVO,
Rome University, Legal Adviser to the Minister f&oreign Affairs of Italy

1. First of all, we shall delimit the meaning W$upra-national law" for the purposes of
this Report. In theory, the term may extend to laggl provision produced by an organised
system which is based on an international agreeraedt which, in the particular manner
provided for, aims at regulating situations whicte ausually covered by national law. The
provision of international origin intervenes sotaseffect a uniform operation of law within the
national legal systems.

This is the pattern followed by some acts of theedrNations, such as those Resolutions of the
United Nations Security Council which are adoptedspant to Chapter VII of the Charter, on
the basis of which States are, for example, toesspn embargo or an economic boycott
against a country, and which accurately define dhsvities to be prohibited in each juridical
system. But, in our opinion, this is not a reaprsunational law, as the intention of the
international organisation can be effectively impénted only if the provision is incorporated
into each national system by means of a legislaotespecific to that system. In the absence of
such incorporation, whereas the defaulting Statardehe international responsibility, the
obligation is not binding on national administragivauthorities or upon physical or legal
persons.

The same is true of the decisions produced by nmbstnational courts, such as the
International Court of Justice and the European @uossion and the European Court of
Human Rights. Obligations deriving from their dems are addressed to States, which must
implement them in the manner established by eastersy It might be - and may even be
advisable - that some juridical systems of membmun@ies of the Council of Europe will
decide, in the course of time, to receive somesprthe contents of those judgements without
any particular transformation. For instance, theterpretation given by the Court of
Strasbourg to the provisions defining fundamehtathan rights can "directly” oblige national
judges to comply with them. But the Rome Convedti@s not impose such a result, which is
left instead to the free decision of the legal eyst of the member States of the Council of
Europe. In any case, even in the States whersdfealled "direct effect" of the Strasbourg
organs' decisions is admitted, such "direct efféelcigs not apply to those parts of the judgments,
such as the rulings on compensation granted toraats, which demand a positive action by
the respondent State to enforce the obligatiorao p

The position of some acts of various internatidoadlies such as ICAO or other smaller or
sectorial organisations is different.

The States have provided for these acts (as ftarios rules on the safety of air navigation) to
be imposed, for practical reasons and without tfammation, on the subjects of national
systems. But due to the limited number and qualithese acts, as well as to the lack of any
system (even of a non-judicial nature) which opesab secure compliance with the relevant
juridical values in the agencies issuing them, thepects of trans-nationality (or
supra-nationality) are hardly perceived in thesésac



Such being, today, the state of international jcatiaffairs, the scope of our research shall be
confined to the relation between constitutions dhgopean Community law, and more
particularly to the constitutions of EC member coigs.

It is only within this framework that the patterh"supra-nationality”, as defined above, can be
identified, i.e. a complete juridical system or@fing from a source of international law
(Treaties instituting the Community and TreatiescWhin the course of time, have revised
them) consisting not only of such treaty provisittresnselves but also of other provisions which
are the product of a constant juridical process. dviprovisions contained in the Treaties
instituting the Community, as well as many otheovions produced by the Community
institutions, when construed in order to ascertie mens legisvhich has inspired them,
indicate that they are clearly intended to be ingd, as uniform law, in the domestic legislation
of member States, either together with or in stigin for them, while at the same time
maintaining their character as provisions belongitg another system endowed with a
well-defined mechanism of control and law enfome@mThe purpose of these provisions is to
implement in compliance with the Treaties instiigtithe Community a real transfer of
legislative power from the States to the Communititin its sphere of competence. They
therefore are addressed not to EC member Stateégphorivate or public subjects operating
within them. To be enforced, these provisions doneed any transformation on the part of
national systems: they are meant to produce a"tlieéfect” on their addressees.

Not all European Community law follows this patteas it also contains other provisions
which follow the so-called traditional scheme ofatens between a system having an
international origin and domestic systems. Theswipions need the State system in order to be
implemented: if the State system does not co-apdtay cannot take effect. Naturally, they
can benefit from jurisdictional aid, and the Statdefault can be established together with
appropriate declarations and orders. But, unlike the former case, the declaration of
non-compliance and/or condemnation must be exetwytéae respondent State, whereas for the
above-mentioned provisions the intention they esgpeatails self-execution, i.e. the recognition
of the fact that they can be directly enforced.

These are the provisions - which today cover mggeets of European Community law - that
are called "supra-national” even if, perhaps, ateetiesignation might have been found.

Their characteristics are the following:

a) they tend to replace national provisions intsex usually reserved to the national

competence;

b) they have a self-implementing power which meguilittle support from domestic
systems;

C) they are provided with an autonomous jurisditéil system controlling their validity

and their correct interpretation, including the emt to which they may be said to be
self-implementing.

This is the innovative character typical of supetional law and which had to be recognised by
the Constitutions of EC member States. This has dene according to patterns that we are
going to briefly describe in general. After thabwever, we want to concentrate on one or two
national systems whose characteristics we caretattalyse.



2. The response of constitutional systems of megthees to the needs of "supranational
provisions" in European Community law has been equilifferent, according to the
characteristics of each constitutional system.

In the Europe of the Twelve, many States have #ewrconstitution (although with very
different characteristics), except for one Stabe (United Kingdom) which has never had one.
Some States, to allow a harmonious functioningp@if lomestic system in subjects covered by
the European Community law, have revised their tttotisn (The Netherlands, Belgium,
Luxembourg, Ireland, Portugal and, recently, Franeehereas others had recourse to case-law
in order to achieve an acceptable result (Denm@&itgece and Spain). In Germany, the process
of adjustment of the Constitution to the needfh@fHuropean Community law has been quite
fast, due to the availability of juridical instrumis not to be found elsewhere; in Italy, the
process was slower owing in part to the lack ohsmechanisms. Nevertheless, it is generally
agreed that today the balance is acceptable.

It is not possible in this Report to give a detiéend accurate analysis of how the constitutional
systems of the Twelve have adjusted to the nédtle &@uropean Community law. We shall
confine ourselves to providing brief remarks onni@re important types of solutions adopted.
We shall then examine in more detail the evolubiotie Italian constitutional system which we
obviously know better, keeping in mind that thetlipdollowed by Italy has been slower and
more tortuous than elsewhere and that the evolutiotine Italian constitutional system is not
yet finished.

3. As mentioned before, Great Britain has no wemiticonstitution. It is unanimously
acknowledged, however, that some laws, de facioy enhigher rank and that these, together
with certain well-known dictdorm the basis of British constitutional law.e&kfall, this is not so
surprising if we consider that in constitutional tiess a more useful distinction is rather
between rigid constitutions and flexible ones. TI&48 Italian Statute was a flexible
constitution, and its evolution was not so difféfleom that of British constitutional law.

Now in Great Britain international law has alwaysdn considered - as Blackstone used to say
- "as a part of the law of the land". Thus, thetesysin itself is open to international values. On
the other hand, what is inherent in "the rightsBoitish citizens" is part of the prerogatives of
Parliament - which is equally sovereign as the Grow

Under these circumstances, we can understand whyptbvisions of the 1972 European
Communities Act which is the law supporting the Act of accesstthe Communities (and its
subsequent amendments enaatadthe occasion of the ratificatioof treaties, subsequent to
changes to the Community Treaties, such as the Ba&@fle Act or the recent Maastricht
Treaty) - are generally considered as true constihal provisions. They meticulously mention
all the powers envisaged by the Community Treai®d “transform” them into the same
number of regulatory powers at the level of thetighi system, according to a technique
followed in Great Britain, where - unlike in Gernyaand in Italy - the_adjustmerid an
international provision does not take place througlsingle section contained in a law (the
so-called_Mantelgeseétzbut is provided for in much greater detail. A&@sequence, in the
British system the risk of clashes between the sktrsg/stem and the Community system - and
above all the jurisprudential clashes - is extrgmeémote in that it is the very law
accompanying ratification which establishes therffacy” of Community law with respect to
past and present domestic law (helped, in the daspect, by the non applicability of the




principle of stare decisis) Moreover - and here lies the merit of the Bhitisystem - the
enactment of a law accompanying the ratificationaotreaty (which per se would be a
"prerogative of the Crown" and thus of the Governthies a very deeply felt procedure because
it involves a meticulous analysis - at the Parliataey level - of all implications and potential
consequences of the treaty. Yet, once the hindiamsercome, the system runs smoothly.

In France the situation was less clear. Here, ti@remacy of international treaties over
domestic law is sanctioned by Article 55 of the&L@®nstitution (as well as by its Preamble,
which is the same as that of the 1946 Constitutiou) does not explicity mention Community
Law®. As to Community Treaties, they were ratifieddlay (if they fall under the categories for
which a law is foreseen) or by referendum. Thenpay of rules enacted by Community
institutions over French law asserted itself thrbufe jurisprudence without any sensational
clashes, at least at the level of ordinary juddes. the Council of State, it was maybe a little
more difficult, as shown by the 1964 decision &dhse of the French oil monopdly In time,
however, even this superior jurisdiction adjusteself to the supremacy of Community Law, as
finally sanctioned by a series of decisions commgnwith the_Nicolocase, dated October 20,
1989°. The system was thus ripe for a constitutionarraf enacted in June 1992.

In Germany, by contrast, there is a specific coumstnal provision, Article 24 of the
Grundgesetzallowing for the transfer of sovereign powersnirdhe Bundto international
institutions®.  This provision has an origin similar to that éfticle 11 of the Italian
Constitution (see beloWy, in that it was also conceived in contemplatiorthef political and

% Art.55 of the French Constitution of 1958 states: "Treaties or agreements duly ratified or approved shall,
upon their publication, have an authority superior to that of laws, subject, for each agreement or treaty, to
its application by the other party".

The translations of Constitution provisions into English in this Report are taken from the loose-leaf
services, Constitutions of the Countries of the World (A. Blaustein and G. Flanz Eds.)

97 Conseil d'Etat, Dec. of 19 June, 1964 (Soc. des Pétroles Shell v. Berre), in Clunet, 1964, 794 ff.

98 The text of the Decision is reported in Common Market Law Reports, 1990, 173 ff.

The Nicolo Jurisprudence was followed in the Boisdé case (24 September 1990) and in the Société
Rothmans et Philip Morris case (28 February 1992). Helped by these developments, as well as by a
decision of the Conseil constitutionnel of 9 April 1992, France adopted, on 25 June 1992 an amendment
to the Constitution which consists, inter alia, of the addition of a Chapter X1V entitled "The European
Community and the European Union". The 20 September 1992 referendum on the ratification of the
Maastricht Treaty was the logical consequence of these developments.

9 The text of Article 24, paras. 1 and 2, of the German Constitution of 1949 is the following:
"The Federation may, by legislation, transfer sovereign powers to international institutions.
In order to preserve peace, the Federation may join a system of mutual collective security; in doing so, it

will consent to those limitations of its sovereign powers which will bring about and secure a peaceful and
lasting order in Europe and among the Nations of the World".

100 Art. 11 of Italian Constitution states that "Italy condemns war as an instrument of aggression against



military security requirements of a defeated natibfowever, partly because the German
provision has a more favourable wording, which denmore easily adjusted to Community
requirements if compared to the Italian one, andlpdecause - unlike the Italian system - the
German constitutional law granted to the Constinél Court more pervasive powers than
those of the Italian Coulft, the German system is much more responsive tethérements
stemming from the development of Community po@ershe other hand, in Germany the latter
is perceived as being far more compatible withoradl interests than in Italy. Briefly, it may
also be noted that also in Germany the idea obtlemacy of Community law over domestic
law asserted itself more easily than in Itfy

4. In spite of the similarities between the Italend the German Constitutions, the process
leading the Italian judges to acknowledge the pdynaf Community Law was extremely long
and thorny.

First of all, the wording of Article 11 of the ltah Constitution, upon which todalye decisions
of the Constitutional Court bases the doctrine minhpcy, is less clear-cut than the wording of
Article 24, para. 1 of the German Constitution.féwt, the former speaks of a "limitation of
sovereignty", while in the latter mention is madét@nsfer (of) sovereign powers". Moreover,
Article 5 of the Italian Constitution declares thithe Republic is "one and indivisible", and this
certainly does not help the process. Besides ithatevident that - as borne out by the "travaux
préparatoires" of the Italian Constitution - Articlll was introduced only with a view to
membership of the United Nations and to facilitageentry of Italy into the Organisation. Thus,
the juridical system at its highest level could guree the peaceful nature of the new Italian
Republic, born after the destruction of the war.

It is also worth recalling that, on the occasiontloé ratification of the ECSC Treaty, as well as
during the preparation for the ratification of tiigeaty on the European Defense Community
(EDC) - which was subsequently aborted - and fynait the occasion of the ratification of the
EC Treaty, both the Government and the oppositeoefally avoided tackling the problem of
the relation between Community Law and the Conistituthereby evading a harsh debate
between an uncertain majority and a well-decidedasgjtion. As a consequence, lItaly ratified
the European Treaties, trying to hide - aboveaits own eyes - their real implications. It woke
up only when it was brought back to reality by tagerous case-law developments which
surfaced as Community integration progressed aadttiian system unveiled its shortcomings.

In the following paragraphs we will try to summarias briefly as possible the development of
the decisions of the Italian Constitutional CourtGommunity matters.

the liberties of other people and as a means for settling international controversies; it agrees, on conditions
of equality with other States, to such limitation of sovereignty as may be necessary for a system
calculated to ensure peace and justice between nations; it promotes and encourages international
organisations having such ends in view".

101 In Germany, unlike in Italy, even a private citizen can apply to the Constitutional Court.

102 Bundesverfassungsgericht, Internationale Handelsgesellschaft v. EVGF, Decision of 29 May 1974, in
Common Market Law Reports, 1974, 540 ff,; Bundesverfassungsgericht Wunsche Handelsgesellschaft
Case, Decision of 22 October 1986, in Common Market Reports 1987, 225 ff.



The 1964 decision in the ENEL case provided a W&y start (ENEL was the agency
originating from the nationalisation of the Italiaectric power enterprises, which had set off a
fierce political and parliamentary fighff>. In this case, the Italian Constitutional Court
superficially got rid of the problem of supranataity of Community Law, pointing out that the
guestion was irrelevant in view of a possible detlan of unconstitutionality of the law
nationalising electrical power. In fact, even irethresence of a clash between Community law
and ltalian law, the latter would prevail in circtances where, as in this particular case, it
was subsequent to the forrtfér As could be easily expected, this provoked awigkaction by
the EC Court of Justice which, pursuant to Artitl&’ of the EC Treaty, had been called upon
to deal with the same questiBhand, since 1962, had already begun to develomits
jurisprudence on the supremacy of Communityfaw

Since 1964 to the present day, the Italian Coristital Court has progressively backed down.
At first, in 1965, it acknowledged the autonomyhef Community system with respect to the
domestic system, and since 1973, it has beentstigtthe interpretation of Article 11 of the
Constitution to the point that, in Italy, it hasdoene the constitutional juridical basis for the
supremacy of Community law, increasingly recognisedmore and more extensive W4ythe

103 Corte Costituzionale, Costa v. ENEL, Decision n.14 of 7 March 1964, in Rivista di diritto internazionale,
1964,295 f.

104 The law nationalising electrical power was drafted in 1962, whereas the Rome Treaties and their
implementation law dated back to 1957.

105 European Court of Justice, Costa v.ENEL, Case 6/64 of 15 July 1964, European Court Reports, 1964,
585.

Art. 177 of the EEC Treaty states:
"The Court of Justice shall have jurisdiction to give preliminary rulings concerning:

(a) the interpretation of the Treaty;

(b) the validity and interpretation of acts of the institutions of the Community;

(c) the interpretation of the statutes of bodies established by an act of the Council, where those
statutes so provide.

Where such a question is raised before any court or tribunal of a Member State, that court or tribunal
may, if it considers that a decision on the question is necessary to enable it to give judgment, request the
Court of Justice to give a ruling thereon.

Where any such question is raised in a case pending before a court or tribunal of a member State, against
whose decisions there is no judicial remedy under national law, that court or tribunal shall bring the
matter before the Court of Justice".

106 European Court of Justice, Van Gend en Loos, Case 26/62, European Court Reports, 1963, 1.

107 Suffice to recall, among the numerous decisions of the Corte Costituzionale, Dec. n. 98 of 27 December
1965 (Acciaierie San Michele v. CECA) in Rivista di diritto internazionle privato e processuale, 1966,
106 ff.; Dec. no. 183 of 27 December 1973 (Frontini v. Ministero delle Finanze), in Common Market Law
Reports, 1974, 372 ff.; Dec. no. 232 of 22 October 1975, in Rivista di diritto internazionale, 1975, 766 ff.;
Dec. no. 170 of 5 June 1984 (Spa Granital v. Amministrazione delle Finanze dello Stato), in Common



latest relevant decision in this connection datibgck to 1991). Thus, an authentic
constitutional custonemerged which re-interpreted Article 11 of the &uwation, following
Article 24 of the German constitution, and in aage construed it in a way the authors of the
text had never contemplated. The author of thioRdgelieves that this occurrence, as well as
the new requirements of Community law ensuing theratification of the Maastricht Treaty,
should induce the Italian Parliament - which hasdertaken a global reform of the 1947
Constitution - to tackle the problem systematicaltg determinedly, and all the more so in that
today, unlike in the past, European ideals are Widecepted in Italy.

5. Before concluding this report, it seems advsab make some remarks on the best
possible relations between supranational law andional laws. To this end, it seems
appropriate to continue to apply the model estéigitsby the European Communities.

The provisions of the Community Treaties addresslogiestic laws have two different

characteristics. Some of them only prescribe thealeur that Member States must have;
others, more penetrating - and called by many “ee#fcuting” - directly establish subjective

rights which are vested in individuals and whossepbance can be asserted before courts in
member states.

In the former case, if the member State does nmiplyowith its obligations, the individual
seeking compliance can only appeal by way of petito the Commission, which can refer the
matter to the Court of Justice under Article 163ref EC Treaty. The Commission's initiative,
once taken, can result in a decision condemningsthee and, if the non-fulfilment persists, in a
second judgement, based on the non-implementatitimedCourt's decision by the defaulting
State. However, in order to protect the interedtshe individual and to correctly implement
Community law, the State's co-operation is indispbéfe. It is therefore advisable that, in the
reform of the Community system - started by thedulight Treaty - the possibility of also
imposing pecuniary penalties on the defaulting eSta¢ considered. And yet, if even this
possibility turns out not to be a deterrent, thigimnot be enough.

In consequence, in order to guarantee the harmenfaoctioning of Community and domestic
laws, it may be necessary to conceive of a diffekamd of penalty, even in the nature of a
reprisal against the economic interests of the dléfay state, in order to ensure compliance.

On the other hand, if the Community provision ié-eeecuting, according to the Community
law rationale, the domestic jurisdictions themselvehould consider the question of
non-implementation and annul its effects. If pdesithis should occur through the instruments
provided for by domestic law, or if not, througle throvision of appropriate compensation to
the individuals concerned. In this connection,hbsld be noted that, in the last few years,
domestic case-law, under the pressure exerteddgdbe-law of the EC Court of Justice, has
made considerable breakthroughs.

Obviously, it is often necessary to first know phecise meaning of the Community provision.
This task may be carried out by the Luxembourg Courts replies to the questions of
interpretation raised by national judges. It wouldd a harsh blow to the Community system if

Market Law Reports, 1984, 756 ff.; Dec. no. 113 of 19 April 1985 (Spa B.E.C.A. v. Amministrazione
delle Finanze dello Stato) in Rivista di diritto internazionale, 1985, 388 ff.; Dec. no. 168 of 18 April
1991.



the stress currently laid on the idea of subsidyabrought about a reform of Article 177, so that
it could be enforced only by national judges oélfijurisdiction who, often, will not even be
involved in the particular disputes. Should thiselepment take place, it would be necessary to
envisage at least an appeal to the Luxembourg Coutihe interest of Community law, so as to
avoid misinterpretations of Community provisionghe@ domestic jurisdictions.

What has been said of Community provisions includetthe Treaties can also apply to the

measures taken by Community institutions in compdawith the Treaties themselves. Such
measures can either be "directly applicable" i tmember States or they can call for a
national system as an intermediary. Regulation®rgglto the first case, whereas directives
belong to the second ca%

However, not all forms of regulations can be direeipplicable Suffice it to think of the many
instances in which they envisage the setting updohinistrative mechanisms in domestic
systems. In these cases too, some domestic measeimscessary, in the absence of which the
functioning of the Community provision would berat.

As to directives, many of them - as acknowledgdubtiy Community and domestic case-law in
turn - contain "self-executing" provisions. Thiertd has recently become more marked through
the practice of what are known as "detailed dineesi’, a practice favoured by the Court of
Justice but brought into question again after Maakt.

In reality Community law was intentionally distaiteo as to allow for its development, and in
particular to overcome the resistance of nationav&nments, too often prone to a policy of
postponement.

Be that as it may, if, as with Community directjbsre is a step back to the past, the problem
will remain - and worsen - as to the length of tiineill take to implement them at the national
level. This question goes to the heart of theiklof the Single Market. One is led to think
that such a problem - which is the source of untatla delays and misunderstandings between
the EC Commission and the member states - can lmalgolved by widely resorting to
delegificatiori®® at the national level. This should however beetfby a different role to be
played by national Parliaments in the managemer@©fpolicy, currently carried out by the
executive in each member State. Once again, e indooming to adequately amend national
constitutions.

It is necessary to add a final remark. The devekpunof the European Union does not
automatically entail widening the scope of supramal law. In fact those matters which relate
to a common foreign and security policy, as welt@agudicial co-operation between the EC
member States - concepts today enhanced by therMag3reaty - do not fit in well with the
ideas of supranationality and of control by the &erbourg Court.

Unless the role of the Court is radically changeshich, for the time being, is neither practical
nor likely - the future EC will be a mix betweerpsunationality and intergovernmental co-
operation. This will open up new and different ookis even in the evolution of the member

108 Other types of measures will not be considered here, so as to streamline the presentation.

109 j.e. the issuing of governmental decrees on the basis of framework legislation.



Countries' constitutional systems which, even tf bmund to converge toward the idea of a
European federation - which is at present not vesltepted by the public at large - will
nevertheless all proceed in the direction of cogeace. If this does not occur, the very idea of a
European Community will eventually weaken and timeat of a_non-Europei.e. of an
insufficient solidarity between its components| fail upon each of its member States, none of
whom can afford to be self-sufficient or, even wpoisolated.

c.Summary of the discussions on "Supranational law"

1. The definition of supranational law

There was agreement that it is very hard to cleddfine the notion "supranational law". The

characteristics mentioned in the report by Mr Ferfaravo partly also apply to the European

Convention on Human Rights and the case law desdlapder it though it has to be taken into
account that not all member States give directetéethe Convention within their domestic law.
Further characteristics of supranational law woudé its primacy (which is linked to the fact

that it tends to replace national provisions) ame fact that derived law can be developed
unilaterally.

2. Supranational law and the Federal State

For federal States it is difficult to become intgd into a supranational community. With
respect to the European Community, it is alwaysrisgonal State which is responsible for
complying with Community rules even though at matitevel the subject matter may be within
the competence of the region. In Italy it is tem possible for the national Government to
substitute itself to the region in such cases.

There is now an increased tendency towards intenad co-operation and within the
framework of the Maastricht Treaty a Committeehef Regions has been set up. It remains to
be seen how far this will effectively increase thke of the regions within the European
Community.

3. The development of Community law and the respaingational constitutions

Some constitutions contained even before the getpnof the Community provisions allowing
for the limitation of national sovereignty in favaf international institutions. Apart from Italy
and Germany, Denmark should be mentioned in thigegb where a transfer of sovereign
powers can be decided either by a five-sixths ntgjaf all members of Parliament or by
referendum.

On the basis of such constitutional provisions aladjue developed between the European
Court of Justice in Luxembourg and national consithal, but also ordinary, courts and this
dialogue permitted an adaptation of the nation@alesystems to the growing demands from
Community law. On the other hand national conttihal courts, especially in Italy and
Germany, maintained certain limits on the transiéisovereign powers and required that the
Community had to respect fundamental rights and itheould not be in contradiction to the
basic legal structure of the State.



National constitutional rules can however not beetshed indefinitely to accommodate the
growing importance of Community law. In particylahe Maastricht Treaty aims at a
European Union based on common citizenship, whicludes the right of citizens of the Union
to vote in local elections, their right to diplor@aprotection by any member State, to protection
by a European Ombudsman and the setting of Europeliical parties. It seems therefore
necessary to revise constitutional provisions Akicle 11 of the Italian Constitution.

For the new democracies in Central and Eastern garavhich, according to the general wish
of the participants, should become members of thiedean Community in the future, it seems
therefore advisable to include in their constitnsoboth a rule on the relationship between
national law and international law in general andeparate rule allowing for future accession
to the European Community.

The role of the European Court of Justice had beeny important for the development of
Community law. This was not due to a usurpatiopaviers by the court but to the fact that it
has been obliged to become active in the areasenther Council had not fulfilled its tasks. It
would therefore be very dangerous to limit the rofethe Court by restricting the scope of
Article 177 of the EEC Treaty. In that contexhdts to be borne in mind that according to
Article L of the Maastricht Treaty the Court is qoetent with respect to the Treaties
establishing the European Community but not witpeet to aspects of the European Union
like foreign affairs, security policy and legal operation.
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THE ELABORATION OF MODEL CLAUSESON THE RELATIONSHIP
BETWEEN INTERNATIONAL AND DOMESTIC LAW

a. Report by Prof. Constantin ECONOMIDES, Athensvéisity, Legal Adviser to the
Minister for Foreign Affairs of Greece, Chairman tife Working Group on the
relationship between international law and domektie of the European Commission
for Democracy through Law

b. Summary of discussions



a.The elaboration of model clauses on the relatibisbetween international and domestic
law - Report by Prof. Constantin ECONOMIDES, Athetnsiversity, Legal Adviser to the
Minister for Foreign Affairs of Greece, Chairman athe Working Group on the
relationship between international law and domestaov of the European Commission for
Democracy through Law

This study was carried out on the basis of natiorplies to the questionnaire on this subject,
adopted by the Venice Commission.

27 States have replied to the questionnaire: Albai@roatia, Czechoslovakia, Denmark,
Germany, Greece, Liechtenstein, Lithuania, NorniRgland, Sweden, Switzerland, the United
Kingdom, the United States, Finland, Hungary, Lusxewng, Slovenia, Bulgaria, Italy,
Portugal, Turkey, Austria, France, Romania, Russid San Marino. In the preparation of this
study, account has also been taken of the repfe22 States to the questionnaire on the
expression by States of consent to be bound bgasyt(see the relevant Council of Europe
publication, Strasbourg 198%7f, drawn up by the Council of Europe's CommitteExgferts on
Public International Law.

This comparative study comprises five parts:

1. International treaties and domestic law

2. International customs, general legal principéesl domestic law

3. Decisions of international institutions and datielaw

4. Judicial and arbitral rulings and domestic law

5. Other questions of international law containedhational constitutions

l. INTERNATIONAL TREATIES

Nearly all constitutions contain provisions condem international treaties, but these
provisions differ in a number of respects.

1. The organ invested with treaty-making power

11 The Head of State

The organ authorised to bind the State on the matonal level by means of treaties, which
thus possesses treaty-making power, is usualliitiael of State (King or President). It is

110 The States in question are the following: Austria, Belgium, Cyprus, Denmark, Spain, France, Greece,
Iceland, Ireland, Italy, Luxembourg, Norway, the Netherlands, Portugal, the Federal Republic of
Germany, the United Kingdom, Sweden, Switzerland, Turkey, Australia, Canada and the United States.



therefore he who "ratifie$*! treaties and thereby establishes on the internatiplane the
consent of his country to be bound by the treans tratified'2. That is the case for the
following countries: Austria, Denmark, Greece, ytaluxembourg, the United States, Finland,
Norway, the United Kingdom, Turkey, Czechoslovakiesmany, Spain, France, Iceland, the
Netherlands, Portugal, Albania, Poland and Lieclstem.

For example, Article 68 of the Belgian Constitutimmovides that "the King makes treaties",
whereas Article 87 para. 8 of the Italian Constdnt provides that "the President of the
Republic ratifies international treaties®

1.2 The Government

In exceptional cases, however, treaty-making pasveested in the Government: for example,
under the Swedish Constitution, "any internatioagteement with another State or with an
international organisation shall be concluded bg tAovernment”. In Switzerland, the Federal
Council is responsible for the ratification of imational treaties.

1.3 The Parliament

Consequently, treaty-making power is nearly alwapserogative of the executive: the supreme
organ of the State (as a rule) or the Governmeneficeptional cases). However, some States
assign the right to conclude treaties to the legisie, ie the Parliament. Bulgaria is one such
State. Similarly, in Russia, the most importaeaties are ratified by the Supreme Soviet of the
Federation. In Hungary too, the Parliament "cord#s international treaties of primordial
importance from the standpoint of external relagibn It is worthy of note that this approach
which, all things considered, is relatively excepdl, is followed by emerging democracies
which previously belonged to the socialist bloc.

1.4 Apportionment of responsibilities between tlkadHof State and the Government

11 The same is true of accession which is another method of concluding treaties equivalent in several
respects to that of ratification.

12 See Article 2, section 1, para b, of the Vienna Convention on the Law of Treaties.

13 Ratification - like the other methods of concluding treaties - is an act of international law whereby the
State, through its competent organs invested with treaty-making power, expresses its wish to be bound
internationally by the treaty concerned. It is also an optional act which depends on the discretionary
authority of the State; the latter may thus legally refuse to ratify a treaty without being exposed thereby to
any claim of international liability. In practice, there are instances of conventions which, though signed,
have ultimately not been ratified. In fact, however, refusal to ratify is the exception rather than the rule.
Normally, once conventions have been signed, especially bilateral ones, they are ratified promptly.
Thirdly, unless the treaty itself provides otherwise, ratification is comprehensive and must relate to the
convention as a whole, not just one of its parts. Reservations, of course, are a case apart, as they enable
States legally to limit their treaty obligations, for example by excluding particular provisions of the treaty
or by restricting its scope. Lastly, ratification cannot be made subject to conditions which are not
authorised by the treaty itself.



With few exceptions (Luxembourg, for example), Head of State does not conclude all
treaties, only the most important ones, and in singl he acts on the proposal of the
Government, at least in the republican systemdelQteaties are concluded - with or without
the authorisation of the Head of State - by thegBawent and, in particular, by the Minister for
Foreign Affairs, acting on behalf of the GovernmerSome countries (France, Portugal)
distinguish between formal treaties which are codell by the President of the Republic on
behalf of the State and treaties in simplified fonhich are concluded by the Minister for
Foreign Affairs on behalf of the Government. Otbeuntries (Germany, Austria) distinguish
between State treaties concluded by the Head td, $téergovernmental agreements concluded
by the Federal Government, and interministerial egnents concluded by the Federal
Ministers. In another case (Ireland), treaties clowled between Heads of State are
distinguished from other treaties concluded by @mernment. Constitutional provisions in
other countries expressly define the categorieseatties which can only be concluded by the
Head of State. For example, the Greek Constitysrawides that the President of the Republic
shall conclude "treaties of peace, alliance, ecoigorro-operation and participation in
international organisations or unions".

As a rule, therefore, treaties which neither requiatification by the Head of State, according
to domestic law, nor themselves provide for sudifigation, may be concluded by the
Governmerit*, by acceptance or approval, by exchange of notetetters or by simple
signaturé™. The treaties in question are usually the leagtdrtant ones. Responsibility for
assessing their importance lies, of course, withitidividual State. The following examples of
such treaties may be mentioned:

- those relating to questions which, according eonéstic law, come within the exclusive
purview of the Executive;

- treaties concluded for the implementation of by @pproved prior agreement;
- administrative and technical agreements of seapniportancé'®.

15 Legislative approval and administrative approva

As has already been noted, leaving aside exceptwases where the Parliament possesses
treaty-making power, this prerogative belongs ® é¢xecutive, to the Head of State in the case
of important treaties and to the Government foaties of lesser importance. However, as will
be shown below, in order to be lawfully concludédinder domestic law, some categories of
treaties require the authorisation or approval afriPament, which is usually granted by means
of a statute. This is particularly true of treaiehich come under the responsibility of the Head
of State and are concluded by means of ratificatipaccession, as well as treaties which are

114 This is also the case where the Head of State delegates his authority to the Government, provided that
such delegation is permissible under the law of the country concerned.

15 See Article 11 et seq of the Vienna Convention on the Law of Treaties.
16 See, for instance, the replies of Switzerland, Liechtenstein, Turkey, Greece etc.

117 Conclusion of a treaty comprises the following stages: negotiation for the sake of its elaboration, signature
and the act whereby the State establishes on the international plane its consent to be bound by the treaty.



the responsibility of the Government and are intnecases concluded by means of acceptance
or approval.

It should be emphasised at this point, howevet,dtan treaties which are concluded by simple
signature, and do not therefore need legislativgprapal, are usually approved by the
Government by means of a decree or ministerialstati(administrative approval) and are
then published in the Official Gazette for subsatja@plication within the country concerned
(Italy, Germany, Finland, Austria, Liechtensteing€ce).

In fact, only agreements of genuinely minor impaety requiring no enforcement, and those of
a confidential nature, are not published in thei€df Gazette. The constitutions of several
countries authorise the conclusion of confidergigiteements which are more or less a relic of
the past.

Thus, agreements which the Government concludepéndently are incorporated in domestic
law by means of publication in the Official Gazette¢he administrative act approving them. In
some cases, the mere publication of the agreemsafficient.

1.6 Self-executing agreements

The term "self-executing agreements”, irrespectvethe required method of conclusion
(ratification or approval, with or without parlianmtary authorisation, or simple signature),
refers in principle to agreements which are in teelves sufficiently explicit and precise to
permit of easy application in domestic legal systeim a sense, all agreements should be self-
executing and those which are not usually exhifiects from the standpoint of legal technique,
usually due to a lack of political willingness dmetpart of parties to the treaty. In practice,
however, States sometimes deliberately draw up digeeements in very general terms, thereby
giving rise to extremely flexible and supple cotieexs. These agreements are a little like
European Community directives, which give a genanline of the aims to be pursued "leaving
the decision as to form and means up to the ndtiomarts". It goes without saying that in alll
these cases, these incomplete agreements musthedess be clarified and completed as far as
possible by the Contracting States, by means efnat implementing provisions, whether
legislative or administrative.

1.7 Recommendations

a. The assignment of treaty-making power to thewxe branch (the Head of State in
most cases) is a logical and effective policy, ane that is backed up by long years of constant
practice. It is the pre-eminent formula adoptedtiyy Western democracies. This formula is
indeed logical, as it is the executive which goseand therefore also bears responsibility for
the management of the external affairs of the Statber than Parliament as a rule - at least
directly - or the judiciary.

In the final analysis, this traditional approachhieh has proved its worth, is based inter alia on
the principle of the effectiveness of State adtidhe international sphef&®

118 It is essentially for this reason that Article 7 para. 2 of the Vienna Convention on the Law of Treaties
provides as follows:

"By virtue of their functions and without having to produce full powers, the following are considered
as representing their State:



b. It is desirable for agreements signed subjeatatdication or approval, and bilateral
agreements in particular, to be ratified or apprdyaomptly by States.

C. It is also desirable that all agreements notuieqg legislative approval should
nevertheless be approved by administrative mead&éapublished in the Official Gazette or
elsewhere, so that the authorities and privatevidgials may take note of them and conform to
them.

d. Whenever additional measures of a legislativadministrative nature are required for
the enforcement of a treaty within a State (ashea tase of treaties which are not self-
executing), such measures must be taken as qakigssible by the State concerned, in order
for the latter to give full effect - as requiretb-its contractual commitment.

2. Parliamentary intervention in the procedure ftine conclusion of treaties

2.1 Introduction

As mentioned above, it is the executive whichrategpossesses the power to conclude treaties,
but Parliament nevertheless intervenes in the cmmwh procedure to give its consent, its
authorisation or its approval of the treaty to lecluded.

2.2 Extended parliamentary intervention

In some cases, the Parliament has broad powergerfvention which, apart from some more or
less minor exceptions, are applicable to all ingronal treaties. This is the case with
Luxembourg, Cyprus, Switzerland, Turkey and Ruasi@ng others.

23 Categories of treaties subject to approval

In other cases, which are much more numerous iotigand constitute the rule so to speak,
the consent or authorisation of Parliament is regdifor certain categories of more or less
precisely defined treati€S. The categories most frequently referred to imstitutional
provisions are the following:

- peace treaties;

- political and military treaties (in particularlances);

- treaties with territorial implications;

a. Heads of State, Heads of Government and Ministers for Foreign Affairs, for the purpose of
performing all acts relating to the conclusion of a treaty".

19 Some Constitutions require the consent of Parliament for conventions "of particular importance", with
no further clarification (Norway, Denmark, Sweden). Consequently, the question whether a treaty
obligation is or is not of particular importance depends on a political assessment by the State concerned.
However, in cases of doubt about the importance of the treaty, consent will normally be required, which is
a point in favour of the Parliament.



- treaties concerned with matters that fall wittie purview of the legislature:
- treaties concerning participation in the workintiernational organisations;
- treaties entailing a burden on State finances.

In other cases and more rarely, parliamentary amaitois also required for treaties in the
following fields:

- trade;

- economic co-operation;

- personal status;

- settlement of disputes by arbitration or legalqeedings.

2.4 Significance of parliamentary approval

Unlike ratification and other means of concludimgaties which are acts of international law,
parliamentary approval is a measure of domestic. I|&By this measure, Parliament approves
the treaty and authorises the executive to go alatidratification or acceptance, ie to bind the
State on the international platfé Strictly speaking, the legislature does notfitsave a hand

in the act of ratification which as a rule is theckisive responsibility of the execuliffebut its
intervention is nonetheless an essential conditiorthe legality of the treaty under domestic
law. Without parliamentary approval, the treatylwot be valid and will produce no effects in
the domestic legal system. That is the generat7ul

25 Anteriority of approval

As parliamentary authorisation is a necessary ctowlifor the conclusion of a treaty, it follows
that such authorisation must be granted befordication or acceptance. If it is to act within
the framework of the law, therefore, the executeeds the prior consent of the Parliament. In

120 This is a very broad category comprising several sub-categories of international conventions: eg
conventions for the recognition and enforcement of foreign judicial decisions, conventions on mutual
assistance in civil and criminal matters, extradition treaties, conventions on establishment, consular
treaties (especially in so far as they provide for privileges and immunities) etc.

121 According to United Kingdom practice, parliamentary intervention is less concerned with authorisation
than with the enforcement of the treaty through the adoption of all statutory provisions needed for its
application.

122 This explains the executive's power to reject ratification of a treaty, even one approved by Parliament, or
to postpone such ratification for a variable length of time, if the national interest so requires. The
executive may also, as a rule, accept the treaty after it has been approved by Parliament, with certain
reservations, provided of course that the latter are admissible from the standpoint of international law. It
may also denounce the treaty - provided that such denunciation is admissible from the standpoint of
international law - without normally needing the authorisation of Parliament, even if such authorisation
had been required for the conclusion of the treaty.

123 The situation is different, however, from the standpoint of international law. Under international law, a
treaty is valid unless there has been a manifest violation of internal law concerning a rule of internal law
of fundamental importance (Article 46 of the Vienna Convention,).



fact, however, there are occasional - not to sa&gdent - instances where the executive, in
order to cope with emergency situations, concluttesties and only submits them to
Parliament afterwards.

It is true that, for the most part, this can be pmldwn to the habitual slowness of the
parliamentary approval procedure. Neverthelesss thodus operandi is unacceptable in a
democracy. Indeed, it is obvious that Parliamenght to approve a treaty also includes the
right not to approve it. Consequently, if the tyess concluded by the executive prior to its
approval by Parliament, there is a fait accompldanfundamental responsibility of Parliament
as a representative body is ignored. In such ¢aBesliament loses its real powers and
becomes a rubber stamp.

2.6 Form of approval

Parliamentary authorisation or approval usually éskthe form of a statute which, subject to
exception, is adopted in accordance with the custgmrocedure applicable to the passage of
any legislation and is then published in the CdfiGazette. The Parliament approves the treaty
as a whole. Needless to say that it cannot appitguartially or conditionally, or amend some
of its provisions. The approving statute may, foe ¢ontrary, contain special provisions to
facilitate the application of the treaty within tS¢ate.

Thus, as a rule, it is by means of a single measamely the adoption of the approving statute,
that: a. Parliament authorises the executive tochaate the treaty; b. the latter is incorporated
in the internal legal system of the State; andhe.duthorities and the citizenry are required by
law to implement the treaty within the country.

In other more or less exceptional cases, howewatjgmentary authorisation may take the
form of a resolution or a decision, or even a letle some cases, mere publication of the treaty
may be sufficieri*

2.7 Tacit approval

In nearly all cases, Parliament gives its expregtharisation, but in particular instances such
authorisation may be tacit if, after a certain pmetiof time following the deposit of the treaty
with the legislative authorities, the latter do naquest the application of the customary
legislative procedure. The treaty is then deerodakttacitly approved. This simple and rapid
formula is applied on an extremely limited scaletti¢rlands).

2.8 Federal States

In the case of federal States, when treaties affectights and obligations of the component
States, or are of particular importance to theng thatter must also give their consent or
participate in some other way in the procedureddoption of the treaty. This is particularly

true of the German Lander and the Swiss cantons.

124 However, in certain countries (Finland, for example) the State takes measures, apart from the act of

approval which is relatively formal and if the treaty so requires, necessary for the integration and
application of the treaty within the domestic legal system. More often than not, this is in the form of a
separate statute.



29 Referendum

Lastly, as regards certain treaties of the utmogtartance, the people themselves are required
to give their consent through a referendum. Thess$S@onstitution provides for recourse to
referenda, either optionally or on a compulsoryibasReferenda are compulsory in respect of
treaties providing for accession to collective gségu organisations or supranational
organisation?®. In France, a referendum is possible for treatidgsch have "implications for
the functioning of institutions”. This is also ttase in Austria.

2.10 Legislative authorisation

It should be pointed out that Parliament may asuée rgrant its consent in advance, by
authorising the Government to conclude a speciieament or agreements of a specific type.
Such legislative authorisation must, of coursespecific, clear and precise. In such cases,
agreements concluded on the basis of prior legi&aduthorisation obviously do not require
parliamentary approval, since such approval hasatly been bestowed by the enabling act.
This practice is undeniably useful, particularly feertain categories of agreements which are
more or less identical and are frequently repeabtedpractice. The jurisdiction of the
Parliament is preserved and the Government is edhta act quickly on the international level.

2.11 Approval of treaties establishing internatibaaganisations of a supranational nature

When issues of major importance are at stake, #ament does not content itself with the
usual voting rules for the purpose of giving itshewisation, but takes its decision on the basis
of an increased majority, that is to say a spemiajority which is more difficult to achieve. For
example, treaties establishing international orgations of a supranational nature, which
assign national responsibilities to such organisas, are often approved by a special majority.
In Greece, an increased majority is required foe @pproval of such treaties, namely three-
fifths of the total number of deputies. The satiue of other countries (Norway, Luxembourg,
Denmark, Finland, Croatia and Austria). ElsewhéBwitzerland, Austria), a referendum is
held on the question of acceptance of such a trelatpther cases, before a treaty setting up a
supranational organisation can be ratified, the Gmiition has to be revised, in accordance
with the customary procedure, in order to bringnito line with the provisions of the treaty
(France).

2.12 Recommendations

a. The extensive participation of Parliament in tBtate's international treaty-making
activity is on the face of it a positive factor waimust be approved and encouraged.
Parliament should play a role, at least as far gsements of some importance are concerned.
The even indirect involvement of the general publithe process of concluding treaties is a
requirement of democracy.

125 In Liechtenstein also a referendum can be required at the request of a certain number of citizens or the

Parliament itself.



b. It lies with each State to strike its own bakame this field - in accordance with its
traditions, its needs and the principles of demogra with regard to the apportionment of
responsibilities between the executive and thalkgre.

C. The treaties listed above (see para. 2.3), fdrickv parliamentary approval or
authorisation is required, represent a satisfactsojution on the whole, which is based on long
years of practice.

d. In nearly all cases, parliamentary authorisatisimould be a preliminary, that is to say
that it should come after the signature of thetiresnd before the act of ratification, accession,
approval or acceptance.

e. It is natural for States to take greater precang for treaties which substantially limit
their sovereignty and, more particularly, for thagkich set up international organisations of a
supranational nature.

It is therefore only logical that, in such caseatlipmentary votes on approving statutes should
be subject to special majorities.

f. If secret agreements are permitted by the Cautistn or in State practice, they must in
no case belong to the category of treaties thatecauithin the purview of Parliament, ie treaties
for which the approval or authorisation of the &tts needed.

g. All States should take appropriate measuresitoten, as far as possible, the length of
the parliamentary procedure for approval of intetinaal treaties, which is often too slow,
complex and surrounded by excessive formalism.

h. Legislative authorisation for the executive tindude treaties belonging to certain
specific categories is a useful and efficient mstent for States in their international treaty-
making activities and should be more widely usqatactice.

3. The standing of an international treaty in domt&slaw

3.1 Introduction

The legal standing of international treaties witl8tates varies considerably. For example, their
level of importance in relation to the rules of destic law is far from uniform. In some cases,
national solutions are based on the Constitutiselft (eg France, the Netherlands, Spain,
Greece, Portugal), while in others they have enefgem practice and in particular from the
case-law of the higher courts (Belgium, Italy, Seritand, Luxembourg, etc).

3.2 Superiority over domestic law

In some States - though not many - a duly concltréedly takes precedence over domestic law
as a whole, including the Constitution (the Netieds, Belgium, Luxembourg).

In the relatively exceptional cases where a tréwty a direct impact on the Constitution (for
example, if it amends the Constitution or provides derogations from it), other States
recognise the treaty's status as superior or e¢ahe Constitution, provided that it has been
approved by Parliament by an increased majoritynf&nd, Austria). Finally, particular



treaties of the utmost importance, such as thodablkeshing the European Community,
sometimes occupy a position within the State wkiofften superior to that of certain provisions
of the Constitution (Italy).

3.3 Superiority over statutes

Another category of States recognises the supsriai treaties over both previous and
subsequent legislation (France, Spain, SwitzerlaRdrtugal, Greece, Bulgaria, Cyprus,

Croatia, Slovenia). The States in question lay rd@&rtain conditions for this purpose:

approval of the treaty by the legislature, entrioifiorce and, in many cases, fulfilment of the
condition of reciprocity, ie application of the &ty by the other party.

Other States close to this category do not givecgdence to all treaties over their own
legislation, but only to some of them, such astigedor the protection of human rights, which
thus prevail over any contrary statute (LiechtemstRussia, Romania, Czechoslovakia).

3.4 Equality with statutes

Most States adhere to the rule that treaties sirhplye the force of law. Thus, by virtue of the
principle lex posterior derogat prigrireaties take precedence of earlier statutes,rbay be
affected by later statutes (Germany, Austria, Dekmé&inland, Hungary, United States,
Ireland, Italy, Sweden, United Kingdom, Turkey, Wy, Iceland, Liechtenstein, San Marino,
Romania, Albania, Czechoslovakia, Poland and Litiia

Although these countries do not formally recogmiese superiority of treaties over subsequent
national legislation, they accept it in fact andkéavarious steps to prevent any conflict between
domestic law and the international treaty concerned

Those steps include the following:

- a priori monitoring, particularly by constituti@h courts, of the constitutionality of the
treaty, so that in the event of conflict betweeantthaty and the Constitution, the latter
can be amended before the international commitnseaccepted (France, Hungary,
Italy, Bulgaria, Spain, Romania);

- incorporation in specific statutes of a clauspating that they will only be applied if
they do not conflict with international conventiogeverning the same question or
guestions, to which the States concerned are RartiRomania, Czechoslovakia,
Albania);

- interpretation of the statute by the administvatand, more particularly, by the courts,
so that it is in harmony with the treaty, thus takfor granted the State's determination
to respect the international obligation and secprele of place for that obligation in its
domestic legal system. This measure, which censishterpreting laws in a manner
consistent with treaties, is widely applied in gree (Finland, Luxembourg, United
States, Denmark, Romania, Norway, Sweden);

- a posteriori checks, mainly by the courts, ondbestitutionality of treaties and a priori
checks, mainly by the administration, on the canity of draft legislation with existing
treaties, so as to exclude any conflicts betweerntiernational treaty and domestic law



which might involve the international liability tife State in the event of violation of the
provisions of the treaty.

35 Inferiority in relation to statutes

Lastly, the status of some treaties may be infanothat of statutes. This is the case with
treaties which come under the exclusive resportgilof the administration, or which are
concluded by the latter on the basis of parliamentuthorisation. In such cases, the treaty
has the force of the executive act (decree, miraktkecision, etc) through which it is applied in
the domestic legal system (Austria, Sweden, Denriratand, Germany, Greece). However,
this is a relatively exceptional solution which ayiconcerns treaties of secondary importance.

3.6 Recommendations

a. The fact that international law has priority owv@omestic law is not at all contested.
This self-evident truth is a requirement of intdio@al law.

Suffice it here to recall Article 26pécta sunt servandand Article 27 (internal law and
observance of treaties) of the 1969 Vienna Conmentihich codified the rules of international
law in relation to Conventions. Moreover, all imational law, and the rules concerning the
international liability of States in particular, arbased on this fundamental principle.

As was shown above, the pre-eminence of interratiaw is fully accepted by States, either in
law or in fact.

This state of affairs is made even clearer and nsayeificant by the existence of more select
international legal systems, such as that of theogean Community. The particularity of
international law is that it is legally binding ddtates, but leaves to them the task of application
within their domestic systems. They are therefotaequired - at least formally - to recognise
its pre-eminence in relation to national law, bioéy must conform to it fully, in the manner they
themselves decide.

However, it would be desirable and would no dowlistitute a step forward if States - and the
new democracies in particular - increasingly recsga the superiority of international law
over domestic law in their constitutions and legfisin. One of the advantages of such an
internationally-minded approach would be to brintat8s closer together on the basis of
international legal principles and to facilitate éhapplication of international law in the
domestic legal systems.

b. Before accepting an international treaty obligat every State must make sure that it is
compatible with its domestic legislation and, mpagticularly, its Constitution. If there is any
incompatibility and the State wishes to become dypa the treaty, it must first adapt its
Constitution or legislation to eliminate any codfiwith the rule of international law.

C. All States, especially those which place inteomal treaties on an equal footing with
domestic statutes, must take steps through thegutixe and legislative powers to ensure that
no new laws are adopted which could infringe thevmions of current treaties already
accepted and in force.



d. When applying and interpreting an internatiotvahty, every State - and its judiciary in
particular - should ensure the pre-eminence ottbaty whenever that is feasible. Otherwise, it
should make every possible effort to reconcilerthe of domestic law and the international
treaty, so that the former does not violate theetat

e. If conflict between an international treaty amdule of domestic law is inevitable, the
State must amend the latter as quickly as possiblerder to bring it into line with the
international obligation.

f. When adopting legislation to regulate the r&as which are or may be governed by the
international treaty to which it is or may becomeaty, every State should include in such
legislation saving clauses to protect the interomadil treaty: for example, non-applicability of
the statute in so far as it runs counter to thatye

Il. INTERNATIONAL CUSTOMS AND GENERAL LEGAL PRINCIPLES

41 Introduction

National constitutions establish a major distinatibetween international treaties, on the one
hand, and international customs and general legiggples, on the other.

4.2 Inadequate recognition in constitutional texts

While nearly all constitutions - as has alreadyrbegentioned - deal expressly with treaties, the
same is not true of customs and general principlasithermore, even if these two sources are
recognised by constitutional provisions, their radeon the whole more limited than that of
treaties. The reason no doubt lies in the fact thstoms and general principles are classed as
unwritten international sources of law, and the megof clarity, precision and -in the final
analysis - security which they bring to legal redaships in general does not even remotely
rival the corresponding qualities of internatioriegaties.

4.3 Part and parcel of domestic law

It is true that the constitutions of some countresognise international customs and general
legal principles at the outset as an integral pafrtheir internal law. The German Constitution
provides that "the general rules of public inteipatl law shall be an integral part of federal
law". Similarly, the Greek Constitution containigetfollowing provision: "the generally
accepted rules of international law shall be aregral part of internal Greek law". The same is
true of other countries (Austria, Italy, Albanidp@enia, San Marino, Hungary, Portugal).

In other cases, the same approach emerges frontdhstitution, albeit implicitly (France,
Bulgaria), while other countries refer to the "uersally recognised rules of international law",
not in general terms, but in relation to certainesffic questions concerning the protection of
human rights. In Russia, these rules of intermatidaw relating to human rights "are directly
productive of the rights and duties of citizens".

Other countries settle this matter by statute, amreection with specific questions as well.
Romania does so for certain questions relating fpdmthe law of the sea, Sweden for certain
criminal law matters and Norway for other specfiibjects.



4.4 Recoqgnition in judicial case law

On the other hand, the constitutions of many coemtemain silent with regard to international
customs and general legal principles, and theioggation - when they are recognised - is left
to judicial case law (United States, United Kingd@&@witzerland, Poland and others).

45 Automatic application

As a rule, international customs and general ppies are automatically incorporated in
domestic law. This automaticity is their distirghung feature. Indeed, no act or procedure of
incorporation is necessary. Contrary to the sitoiatas regards treaties, the solution adopted in
this case is therefore based on monistic theory.mbst cases, the courts have recourse to
international customs and general legal principhes apply them directly within the State.

There are, however, highly exceptional cases ofittigs which do not adhere to the principle
of automaticity and, on the contrary, require an atincorporation for customs and general
principles, which may take the form of, say, arermational treaty or a domestic statute
(Norway, Denmark and Russia - where human rightscjples are not involved).

4.6 Equality of treatment or differentiation

In constitutional terms, several countries adopt@nprehensive approach to international
customs and general principles, place them on amlefgoting and frequently include them in
general expressions such as "general rules of pubternational law" (Germany), "generally
accepted rules of international law" (Greece), &silof general international law" (San Marino)
and "generally accepted principles of internatiofeal" (Slovenia).

On the other hand, some countries draw a more s &bear distinction between international
customs and general principles, according pridglate to the former in relation to the latter
which are left with an essentially subsidiary rdl@eixembourg, Hungary and to a lesser extent
France).

4.7 Treaties and other sources: their respectiveso

An important distinction can be made between imtonal treaties on the one hand and
customs and general principles on the other, ipees of their scope and their overall function
as sources of law. Treaties are undeniably thegonenent international source whose function
is considerable and constantly expanding, whene@snational customs and general principles
occupy a more or less secondary position - didtinsubordinate to treaties - in the
classification of sourcé®.

However, the latter two sources, and customs irtiqdar, frequently play a relatively
important role, which is referred to by the domesturts, in respect of areas of international
law which have not yet been codified, such as Stateunity, international liability, the status

126 It should be noted that, in international law, although treaties are the first of the sources listed in Article
38 of the Statute of the International Court of Justice, it is acknowledged that there is no difference in rank
between the three sources (treaties, customs and general principles), which are thus equal and identical in
value from the legal standpoint.



of aliens etc (Luxembourg and Poland). Apart frdrase cases, however, the sources in
guestion - and general principles in particulaufil a relatively limited function.

Indeed, their role is essentially subsidiary, seppentary and interpretative. They are used
mainly to fill in gaps in domestic legislation ar interpret the latter in relation to questions of
international law (United Kingdom, Norway, SwedeimJand).

4.8 Status in domestic law

With regard to the standing of international cussoemd general legal principles in domestic
law, the responses vary even more considerablyithte case of treaties.

A number of countries explicitly or implicitly regiaise customs and general principles as taking
precedence over all statutes, whether adoptedezaoii later (Germany, Italy, San Marino,
Greece, Switzerland, Slovenia, Bulgaria, Portugdhania and Russia - the latter solely in
respect of human rights).

In contrast, other countries - the majority - assig lower status to customs and general
principles than to statutes (United Kingdom, Unigdtes, Sweden, Finland, Luxembourg, etc).

Lastly, some countries (Hungary, Switzerland) tiglibserve that the peremptory rules of
general international lawjgs cogensshould be given a higher status than other iragomal
rules, including treaties.

49 Recommendations

a. In the context of constitutional provisions, fite-eminence of international custom and
general principles in relation to domestic legighatis not as widespread and as clearly stated
as in the case of treaties. However, this pre-entr is established under international law
and the recommendation made in respect of tre@gespara. 3.6 a.) is just as valid for customs
and general principles, although the role of thiege sources - as has already been mentioned -
is not as important as that of treaties. It wotlidrefore be desirable for States, especially those
which are adopting new constitutions, increasiriglyecognise this pre-eminence.

b. In addition, States should ensure that their éstio legislation - including statutes and
administrative measures - is compatible with insiomal customary rules and general legal
principles.

C. States should give preferably automatic effeatternational customs and general legal
principles in their domestic legal systems. Atiegaries of courts - and the ordinary courts in
particular - should use these sources more fredyeespecially in areas of international law
that have not yet been codified. The generallytdiinuse made of these sources is largely
attributable to the fact that they are not suffitlg familiar to the national courts. In any event

it is sound policy on the part of some States (GreBulgaria) to have a specialised judicial
authority (Constitutional Court) settle any dispgitmncerning the existence or exact scope of a
custom or general legal principle.

d. All States, especially those adopting new cutistins, should give absolute priority to
the peremptory norms of general international 1gwg cogensover their domestic legislation,
including their constitutions. This requirementaday almost universally accepted.



1. DECISIONS OF INTERNATIONAL ORGANISATIONS

51 Non-recognition in constitutional texts

In contrast to the situation regarding the otheustes of international law (especially treaties
and, to a much smaller extent, customs and germractiples), the national constitutions,
except that of Portugal, make no mention of thésaets of international organisations which
constitute international institutional law. The Rguese Constitution allows for the automatic
incorporation of such decisions in domestic lawpyiled that their direct applicability is
prescribed in the treaty setting up the organisatidhe other constitutions ignore the problem,
and no doubt because the question of internatiorsitutional decisions is a relatively recent
one and Article 38 of the Statute of the IntermaldCourt of Justice does not mention them as a
source of international law.

52 Transfer of responsibilities to supranationgkrnational organisations

The constitutions of some States, however, cogpanial provisions relating to the transfer of
national responsibilities to international organigas. For example, the German Constitution
provides that "the Federation may by a formal lamansfer sovereign powers to

intergovernmental institutions".

Similar provisions are found in some other constts (Austria, Greece, Luxembourg). Such
provisions, like the domestic instruments for tppraval of treaties setting up international
organisations of this type - in practice, only theropean Community is concerned - constitute
the legal basis, from the standpoint of internadjiséation, for the transfer of national
responsibilities and the direct and automatic aqgttiility of European Community decisions in
the legal systems of its member States. In fathis particular case, it is the treaty setting up
the organisation itself, covered by the above-mesti internal instruments, which settles the
guestion of the direct application of Communityisieas.

53 Other international organisations

On the other hand, the situation is different foe bther international organisations known as
organisations of inter-State co-operation. In thease, even when their decisions are binding,
the treaties establishing them never provide famediate enforcement of those decisions in
national legal systems. There can therefore bautomatic application of those decisions and
their enforcement within States necessarily depend$e intervention of the States themselves
which are required, in principle, to introduce aagply them in their domestic systéfs This

is therefore a mediate system which to some esg¢eambles the one applied to international
treaties. Consequently, any binding institutiodatision is incorporated and enforced within
the State by means of domestic legal instrumerapted by the latter, which may be of a
legislative or administrative nature, according tbe requirements of its legal system -
requirements which usually vary according to thateat of the decision. Thus, action is taken
on a case-by-case basis (inter alia: Austria, Sarmriib, Greece, Norway, Sweden,
Luxembourg, Denmark).

127 States which apply the Anglo-Saxon system are concerned less with the incorporation of international
decisions than with their enforcement within the State by means of domestic statutes.



However, this approach often presents drawbacksr dae thing, recourse to the legislative

process in each particular case causes delays, edsetthe enforcement of institutional

decisions calls for rapid action, particularly itné case of UN Security Council resolutions
adopted under Chapter VII of the Charter. To oweme this handicap, in cases which are fairly
exceptional, the solution adopted involves settlithge question in advance through

authorisations from Parliament to Government. Saathorisations may be contained in the
Act approving the treaty under which the organmatwas established, and the Act in question
then settles the problem of the incorporation antbeeement of decisions by the organisation
on an ad hoc basi&.

In other cases, such authorisation is containeciinordinary statute of permanent validity
which usually takes the form of outline acts agtille to one or more categories of institutional
decisions. For example, since 1967 Greece hasahagecial law for the application of
decisions by the United Nations Security Counaiceoning the imposition of sanctions under
chapter VII of the Charter. This is also the csethe United States and Liechtenstein.

54 Status in domestic law

As regards the legal standing of institutional dems, a distinction must be made between
those which, under the treaty setting up the orggtion, are binding and immediately
enforceable in the domestic legal systems of timebmeStates, and those which are binding but
not immediately enforceable.

The first category includes decisions of the Euaop€ommunity, which member States usually
recognise as superior in standing to their own dstiodegislation, including the Constitution.
The second category comprises the decisions atitnaal international organisations, which
have the same standing as the domestic measuadsté¢sor decision of the administrative
authority) which incorporate them in domestic l&av,the purpose of application.

55 Recommendations

a. What was said above, in paragraphs 3.6 a. a®dad, is entirely applicable to this
further source of international law representedthg decisions of international organisations.
When such decisions are binding on States, theyupmlegal effects and are elevated to the
same status as treaties, customs and general pkasci It would therefore be advisable to
recommend that national constitutions, particulatpse in process of elaboration or revision,
should make express provision for the recognitibbireding institutional decisions. There is a
deficiency in the present situation which shoulddmedied. Moreover, the legal status to be
assigned to such binding decisions in relationh tules of domestic law should, in principle,
be identical to the recognised status of the offeerrces of international law: treaties, customs
and general principles. All these sources havestme legal standing and should be treated in
the same way by States.

b. Leaving aside the European Community systemhwgriesents no difficulties, mainly
because the problem is settled by the actual treatgblishing the Community, it should be

128 In Greece, for example, the Act approving the NATO treaty provides that the obligations assumed under
the treaty and the protocol of accession thereto will be enforced by decrees issued on the proposal of the
competent ministers.



noted that, as far as the binding decisions of othrnational organisations are concerned,
States have not yet succeeded in introducing arenheffective and practical set of legal rules
for their incorporation and rapid enforcement inndestic legal systems. This gives rise to
irresolution, improvised action and, more oftenrthaot, the adoption of empirical solutions
which are not usually characterised by either speeckfficiency. This situation could well
hamper the work of the international organisati@msl undermine the interests of their member
States. One possible way out of this difficultyldéde afforded by domestic statutes for the
approval of treaties establishing international argsations or by other outline Acts which,
through appropriate authorisation clauses, couldiaprovide for ad hoc, detailed solutions,
capable of quick and easy application and, aboue adapted to the individual needs of
international organisations.

V. INTERNATIONAL JUDGMENTS AND RULINGS, WHETHER LEGAL OR
ARBITRAL

6.1 Introduction
The national constitutions make no provision fa iticorporation and enforcement in domestic

law of the judgments and rulings of arbitratiorbtihals and court$®. On this question also,
the constitutional texts remain silent.

6.2 Decisions of the Court of the European Comriamit

Regarding decisions of the Court of the Europeammm@anities, as with other binding
Community decisions, the question is settled dyrést the treaty of the EEC (Articles 187 and
192). The decisions of the Court are directly esdable in the internal legal systems of
member States. From the specifically constitutiat@ndpoint, legal support for the judicial
decisions of the Community is provided by eitherdbnstitutional provision - where one exists
- authorising participation in the EEC or, in albses, the domestic instrument of approval of
the EEC Treaty, which was adopted in accordande @anstitutional rules.

6.3 Judgments and rulings of other judicial or &l organs

As regards the judgments and rulings of judicialgpasi-judicial organs belonging to other
international organisations (for example, the Imational Court of Justice or the European
Court of Human Rights) or of permanent or ad hdateation tribunals, a distinction should be
made between, on the one hand, acceptance ofriden@inature of decisions by such bodies,
and on the other hand, their enforcement in doméssiv.

6.3.1 With regard to the acceptance of such detssib goes without saying that their binding
effect is determined directly and automaticallytiogy treaty establishing the organisation or the
treaty setting up the judicial body or the arbitmat tribunal°. As such treaties have previously
been approved in due form by the member StatesatesSParties, in accordance with their
constitutional rules, it follows that the legal epage of the domestic instruments of approval, in

129 The tribunals and courts in question are of course those set up under public international law.

180 Indeed, there would be no point in asking States to reiterate their acceptance of decisions which are
already binding on them.



terms of internal legislation, extends to bindindirrgs and judgments given in pursuance of
such treaties. This interpretation appears to beagally accepted.

6.3.2 On the other hand, as far as the enforcemfgadgments and rulings in domestic law is

concerned, it appears that States do not applypamicular system. In some cases, after the
arbitral award or judicial decision has been giveam agreement is concluded between the
States Parties to the dispute for the enforcemktiteojudgment and the final settlement of the
case. In such cases, the application of the imatigwnal judgment or ruling is done by means of

a treaty, which is usually approved by law in thet&s PartieS™.

However, the customary procedure for the enforcémiejudicial decisions is the following: in
each instance, the State adopts the necessary ithative or legislative instruments of
enforcement, in the context of its domestic legstiesn, in order to comply with the judgment or
ruling (see inter alia the replies from Denmark,r@any, Greece and Norway).

6.4 Recommendations

6.4.1 States are naturally under an obligation, \agtue of international law, to enforce
strictly and in full the decisions of internationaurts or arbitration tribunals hearing disputes
to which they are parties. This obligation takesgedence of their domestic law.

6.4.2 In the case of international judicial decisowhich are not automatically enforceable in
domestic law, especially those which are taken sdraefrequently, such as the judgments of
the European Court of Human Rights, it would berdbke for States to set up in advance a
special system capable of ensuring swift and hibreement.

6.4.3 States should consider the possibility ofresgty recognising the primacy of
international judgments compared with the judgmehtiomestic courts, by providing inter alia
that the former produce a binding effect in relatto the latter.

181 See the reply from Greece.



V. OTHER QUESTIONS RELATING TO INTERNATIONAL LAW

7. Apart from the sources of international law, luging treaties in particular, national
constitutions also contain provisions of directindirect relevance to international law. The
following are noteworthy examples of such provision

7.1 Protection of human rights

Nearly all States give constitutional recognitioo the protection of human rights and

fundamental freedoms, and this protection is fraetjyeconfirmed by legislation and case law.
In addition, numerous States are parties to theohaan Convention for the Protection of
Human Rights and Fundamental Freedoms (1950), v ®nited Nations Covenants

concerning economic, social and cultural rightstbe one hand, and civil and political rights

on the other (1966), and other international instkents relating to human rights. It is worthy of
note that the international instruments mentioneédw@ have in varying degrees influenced
certain constitutional texts recently adopted, finddia by the new European democracies.
Moreover, it should be emphasised that some constis are found to contain provisions

requiring accession to the international human tgghonventions (San Marino) or prescribing
a method of interpretation in conformity with tr@48 Universal Declaration of Human Rights
(Portugal), or again recognising the superiorityrafman rights conventions over national laws
(Russia).

7.2 Protection of aliens and stateless persons

Several constitutions contain general provisionstfie benefit of aliens and stateless persons
(Italy, Portugal, United States, Russia, HungargnmRnia, Albania, Luxembourg). In other
States, aliens enjoy a number of rights and freedefmich are guaranteed by the Constitution
(Germany, Sweden, Denmark, Greece). Finally, spgmiovisions in some constitutions
expressly recognise the right of asylum (Franay |tPortugal, Russia, San Marino, Bulgaria,
Croatia) and in some cases the principle of norateation (Switzerland, Bulgaria).

7.3 Protection of national minorities

Members of minority groups enjoy the same rightsane subject to the same obligations as alll
other citizens. In addition, however, a numbecafstitutions contain general provisions for
their protection (Denmark, Portugal, Romania, Czestbvakia, Albania, Croatia, Lithuania),
and more especially for the protection of linguaisthinorities (Italy, Switzerland, Russia,
Bulgaria). The Hungarian Constitution contains alletd provisions for the protection of
minorities. Other constitutions provide direct fction for specific minorities (Finland,
Norway, Slovenia). It should be noted that thesttutions of the new democracies of Central
and Eastern Europe are the ones most likely toatorgrovisions concerning minorities, this
being an issue which acquired major topical impod& after the recent events which radically
changed the face of Europe and the world.

7.4 Provisions prohibiting the use of force

Not only war but any recourse to the threat or afeforce in international relations are
outlawed (Article 2 para.4 of the United Nationda@ier). Some constitutional texts,
particularly the most recent ones, repeat this prptory rule word for word (Hungary,
Slovenia, Czechoslovakia), while others, followihg same general line, expressly prohibit



aggression or explicitly provide that force willlgrbe used for defence (Portugal, Denmark,
Norway, Turkey, Albania). It goes without sayifmpwever, that even long-established
constitutions which contain general provisions loa tleclaration of war have to be interpreted,
on the basis of international law, as authorisiegaurse to war only for defensive purposes.

Depending on the country concerned, the authooityde force may be vested in the Head of
State without restriction, in the Head of Statejascibto parliamentary authorisation or in the
Parliament. Lastly, some constitutional texts esply rule out war as a means of settling
disputes (Italy, Hungary, San Marino), while ther@an Constitution provides that the
Federation shall accede to agreements concernirdgtration of a general and compulsory
nature.

7.5 Recommendations

a. States are obliged to provide permanent pratactboth in their constitutions and at all
other levels of State activity, for human rightsl dandamental freedoms, including the rights
and freedoms of the members of national minorémes those of aliens and stateless persons.
Such protection must also be as extensive andieffexs possible. This is a task which has to
be pursued tirelessly, unremittingly and unfailingl

b. States which have not yet done so should, icpkar, accede to all the international
conventions on human rights, whether of univers@wopean scope.

C. States should incorporate in their constitutianghe most forceful manner possible, the
two cardinal obligations of international law, vthe settlement of international disputes by
exclusively peaceful means and non-recourse te fortche threat of force in their international
relations.

d. It would also be worthwhile for constitutions ¢ontain an ever greater number of
general provisions favouring international peacel aecurity, respect for international law and
justice, co-operation and development of frienehations between peoples and StdfesSuch
provisions may in particular have a salutary effieon the standpoint of interpretation.

e. Lastly, and speaking generally, more encouragénshould be given to the
incorporation of international law in domestic cditigional systems, and conversely to the
incorporation of the principles of democracy, humaghts and the rule of law in the
international legal system. This interaction cantydoenefit the society of nations.

b.Summary of the discussions on "The elaborationmbdel clauses on the relationship
between international and domestic law"

1. Hierarchy of norms

182 See, for example, Article 2 para. 2 of the Greek Constitution.



Some participants considered that the rank of threns of international law vis-a-vis the norms
of domestic law can only be dictated by the Cangiit of the country concerned, and no
particular rank can be inferred from the intringiature of the norms of international law alone.

To this it was objected that a State based on the of law must ensure observance of any
binding legal norms, including those of internaabitaw; for this to happen the most obvious
method would seem to be to recognise to the nofnmseonational law a higher rank than to
the norms of domestic law, without of course ddétmgcfrom the free political choice of
constitutional legislators.

It was however admitted that certain treaties copitdgmatically be recognised as having a
lower rank than domestic law, in view of their adbjmatter being of a lesser importance.

2. Possible conflict between high jurisdictions

In certain countries the Constitutional Court wasnpetent to assess the constitutionality of a
treaty, while the Supreme Court remained compedtemterpret the law, including the law
receiving or transforming that treaty; there is téfre a danger of conflicting decisions of the
two high jurisdictions in particular on the issuetbe rank of the norms of international law in
their relation with the norms of domestic law.

A wise way to prevent this kind of conflict appeate be the procedure of control by the
Constitutional Court of the constitutionality otr@aty prior to its ratification; should however
a conflict arise, the Parliament would only be cetent to settle it.
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