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This publication contains the reports presented athe UniDem Seminar organised in Bled
from 26 to 27 November 1999 by the European Commiss for Democracy through law in
co-operation with the the Ministry of Foreign Affairs of Slovenia.

Cet ouvrage contient les rapports présentés lors d@éminaire UniDem organisé a
Bled du 26 au 27 novembre 1999 par la Commission repéenne pour la démocratie
par le droit en coopération avec le Ministére des #faires Etrangéeres de la Slovénie.

OPENING SPEECH, Mr Vojko Volk
Secretary General of the Ministry of Foreign Affairs, Slovenia

I am honoured to open the seminar “Societies infli@br- The Contribution of Law and
Democracy to Conflict Resolution” and to welcomeiyan behalf of the Ministry of Foreign
Affairs of the Republic of Slovenia at this seminar

In the year of the 50th Anniversary of the estdolisnt of the Council of Europe, The
Ministry of Foreign Affairs of the Republic of Slewia is pleased to host this seminar as one
of Slovenia's contributions to this important ammgary. | would also like to use this
opportunity to warmly thank the other co-organisérthe Seminar, namely the European



Commission for Democracy through Law, i.e. the ¥enCommission, for organizing the
seminar jointly with us.

The theme of the seminar is most relevant - it nelmius that half a century after the

establishment of the oldest European organizatimofiean continent is far from being stable

and peaceful. The agenda of our seminar addressesraus recent or present-day conflicts

or crisis situations, which threaten not only dibof these individual states but could also

have wider potentially destabilization effectsisitherefore to be hoped that disussions during
the next two days will offer both some insight i@ root-causes of those conflicts as well as
offer some guidance on how best to alleviate thiesng of those who are affected by them.

And we need to continuously seek ways to betteteptdhose most affected in societies in

conflict, namely civilians and among them women ehiddren as the ones who suffer most.

The validity of human rights within societies inndlict is by no way diminished. On the
contrary, non-derrogable human rights as well garmational humanitarian law norms need
to be fully observed by all, including in conflisituations. The period after the Cold War has
marked a progressive trend towards recognizingdhags and massive violations of human
rights are no longailomaine reservénstead they are of concern to international comity.
Slovenia welcomes this progressive trend towartésnationalization of human rights.

The Council of Europe can contribute importantlythics evolving concept of human rights

protection. The Council of Europe has at its digpasique and highly developed human

rights and minority-rights protection system. Wee she present seminar as a further
contribution to the effective functioning of thigséem at the regional level and equally so as
its contribution of the Council of Europe to raigithe human rights standards at the global,
universal level.

The Council of Europe continues to stand as a paemtareminder that democracy is not a
virtue attainable once and for good. Even demoesacof long standing are not fully fledged.
Equally as important, the Council of Europe repnés@n inexhaustible source of knowledge
and experience for new members, knowledge thagdsssary in their period of transition.

Slovenia, as one of the younger members of the €loh Europe — during this year we
celebrated the "6 anniversary of our membership, is fully aware st Throughout the
period of our membership we continuously strivedézome a fully committed member of
the Organization, involving in this process notyorgpresentatives of government but also
numerous Slovene experts active in different fiedlshe Organization's activities. Let me
reiterate, that Slovenia fully supports all effobg the Council of Europe to safeguard and
further develop its fundamental principles, namély rule of law, democracy, human rights
and cultural diversity.

In conclusion, on behalf of the Foreign Ministrywould like to wish all of you, distinguished
rapporteurs and participants, fruitful discussiolising the seminar. We are confident that
seminar will offer some useful recommendations algith regard to relevant future
endeavors. In particular, part of your discussiiisundoubtedly be pertinent already for the
up-coming International Conference on the Contrdrubbf Constitutional Arrangements to
the Stability of South Eastern Europe, organizedheySlovene Foreign Ministry, Faculty of
Law in Ljubljana and Venice Commission that wilkéaplace in Brdo, Slovenia in the
beginning of next week.



OPENING SPEECH, Mr Serhiy Holovaty
Member of Parliament, President of Ukranian Legal undation,
Vice-President of the Venice Commission

| have the privilege to open this seminar on beldlfthe co-organiser, the Venice
Commission, which proposed to the Slovenian auilesrto jointly hold such a seminar. It is
however not the Venice Commission itself whichtfliad the idea for such a seminar but no
lesser person than the former Secretary GenethkedCouncil of Europe, Mr Tarschys. When
Mr Tarschys addressed our Commission in Venicgyrbposed that we should look from a
legal point of view at the problems confronting ghosocieties where transition has not
progressed smoothly but has been combined witkdtd violent conflict. Our Commission
Is actively involved in several of these confliceas such as Kosovo, Bosnia and Albania and
we therefore very much welcomed this proposal. @&wa these conflict areas are not far
from here and Slovenia has had close historicalvti¢gh them. It seems therefore an excellent
idea to hold such a seminar in Slovenia and we wrtemely pleased when the Slovenian
government kindly offered to co-organise this seaas part of the Slovenian contribution to
the 50" anniversary of the Council of Europe.

Our wholehearted thanks go to the Slovenian Mipigbr Foreign Affairs which has with
what | would consider as typical Slovenian effi@gmrganised this seminar here in Slovenia
and which offers us generous hospitality. In tlatext | would also like to pay tribute to our
Slovenian colleague, Mr Jambrek, who has beenum&ntal in bringing us together here in
Bled.

Since we meet here in Slovenia, it is only natthrat the main focus of our debates will be on
the situation in South Eastern Europe. This wiloakeem obvious to most people from
Western Europe. The conflicts arising from the kdeavn of former Yugoslavia have more
than any others been at the centre of interedtefriternational community and have led to
massive outside intervention, culminating in the TOA air-strikes against Serbia.
Nevertheless, as somebody coming from the arelaeoformer Soviet Union, | would like to
draw your attention to the fact that the same typeonflicts arises in the CIS countries. At
this very time we have an open military conflictGhechnya. The Nagorno Karabakh conflict
has already cost many lives, some of them this yegy. The conflicts in Abkhasia, South
Ossetia and Crimea have been more low-key but timless extremely serious and at least
the problem of Abkhasia is far from being solved. sum up, the falling apart of the former
Soviet Union has brought about at least as manylicenas the situation in former
Yugoslavia.

This clearly shows that the stability both regiseemed to enjoy during the Communist
period was an illusion. Ethnic and other confliatsre hidden under the surface, they were
temporarily suppressed but not solved. As soorh@srtechanisms of oppression of the old
system no longer worked, conflicts erupted of thistence of which few people had been
aware. It is our task now to do better and to bmtgut durable solutions which are not
simply based on force but on the acceptance gb¢lople concerned.

This brings me to the purpose of this seminars Iblvious that we will not be able to find
solutions to all these conflicts in two days andveawy it is not up to us to impose any
solutions anywhere. What we as lawyers howeverdmis to draw attention to the legal



dimension of these conflicts. While each confli@shits unique specific features, many
elements are also common. Legal ingenuity can atiaptvarious types of solution to
individual cases but the number of possible mogefsite. Solutions found for one type of
conflict may well be relevant for other conflictshis is the reason why we will also be
speaking about a conflict in a very different pafrEurope, in Northern Ireland, where there
is now hope for a lasting peace. What we will bengas to try to have a comparative
approach, enabling us to learn from experiencetarsthow which solutions we lawyers can
offer to the politicians as tools for solving caci$. We cannot do more than offer tools since
the final decisions are up to the politicians.

But if we arrive at identifying a number of elem&nrthich will be helpful for the settlement
of such conflicts or even for the prevention ofufat conflicts, we will have achieved quite
something. The first condition will be the carearalysis of the existing conflicts and the
consideration of the attempts to solve them. Thishe the difficult task of our rapporteurs
and | do not wish to take more of their time.

I would therefore like to conclude by expressing cmyviction that the discussions at the

seminar will not only be most interesting but walso make a valuable contribution to the
future work of the Venice Commission and of othreeinational bodies.

INDIVIDUAL AND COLLECTIVE SECURITY IN THE BALKANS,  Mr Peter
Jambrek
Former Judge at the European Court of Human Rights
and Former President of the Constitutional Court ofSlovenia, Member of the Venice
Commission
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The present introductory report to the UniDem seamientitied "Societies in Conflict — The
Contribution of Law and Democracy to Conflict Resimn” was aimed at addressing the
general theme of "Democracy through law in socgetie conflict”. In the course of its
writing, other emphases were included, while sosigeets were either narrowed down or
omitted. The notions of "democracy”, "human righastl “the rule of law" appeared rather
general in view of the recent waves of violent lectn$weeping through several European
regions, resulting in prolonged humanitarian crisesl disasters. The security of individuals
and institutional survival therefore seemed morevant concerns in the context of societal
conflict. Next, conflicts of the Balkan or Caucaskind can hardly be resolved by "normal”
legal means, short of international interventionfoyce or imposed ordeinter arma silent
(also) leges not onlyMusae Therefore, the usual legal tradition of settlidggputes should
give way to conflict prevention and conflict regmn approaches. The recent emphasis on
regional analyses of structural violence, introdddey the Slovenian venue of the present
debates, suggested the specific focus on the Balklaa (in)famous territorial label with its
well known ethnopolitical connotations. Last but least, the content of the issues discussed
should also point to some region-specific solutidsasthe main problem. What kind of
democracy, what kind of law, and what kind of treatgnal instruments appear suited to the
ethnopolitical landscape of the Balkans, at a sfpedurning point in its millenium-long,
conflict-ridden history?

The main problem: gross and massive human suffering

Communist regimes in the Balkans prior to the demtar revolutions after the year 1989
engaged in gross, massive and systematic violatérisuman rights for over forty years.
They were however cautious to act as much as pesaitder the veil of secrecy and
propaganda - labour camps operated in remote plaoests and arbitrary killings took place
during the night, party justice was covered by fakdegality, etc. In addition, the Balkan
states and their governments were stable and resaubas legitimate by all major actors of
the international public order.

Things have changed radically since the fall of Berlin Wall. Yugoslavia, the most
complicated of all Balkan states, imploded loudiydavisibly and was in consequence
dismembered. The long-lasting and endemic structucdence of other Balkan states that
remained within set borders also reached the sfabeimanitarian disasters, which became
apparent to world audiences through media exposbwm. various reasons, foreign
governments and organisations were pushed to feecprevent the spilling of the violence
across state and regional borders, to bring backamic and political stability, to diminish
human sufferening, to appease international andedbmpublic opinion, and to defend major
powers' security concerns related to the BalkarssEsropean border region.

At this point, a short account on the notion oftistural violence" is needed. The term was
borrowed from H.J. Geigérand applied from health research on racial disic@tion to

broader issues of gross, structural and large-duatean rights violation. As such, structural
violence does not only refer to violence as the afsghysical force by individuals to cause
injury, but also to pervasive personal and ingbtl actions and policies, which, by intent or
omission, result in predictable harm to and viokatiof human rights and fundamental

! H. Jack Geiger, “Inequity as Violence: Race, Headind Human Rights in the United States”, Healthd an
Human Rights (Harvard School of Public Health), \@INo. 3.



freedoms of large populations. Structural violemceentrenched in social fabrics, political
economy and government structure. It is manifesa iwide variety of social policies and
legislative action$. The attribute of "structural” points to the origiof the violence, and
"large-scale” to the scope of the phenomenon oferma®/violation. The presence of
determinants of systematic violation as a rule Itesm massive, repetitive and persistent
injuries to individual human rights.

The attribute of "gros§"denotes another dimension of violation: its sesimss in terms of
the degree of human suffering inflicted. There @magic instances where both dimensions
occur. These are practices of torture, summarytranp and unlawful killings or executions,
genocide, slavery-like practices (forced labournaemtration camps), disappearances,
arbitrary or prolonged detention, destruction ofmies, property and villages ("ethnic
cleansing”, forced evictions of populations), messings and systematic discrimination in
the enjoyment of fundamental political rights. Sgebss, structural and large-scale violations
may be termed humanitarian catastrophies, disastetemergencies. They are concomitant
to domestic (civil war, rebellion, terrorism) angt@rnational armed conflict (international
war), and to ethnopolitical, intergroup or intercommal strife. Human rights crises are
especially aggravated and prolonged where theyroedhin a totalitarian or authoritarian
political culture.

Structural, large-scale and gross violations of &amights are not phenomena of the same
kind. Human rights abuses and the related eveittgtisns and claims might be termed
"structural” or "systematic" when they are embeditlesocial fabrics, political economy and
government practices, are implemented by socialcipsl and legislative acton or are
determined by major forms of group discriminatidrhe amount of structural violation,
counted in terms of the number of respective clarases, or breaches, results in the "scale"
or proportion of actual harm inflicted. Althoughsttural violation tends to be large in scale,
there is no conceptual identity between the twoedlisions.

The category of "gross" violation is equally distinlt denotes situations of major, absolute,
uniquely disproportional, serious, aggravated, sgive or particularly offensive acts against
protected human rights. Gross violations may aksy ¥n scale, i.e. they may occur in rare
cases or they may be persistent. They may be peddoyg structural factors or may represent
a chance and isolated event.

There are tragic situations where social determ@generate gross violations on a large
scale, giving rise to a human rights emergency.nEsmergencies may be persistent, as
experienced in cases of the three twentieth-cergystems of total control and repression of
individual freedom and human dignity, i.e. by naibsocialism, communism and apartheid,
all three equally approaching the notion of theohlie evil. Another kind of modern human
rights disasters are crimes against the peaceemulity of humankind.

2 |bid., p.8.

% For the notion of “gross” see also Aisling Reidyrancoise Hampson and Kevin Boyle, “Gross Violasiarf
Human Rights: Invoking the European Convention amBn Rights in the Case of Turkey”, Netherlands
Quarterly of Human Rights, Vol. 15, No. 2 (1997)erMo T. Kamminga, “Is the European Convention for
Human Rights sufficiently equipped to cope withsgrand systematic violations?”, Netherlands Qudytef
Human Rights, Vol. 12, No. 2 (1994); “Summary” d@bnclusions” of the Maastricht Seminar on the Righ
Restitution, Compensation and Rehabilitation forctitis of Gross Violations of Human Rights and
Fundamental Freedoms, Netherlands Institute of HuR@hts: SIM, Special No. 12 (1992).



Large-scale violation as a rule coincides with dsiice legislative and administrative
practices. Institutional violation is not only pramed by official policies, but also by the
Drittwirkung of non-governmental or para-state organisatfoBeme of the harm-inflicting
practices represent chance-effects of spontanetio alistinct from the intentional, public,
and planned official actions. In between both kinfigiolation may be placed intentional and
persistent, albeit covert official practices, suah torture, disappearances and systematic
discrimination. Structural determinants produceetigépe, continuous, persistent violations.
Their occurrence depends upon the dynamics ofibeupger and proceeds from the incipient
event to the full outbreak of a human rights catgute. Structural and massive violations
may be partial, limited to a distinct sector oriogg or total and nation-wide.

Communism, for example, achieved its goal of totaintrol by mass intimidation,
institutional repression and indoctrination. In iite@re developed stage it demonstrated the
evolution from mass killings to mass surveillaicand in its fully fledged form of an
unchallenged power of party bureaucrats it evenaged in the hypocrisy of a formal
domestic recognition of international human righ¥kost recently, in two European border
regions - the Caucasus and the Balkans - virtuallykinds of determinants of human
insecurity were co-operating: the lasting histofyvimlent conflict, primordial community
bonds on a low and primitive level of social orgation, disintegration of the communist
system of total and authoritarian control, the emguinstitutional decay, increasing
interethnic hostility, and military aggression dired by the still powerful remaining centres
of Moscow's and Belgrade's imperial powers agaiasous kinds of centrifugal forces.

Remedies for individual victims of human rightsses in the aforementioned cases may aptly
be compared with the capacities of an emergenclghheliic. To use the medical analogy,
those acting within the domestic and internatiamachanisms for the protection of human
rights function "for the most part like doctorstime emergency room, waiting for the next
victims to be wheeled in and then doing the bestcae to prevent these patients from
dying"® Solving individual cases is increasingly seen @ little and too late to be an
effective crisis response to human rights disasiera large scale. In addition to the reactive,
the proactive role of the human rights' protectimechanisms is therefore increasingly
salient’ Like the health epidemic, the evolution of a huiteian emergency may best be

controlled in the beginning. Liberal reformers ty reduce injustice by responding to

4 Cazim Sadikovic lists, on the data available, fiflowing paramilitary “non-official” armed formatns and
groups from the territory of Serbia and Montenegrtiich participated in the aggression and crimesiagt
people of Bosnia and Herzegovina: “Arkanovci”, “®§evci”, “Beli orlovi”, the “Royalists”, the “Serbian
Guard”, “Vukovarci”, “Marticevci”, the Serbian andthe Montenegro pro-chetnic “Volunteers”. See: Cazim
Sadikovic, Human Rights Without Protection, SamijeRravni centar — Fond otvoreno drustvo BiH, 1999,
p.123, fn. 4.

® “Human rights abuses in state-party systems inemecent years took the form of mass surveillamstead

of mass killings...”, in Gabor Halmai, Laszlo Majténgnd Kim Lane Scheppele, “Who is an Agent andtwha
can a Constitutional Court do with him?” East Euegn Human Rights Review (Den Bosch, the Nethenands
Vol. 1, No. 1 (1995), p. 115.

® Morton Winston, “The Prevention of Institutionai Inter-group Violence”, Health and Human Rights
(Harvard School of Public Health), Vol.2, No.3,16.

" The reactive and the proactive role of the Eurap&@ourt of Human Rights in Strasbourg, including th
preventative, hidden and unintended functions ddlidg with individual human rights complaints, was
discussed in: Peter Jambrek, “Individual ComplaimntsStructural Violence”, In our hands — The effeebess of
human rights protection 50 years after the UnivérBeclaration, Proceedings of the European regional
colloguy organised by the Council of Europe, Stmasly: Council of Europe Publishing, 1998, pp.75-82.



individual claims, while the other strategy is ®mindividuals by reducing injustice through
institutional and structural reform. But first wallvtake a view of the determinants of the
present crisis in the Balkans.

Labelling a specific immediate cause of structuraviolence :
civil war or interstate aggression?

The relative stability of the Balkan states untiktcollapse of their communist regimes
depended upon the principle of exclusion of laregnsents of society from meaningful public
involvement. Intellectuals were branded as elitisgnagers as privilege-seeking, religious
feelings were considered reactionary, loyalty toiomal identities was labelled separatist,
irredentist or counter-revolutionary, while clasaterests were considered perfectly
represented by the ruling proletarian party. Witthie ensuing political vacuum the ruling
elite had ample opportunities to manipulate fiotis consent, in most cases even without the
need for a resort to force.

Whenever and wherever one or the other exclusiopangiple was lifted, allowing for a
more relaxed expression of popular interests andyfass-roots participation, the artificial
tranquillity of authoritarian rule was shaken. Reggion to the one-party hegemony was
promptly justified by law and order concerns, "teyent anarchy and chaos".

It might appear in retrospect and in many casesth®apologists of authoritarian regimes
were justified, considering the scale of human esuify experienced during the nineties
throughout the region. It is our aim to show tloat,the contrary, chaos, violent conflict and
human rights abuses were not inevitable conseqeeoic¢he disintegration of the former
communist regimes, and of the Soviet and the Ywaytsh empires in particular. The new
Baltic democracié’sand Slovenia represent examples of relatively fessnescapes — but in
both cases the central military acted with restrain the regions where most pain was
inflicted, most notably in Bosnia and Herzegovina &n Kosovo’ the immediate cause of the
humanitarian crisis, we claim, was not "civil watit military and paramilitary aggression.
This thesis was also tested, documented and defdnd8adikow: "The Serbian invasion of
Bosnia and Herzegovina, first of all, was a rekssic aggression (or attack) since it had all
the features provided in the official definition afigression...(It) was carried out in several
ways, the most striking one being direct engagerokrggular units of the Yugoslav People's
Army, those already stationed in Bosnia and Herviegoas well as those which continued to
arrive from Serbia throughout the war. Howeverasgipular feature of the aggression against
Bosnia and Herzegovina was a large presence ofmideay formations — probably in a
number never recorded in modern warfare histor}f. Sadikové points to the efforts of the
ex-Yugoslavian regime to create the impression thialent conflict in Bosnia and
Herzegovina did not amount to an organised aggresbut to a civil war.

® See, e.g., Gianni Bonvicini et al. (eds.), PrewgnViolent Conflict, Baden-Baden: Nomos Verlagstjsshaft,

1998 (pp. 161-2 ff): “To what extent, in terms ofiflict prevention, can the case of the Baltic &tdie called a
success story? If we accept the widely-held unaedstg that differences, divergence of interesédies and
controversy are not negative per se, but rather\thgy essence of politics, then when we say ‘pteverof

conflict’ we actually mean the ‘prevention of viaieonflict’, not prevention of all contrasts.”

® There are comparable cases from the Caucasusmegig. Abkhazia and South Ossetia within Georayil
Chechnya within the Russian Federation.

% Human Rights Without Protection, 1999.



We have comparable reports from other places. GthenBaltic tradition of non-violent
resolution of inter-ethnic conflicts, it is sigraéint that since the Gorbachev era, no one has
been killed in the region for ethnic or politicalasons, except by Soviet repressive forces, as
part of the Soviet Union's ill-fated crackdownstfie Baltics in January and July 1981The
Russian forces' involvement in hostilities in theadsdniestrian area of Moldova only
contributed to the problent§ And even the continued presence of two Russiajabés, less
than 3000 men, in Chechnya, after Moscow had hestiar, became a major irritdfit.

To the degree that the above central military aggjom thesis is acceptable, the first and
major precondition for conflict prevention (CP) ammbnflict resolution (CR) is the
unconditional and unilateral withdrawal of the @ty and paramilitary forces controlled by
the central authority from an area whose populagitimer seeks more autonomy or strives for
independence through self-determination. The onigely and efficient international
intervention would in that case amount to enforaetnad the adequate balance of military
power between the disintegrating central state iemgrovince. In other words, the NATO
Alliance's military and political intervention inugoslavia was simply "too late". A well
advised and well targeted preventive action agasestcted capabilities of the Yugoslav
People's Army from June 1991 onwards would haveraptished more with smaller military
deployment. It would also indirectly have preventied ensuing humanitarian disasters, and
reduced the costs of post-conflictual relief actibn

At this point, issue may be taken with a specifiogwsition of the general "conflict
prevention" and "conflict resolution (CP, CR) dant; namely that international actors must
balance between doing "too little, too late" antirgc"too soon, too much”. If a major power
or international alliance acted "too late" becaokés own domestic concerns or because of
lack of strategic insight, than such factors mustckearly admitted. Waiting until a latent
conflict has taken its fully fledged and violentrfoin order to assess the relative strength of
the opponents may serve as a convenient ratiotialisaf what might more accurately be
characterised as the constraining influence of dwim@olitics upon a timely CP and/or CR
action.

We oppose in even stronger terms another speeiéicy"early” conflict prevention strategy,
that is, of preserving the conservative, old regimgower. Again, there are CP and CR
theorists who seem to deplore the failure to kdime #he former communist Yugoslavia, by,
for example, injecting more money and more demagcrato its "socialism with a human
face". We have shown earlier, elsewhere, that thgo¥lavquid pro quoof the eighties,
based upon the marketisation of a socialised ecgnana a centralisation of the federal

! See The Baltic Independent, 16-22 August 1991gpdted in Preventing Violent Conflict, p.162 7.

12 Reported in Preventing Violent Conflict, p. 236.

3 bid., p. 231, and fn. 6 on same page.

4 Michael Mandelbaum described NATO’s war againsyodlavia as “a perfect failure”. Its consequences
were, in the author’s view, just the opposite ofatVNATO intended: suffering Kosovar civilians, @ugl

instability, and a fuming Russia and China. Mich&andelbaum, “A Perfect Failure”, Foreign Affairs,
September/October 1999, pp.2-8.



government, represented a contradiction in tersisra such notions as a liberal bureaucracy
or authoritarian liberalisnT

The next issues that must be tackled, after theiguaation of elementary democratic

institutions in a former communist state, and afiter voluntary or forced withdrawal of the

central military from the territory of an ethnic @gional community, are therefore institution
building and legal engineering consistent with themands for a stable, plural and open
society, based upon the rule of law and respechdonan rights. But in order to do the job
adequately, the elements on which social plur@dityased should first be examined.

Historical origins of ethnopolitical and state structures of the Balkans and the present
triple crisis of modernity, nationality and democracy

The CP and CR specialists and foreign policy adsiséno apply their theories to a specific
area in trouble usually have little prior knowledgfehe relevant "deep structures”, lack time
to get aquainted with them from area studies, arestcained by ulterior motives of their

political superiors, or simply consider social strual factors irrelevant. Local specialists
may on the other hand have problems in focussingeninent aspects of the crisis and
detaching themselves from the scene of the conflicere are some exceptions to the two
kinds, worth noting.

One classic example is the Marquis de CustiRelssia in 1839first published in Paris in
1843!° and followed by George F. Kennan's learned comangrif the book, published in
197117 Custine, the visitor to Russia, seemed to discowéh his knowledge of Russians
gained from his numerous daily contacts with commeaple and the nobility, therriere-
pensédehind all Russian policy, that is "conquest asrcealment and expiation of internal
failure". The thought of conquest he describedtlas $ecret life of Russia". Kennan of course
extended Custine's journeys "to and for our timeshparing, for example the Christian
Orthodoxy of the Eastern Rite with the secular d@otty called Marxism-Leninism, pointing
to the "Bolshevik fanaticism, intolerance, and sgjhteousness" which "would evoke these
archaic trends to life and would enthrone them ggas fundamental principles of Russian

government™®

Another famous author was M. Edith Durham, fellofittee Royal Anthropological Institute,
who travelled extensively throughout the Balkanfoteethe First World War. Durham titled
her comprehensive observatioBeme Tribal Origins, Laws and Customs of the Balkan
There she describednter alia, the historical origins and present day social &maily
structures, social psychology and local economythef Serb, Montenegro, Bosnian and
Albanian tribes she visited. Descriptions are gieénheir tribal codes and judiciary, of the
ritual relationships of blood-brotherhood, canniral, the blood feud, blood offerings and

> See Peter Jambrek and Dimitrij Rupel, “Declaratiafi Slovenian Self-Determination”, in Samostojna
Slovenia, Ljubljana: Nova revija, March 1990, pp26d15.

'® The Marquis de Custine’s Journey for Our Time,lRhPenn Kohler, ed., New York: Pellegrini and @b,
1951, pp. 3-338.

" George F. Kennan, The Marquis de Custine and hissR in 1839, Princeton: Princeton University Psges
1971.
18 Kennan, The Marquis de Custine, 1971, p. 130.

| ondon: George Allen and Unwin Ltd., 1928.



head-hunting. The book makes fascinating readirayj® in view of the fact that some of the
most unpleasant practices were held as normaltardygenerations ago, giving rise to some
questions about the formidable present-day chadieng modernity in Balkan places.

Some may enjoy the essays of Professor Jovan¢Cthg well known Serbian geographer
and ethnologist, whose collection was first puldishin Belgrade in 192%. Cviji¢, like
Custine and Durham, studied people in their honyesavelling among them, and observed
their politics for over thirty years. In the Dinararea, he noted, for example, that the most
illuminating among socio-psychological divisiong &nose that run from North to South. The
main distinction among the Balkan peoples he aiteith to their specific modes of food
production, determined by the ecology and geographyocal communities. Thus, the
agricultural people inhabiting the river valleysdalarge plains north of the Danube river
belong to the Pannonic types, and pastoral, nongbple of the Dinara montains belong to
the Dinaric types. These divisions cut across wiglanic groupings such as Serb, Croat,
Albanian, Turk and others, and also run acrosstkinee main religious affiliations of
Catholicism, Orthodoxy and Islam.

Such studies may take us to even longer journdgstie past of the Balkans, in search of
some enduring principles of social division. As atter of fact, the only firm geopolitical
dividing line across the Balkans appears to beotteethat was drawn by the Roman Emperor
Diocletianus, who by the end of the third centurypAhad divided the Balkan Peninsula into
its northwestern province of Pannonia and the sagtern province of Moesiae. The
borderline between both provinces was drawn froenAtiriatic coast close to the present-day
state border between Albania and Montenegro upddrina river, and followed the Drina
up to the Danube river. Emperor Teodosius a cenlatgr formally divided the Roman
Empire into its Western and Eastern part, followihg set provincial borders. The enforced
imperial border line was even older and reachedk bato the ancient times of Greek
colonisation of the Eastern Adriatic cé5tt remained effective for over a millenium, until
the fall of the last Byzantine Emperor Constansniin 1453, after the conquest of
Constantinople by the Turkish armies of Mohamed 8exond. Almost five centuries
thereafter the Balkans represented a vast and cated battlefield where the two Empires
of the Otoman and the Hapsburg dynasties met arghfo

The ancient Balkan divide became the state borgainaafter the Berlin Congress in 1878
when Bosnia and Herzegovina fell under the Austumsrian administration. That
arrangement lasted until the Versailles Treaty betwthe Allies and Germany in 1919-1920
when a completely new state entity of Yugoslaviss weeated, ignoring the millenia-old
divisions across the Balkan plural societies. Teeea decades of exisentence of the new
state, first led by the royal dictatorship of ther&dzordzevi family and then by the
communist dictatorship of Josip Broz-Tito representa rather short episode in the two
thousand-year long history of the Balkan statesariyp case, the Dayton Agreements signed
on 14 December, 1995 once again paid due respehetold dividing line along the Drina
river by recognising as an international border phevious administrative borders between
the two Yugoslav republics of Bosnia and Herzegawnd Serbia.

%0 Jovan Cvijic, Govori i Clanci (Speeches and Ae#)| 1921. Several essays from the Serbian prinoedk
were published in The Slavonic Review.

! The Diocletianus-Teodosius divide started in thats close to the northernmost Greek colony of &pidus
on the Adriatic cost and close to the present-gayntof Shkoder.



The Balkans region is — similarly to the Caucasasvery delicately structured agglomeration
of territorial communities which are distinguishagreligion, language, custom and morality,
social psychology and history. The main concernsth@f Balkan communities are, as
everywhere else in the world, subsistence and ggcArBalkan urban community is, in the

primordial sense, organised much like a ChicagaidubGerald Suttles noted that people
remain engrossed in their provincial and rathetirdis moral worlds which provide for basic

trustworthiness and security. They constantly figdwhgers of ethnic invasion, transiency and
destruction. Communities rest upon the principlerolered segmentation, and their members

are impelled by the basic task of finding an ordéthin which they can secure

themselves against common apprehensions... Withiitslirthe residents possess a
way of gaining associates, avoiding enemies, atabkshing each others' intentions.
In view of the difficulties encountered, the prosiedism of the ... area has provided a
decent world within which people can life.

For the American suburb, as described by the Chi&ahool of Sociology and for Balkan
communities alike, micro-politics has always beasedias a means of defence against the
outside world. It should be added that at leastherBalkan communities, macro-politics on
the other hand as a rule represented an alienegmessive mechanism. The Balkan states as a
rule ignored the principles of ethnic sharing aitstpower and of minority rights. It may
safely be assumed that states were rather arbitmaghanisms of power for the distribution
of privileges among the ruling elites. An individyzerson's ethnic identity coincided only
exceptionally with that of the rulers. What can thene in this respect to enforce the
democratic principle?

We proceed from an informed assumption that Balktates represent archetypal plural
societies, "sharply divided along religious, idepbal, linguistic, cultural, ethnic, or racial
lines into virtually separate subsocieties withirttoevn political parties, interest groups, and
media of communication.” Therefore, in the typicacially plural Balkan state, "the
flexibility necessary for majoritarian democracyalssent. Under these conditions, majority
rule is not only undemocratic, but also dangerdugssause minorities that are continually
denied access to power will feel excluded and oiisoated against and will lose their
allegiance to the regime... What these societies ieadlemocratic regime that emphasises
consensus instead of opposition, that includeserathan excludes®® The consociational
model of democracy, we assume, therefore representsswer to the need to accomodate
the disruptive dividing lines inherent in the plurstates of the Balkans, and in the
transnational system of the Balkans it$&lf.

Considering the various determinants of the Baltiarsions, several partly overlapping and
partly distinct dividing lines emerge. Each of ttheee main religions unites a number of

2 Gerald D. Suttles, The Social Order of the Slurthnigity and Territory in the Inner City, Chicagdhe
University of Chicago Press, 1968, pp.233-4.

23 Arendt Lijphart, Democracies, New Haven: Yale énsity Press, 1984, pp. 22-23.

4 Very few of the Balkan states already are or cduddorganised as “nation-states” where one “natioot
“ethnicity” comprises a sizable majority of the pdation. “Ethnic cleansing” is an obvious stratetyy provide
ethnic infra-structure for such a state. The stggteés not only abhorrent, it is also obviously irspible to
implement on any scale, large or small. So is thedentist strategy of assembling all members af#on in
one state, regardless of the ensuing ethnic cortippsbf such a state. For the Serbian attempt teate the
Greater Serbia see the excellent analysis of C&adikovic in Human Rights Without Protection, 1999.



ethnic communities. Nationalities are split intoesal region-specific and state-specific units,
e.g. the Kosovar Albanians, the coastal Catholat #ie Muslim Albanians of their nation-

state, the Croats from Herzegovina and the Sedm Bosnia, from Montenegro and from
Srpska Krajina in Croatia, the Turks from Turkesori Bosnia and Herzegovina or from
Bulgaria, etc.

Some members of ethnic groups are concentratedsimat territories, where they tend to
preserve their provincial culture, or are disperaexss the territory of one or several Balkan
states. The former may be considered relativelylated from cross-cultural influences,
while the latter tend to assimilate themselves iheosurrounding dominant culture.

Each of the Balkan states may further be consideredcupy a distinct position according to
the scale of its ethnic congruency, "congruenestabeing composed of territorial units with
a social and cultural character that is similaga@ch of the units and in the state as a whole. In
a perfectly congruent state system, the componaig are therefore miniature reflections of
the main aspects of the whole state systeamd vice versa.

Another salient dividing line within and across Bal states is the notorious north-west /
south-east dimension of economic development arfdrmpgance. In this respect a ratio of 5:1

existed before 1990 between the richest and po@esémes of the former Yugoslavia

(Slovenia and Kosovo), which has no doubt widemethe course of time. Even among the
two present Yugoslav federal units there exist,n@sasured by standards of developed
economies, enormous differences: an average netthlgdncome in Serbia is howadays 80

DEM and in Montenegro 160 DERA.

Dead ends and exits from the Balkan imbroglio

Even cases of violent conflict, which appear isadatactually involve wider regional
interests. Take Northern Ireland (involving the W@Kd the state of Ireland), the divided
Cyprus case (involving Greece and Turkey), Soutstdta Turkey (a part of the inter-state
Kurdish ethnic territory, involving several Middieastern states), or South Tyrol (involving
Italy and Austria). There are regions, however, alvhpresent a patchwork of territorial
communities with wide-ranging cultural distinctigrssich as the Balkans and the CaucaSus,
giving rise to various chains and sequences ofdefgendent conflicts. It was recognised only
after a series of region-specific conflicts hadsemi that a case-by-case approach to CP and
CR does not pay.

The Balkans have been identified at least sinceBdlgan Wars and the start of the First
World War as the "tinder-box" or "powder-keg" of rlBpe?® Therefore, the Balkan states'

% The concept of congruency was adapted from Lijplmahis Democracies, and from Tarlton’s definitiof
“symmetry” as an element of federalism; Charles Tarlton, “Symmetry and Asymmetry as Elements of
Federalism: A Theoretical Speculation,” JournalRydlitics 27, No. 4, November 1965, p. 868.

% The same issues were discussed in another frarkeamor more extensively by the present author inartidn
Rights in a Multiethnic State: The Case of Yugadalain Human Rights and Security, 1991.

2"“The Caucasus is a jigsaw puzzle of Soviet succestates containing about forty ethnic groups,teadth a
population of more than 10,000, and many smallesohGevork Ter-Gabrielian, “Strategies in Ethnioflict
and a Regional Cooperation Scheme for the Caucasad?reventing Violent Conflict, 1998, p. 291.

8 Cf., O. Green, “The Balkans in a Divided Européy’ M. Milivojevic, J.B. Allcock and P. Maurer, egds.
Yugoslavia’'s Security Dilemmas, Oxford: Berg, 1988L, pp. 256-260.



security and the security of the whole area mustdmn within the context of European and
global security issues. The overall strategic bedamay be influenced even by comparatively
localised and small-scale developments such aa-#téte disturbances, a secessionist or
irredentist movement, the collapse of the centuéth@rity of the state, the ensuing civil war,
by mass rebellion or a combination of such everg. Balkans during the nineties represent
such a blend, given that latent interethnic cotdlifirst evolved into crypto-secessionist
movements, were soon countered by irredentist aggme, and became inter-state wars after
the formal recognition of the new state followirge tdissolution of the former multiethnic
entity — so that distinctions between intra-state aternational wars became a matter of
degree within rapid time-sequence.

CP and CR measures are therefore equally motivayedndividual states' security, by
regional and global security concerns — and by humghts concerns. In the eighties,
inquiries into the relationship between securitg doman rights were of very recent vintage.
With the advent of thannus mirabilisof 1989 and the upheaval in the communist wohd, t
need for new thinking was accentuafédnd an even more recent commitment to an array of
remedial actions was termed "human security".

We therefore suggest that CP and CR measures nee@sat the regional, state and local
levels of conflict, and applied so that all threedls are taken as inter-dependent. It should on
the other hand be considered that South-EastermpEuand the Balkans in particular, is not
only "balkanised", representing (similarly to thauCasus) a jigsaw of cross-border ethnic
groups, which have declared their discontent in wag or another. It is also a profoundly
divided region, whose major parts call for differémeatment in terms of institution building
and transnational security alliances — given thatrifagal forces that tear major segments
(ethnic, territorial, state) of the region apartian one or the other global direction: towards
the Catholic north-west, the Orthodox east, orlgt@mic centres of spiritual and financial
power. Here | recall the everlasting and ever-preseuth-north divide from the Adriatic,
along the Drina and to the Danube ri¥kthe Dinaric and Pannonian ecological and socio-
psychological identitities, and the history of Balkstate formation.

The international community (composed of superpswstrong neighbouring states and
international alliances) has throughout Balkandmsbeen able to influence the processes of
state formation and state dissolution. Such pressuere as a rule exerted as co-determinants
of local and global wars and internal turmoil. T¥sme observation also holds true for the

% See Vojtech Mastny and Jan Zielonka (eds.), HuRights and Security, Boulder: Westview Press, 1991,
passim.

%0 A number of concerned governments declared “angaship for human security” in Lysoen (Norway), 20
May 1999. Their agenda for 2000 focuses on antipersl landmines, small arms, children in armed boisf
safety of humanitarian personnel, conflict preventiinternational criminal justice and transnatidraganised
crime.

%! Elsewhere | investigated the Balkan divide in ¢batext of the overall eastern borderline of cehEarope,
which stretches from the Finnish Bay in the nortbng the eastern borders of Estonia, Latvia, Lithiaa
Poland, the Czech and Slovak republics, Hungarga@ia and Bosnia down to the eastern Adriatic a th
northern Albanian border with Montenegro. This mesbuth divide between central and eastern partthef
continent was by-and-large established in the feemth century along the eastern borders of the dracit
Order and of Poland in the north, and of the Audthengarian Empire in the middle and in the soutbe Peter
Jambrek, “Mesto Slovenije v Evropi”, in Slovenijanevi Evropi, Celje: Mohorjeva druzba, 1996, pp4®-
There the north-south European divide between akatrd eastern Europe was suggested as the me#t Akd
“natural” Schengen border of the enlarged Europgaommunity for some time in the future.



recent wave of reconstruction of international antkrnal administrative borders of and
among the Balkan states by, for example, the Dagtmords, the Kosovo intervention and
autonomy or independence asserted by Montenegro.

The Stability Pact for South-Eastern Europe reprissa major, concerted effort to combine
all these pressures into an encompassing framettdrke June 1999 finalised agreement
appears to reflect mainly NATO's and the EuropeamolJs security concerns, and thus
provides for a monitoring umbrella mechanism, destgto set in motion the CP and CR
processes and measures at the diposal of varidasnational organisations - military,
political, financial, etc. - to pacify the unrulggion. The Pact itself will be analysed and
discussed elsewhet2.| wish to conclude this paper by a brief discussaf three other
topics, which may or may not be of relevance fdr@ader framework of the Stability Pact
for South-Eastern Europe as well: (1) the contrdsutof the Venice Commission in
consulting on new constitutional and other nornmetiesigns and in the area of institution
building, including the judiciary and governmentadistration; (2) the proposal to establish
a regional network of academic institutions fordyrate studies of law, government and
business administration, economics and Europeaygration — to provide for continued,
long-term university training and education for grespective elites of the Balkan states; and
(3) the idea to create in the Balkans a new typmtefnational organisation, along the lines
already suggested by Gevork Ter-Gabrielian forGhacasug?

The contribution of the European Commision for Demaracy through Law

The European Commission for Democracy through Laferfice Commission”), composed
of independent experts from Council of Europe mandba&tes, no doubt represents an ideal
international agency for legal and institutionalnsolting. It holds simultaneously high
academic, political and judicial standing. It isl@pendent of the Balkan states' governments.
It does not dispose of military, financial and poll means to exert pressure on leadership of
an individual country, save to influence its actdsg means of persuasion, advice,
comparative study, identification of European leg@ndards, political impartiality and the
personal credibility of its experts.

The Venice Commission has produced a number ofrgema@d country-specific reports,
studies and expert opinions related to virtuallyaapects of constitutional development of the

% |n this paper | stick to the established geo-jdit name of the “Balkans”, instead of the somewhat
euphemistic “South-Eastern Europe”, which is — pmbly on purpose — stripped of its historic ster@dtyg,
implying turmoil, security hazards, backwardnesstional political divisions and the ensuing aggs#on; in
short, a European region which hardly fits into timedern European legal-political culture. The Balkaeople
and power elites, aware of the plethora of suchestiypes, of course try to avoid the Balkan idgntithile
those in the border regions try to escape it altbge | am, on the contrary, convinced that it &ttbr to face
the various Balkan identities, instead of pretegdihat they do not exist. Coping with one’s selplies
overcoming the undesired, and retaining the endutiaditions that may be integrated into the modeays.

% The present paper’s aim is to introduce the disimrs of the UniDem seminar on “Societies in Catifli
organised by the Venice Commission of the CourfciEwope and the Slovenian Foreign Ministry, Bled
(Slovenia), 26-27 November 1999. The Stability PacSouth-Eastern Europe will be discussed inftilew-

up International Conference on the “Contribution @bnstitutional Arrangements for the Stability afugh-
Eastern Europe”, Brdo (Slovenia), 29-30 Novembe99a.9

% Gevork Ter-Gabrielian is an Armenian scholar wieingd the Ebenhausen conflict prevention team ef th
Stiftung Wissenschaft und Politik. The Ebenhausamtproduced in collaboration with the Istituto akif
Internazionali (Rome) the already cited study Preivey Violent Conflict (pp.1-321), published in 899



Balkan states in their transition from communistdimocratic public order. Its on-going
activities for the Balkan states in 1999 include:

Albania — compatibility of the death penalty wittiet Constitution of Albania; Bosnia and
Herzegovina — organic law on the Ombudsman of #aeFRation of Bosnia and Herzegovina
and for Bosnia and Herzegovina, opinion on the scop responsibilities of Bosnia and

Herzegovina in the field of immigration and asylumith particular regard to possible

involvement of the Entities, opinion on the conansand implementation of international
agreements in Bosnia and Herzegovina, opinion an réstructuring of human rights

mechanisms in Bosnia and Herzegovina; Bulgariairiap on the Bulgarian Law amending

and supplementing the Law on the Judiciary, opiroonthe draft Bulgarian Civil Service

Act; Croatia — revision of the Constitutional Laar human rights and minorities, cooperation
with the Constitutional Court related to internatb advisers; Moldova — Statute of
Gagaouzia, opinion on the law on local adminisbrati seminar on the role of the
constitutional court in the protection of privateperty; Kosovo — constitutional aspects of
the solution to the Kosovo conflict and work on@mbudsperson for Kosovo.

In fact, most of the Venice Commission's activitegs directly related to requests received
from the member states, the statutory organs ofCinencil of Europe and the international
institutions with which it co-operates. Moreovemshof the requests which the Commission
receives call for urgent action and the Commissias been obliged to adapt its working
methods to take into account the demands of thds® request its assistance. Most of the
time and energies of Commission's members andsddtéff are consumed by the specific
assignments, which as a rule are concluded bytéewnieport, opinion or comparative study,
a publication of proceedings from a conference serainar, etc.

What may be needed are better library, documentadiod publication facilities for the
available piles of papers in order to gain accesdssue-specific materiafs. National
Documentation and Information Centres of the Cdun€i Europe may be appropriate
agencies to perform the task. A good academicribnath cataloguing and storage facilities
would nevertheless be the best solution to thelpnebThe collection of materials pertaining
to one area, such as the Balkans, represents omyepample of the possible analytical
concerns.

International University for South-Eastern Europe:
a new centre of academic excellence in the region

Education of elites seems in the long run the mpgimising and at present the
comprehensive measure which is most lacking in rotdeallow the modernisation and
integration of the region. The United States wasrawof the major contribution of well
designed and implemented international educatipragrammes for a long time before the
fall of the Berlin Wall. The proof is the successits Fullbright, Ford Foundation, IREX,
Eisenhower and other academic foreign exchangeramuges. Elite American universities
are best-selling institutions for the spread ofcatiwnal achievement globally. The European
Union and the Council of Europe may learn from ti& academic managers, backed by the
synergetic co-operation of government and privated§. They may be prompted to do

% The present author continues to struggle with itifux of Venice Commission papers filling up arerev
increasing number of files, whose contents arectired chronologically. It gets more and more diift to
locate a particular issue-specific paper.



likewise for Europe as a whole, and especiallyifotroubled and/or border regions, such as
the Baltic states, the Caucasus and the Balkans.

The best educational result may be achieved bydamithg an entire graduate programme.
The student from a specific country should ideatiynplete his or her undergraduate studies,
equivalent to a university diploma from the faculby law, economics, humanities or
government administration. After a couple of yeairemployment in his/her home country,
or immediately after completing his/her studieg, pinospective "European” or "international”
student, selected on the basis of rigorous testsh(@s the American Graduate Record
Examination), should enrol in one of the graduatgmmmes of the International University
for South-Eastern Europe. He/she should stay theesidence for at least two or three years,
return home for the completion of his thesis, aftdraobtaining an M.A. or Ph.D. degree
continue his/her home career. The results of systogramme should begin to be felt within
a decade, and should thereafter exhibit progrdgsiweder-ranging effects, reinforced
continually through the alumni association network.

An excellent example of an ongoing initiative oétkind is the recent strategy proposed by
the World Bank to address economics education esearch needs in transition econonifes.
The report in question starts from the assumpti@t the development of the institutional
capacity to create and evaluate economic poli@egims a critical need — and constraint — in
most transition economies if they are to completeduccessful passage to fully functioning
market economies. In the short term, the authoth@feport assess that it is vital to train a
large number of high-quality economics professisna task best done abroad by first
creating a critical mass of economics educationrasdarch on a regional basis: "That means
concentrating Western support for these endeavmtrer than spreading resources too
thinly." The core recommendation of the study sstgéunding three regional centres — one
in Central Asia, one in the Caucasus and one iB#tieans (former Yugoslavia and Albania).

All the analyses of the current poor quality of mammics education and research in the region,
core objectives and recommendations of the Pleskb®99 World Bank report are directly
applicable mutatis mutandisto related fields of government and business abtnation, to
law and to international and European studies.

Therefore, the strategy for responding to the etilutal and research needs of transition
societies of South-Eastern Europe should be buyitinuthe idea of a new, independent
international university with one central and seVvé&iocal" campuses. To implement the idea,
concerted efforts by the Council of Europe insita$, the Stability Pact for South-Eastern
Europe and possibly other American and internatispansors are need&d.

A new type of international organisation:
Alliance of Balkan states and communities

% See the 17 March 1999 draft report prepared byiBBteskovic (Acting Director), Anders Aslund, Valith
Bader and Robert Campbell, “Proposed strategy tdrads critical economics education and researctdaée
transition economies”, sponsored by Open Sociestitlite, Eurasia Foundation, Starr Foundation arb t
World Bank, pp.1-51.

%" The idea was raised by the American President@ititon during his official visit in Slovenia ir029, and by
Mr Bodo Hombach, the chief coordinator of the SigbPact for South-Eastern Europe. It was also @sed
by the Slovenian Government.



The situation of most Balkan states, given the gartesonditions of the region as a whole —
war-ridden, with ruined economies, socially upraotat their lowest level of quality of life in
decades, with unstable governments and party sgsterapresents a formidable obstacle to
the free flow of goods, capital and people, and tiouthe overall economic development. It is
almost impossible to cross the Balkan region withajor difficulties — either from west to
east or from south to north. In both directionsaant a bus or a truck would be stopped not
only at state borders, but also at the borders fedaral unit, an "entity”, a "canton”, by a
paramilitary ethnic group, etc.

Modern European states under the various glob@is@irocesses are no longer in complete
charge of their economic affairs: free trade has W@ day and the state is no longer master
of its economic borders, or of its own currencyithner is the state any longer master of its
own law, as it has lost control over its airwavaed the sense of national allegiance is
diminishing® The Balkan states on the contrary and precisetgulse they have not yet been
embraced by global trends of modernity, presentidrarto communication and exchange
across the region and between the region and tee world. This situation can change only
slowly and gradually through economic reform anawgh, with much outside help.

Meanwhile, some other aspects of regional publieoshould be considered, apart from state
politics and economy. Foremost among them are gg@ancerns of sub-national ethnic and
regional communities and, of course, the individseturity of each person. These may be
satisfied neither by state actions nor by inteoratl intervention alone. Ter-Gabrielian
proposed creating a new type of regional orgameaidr the Caucasus region such that by
the very nature of the organisation independen¢ gfavernments are given an equal status to
that of the leadership of ethnic groups.

In the above scenario, all the actors in the redienit the Caucasus or the Balkans, would be
represented: territorially dispersed nationalitidsiinant ethnic communities within a state
("nations”), ethnic minorities, autonomous sub-ora entities, either congruent or
incongruent in their ethnic composition, and of rseuindependent states. The author of the
idea suggested equal representation of all regictals in the "general assembly”, regardless
of whether or not they possessed a recognisedigablitonfiguration (cultural or political
autonomy, status of a federative unit or independetehood):

Ethnic groups would have the opportunity to exprbgsr grievances against states
within the borders of which they are included amdseek common systematic
solutions to their problems. Ethnic groups wouldr@ase their bargaining power: they
would be able to make coalitions both among thewesend with the states. At the
same time, this arrangement would placate theiwresto independent statehood, since
they would be fully recognised decision-making sidie a respectful organisation,
within the framework of which they propose and iempent solutions to their
problems®

The proposed new type of regional alliance of tla¢k&n states and communities would not
exclude or be a substitute for wider internatiagr@upings, such as the Stability Pact, or the

% For a detailed account of the transformation aadifig away of the nation-state see Bernard Chantthp
The Transformation of the Nation-State in Europettet dawn of the 21Century, Strasbourg: Council of
Europe Publishing, 1998 (Proceedings of the UniCgeminar, Nancy, 6-8 November 1997), pp. 401-411.

% preventing Violent Conflict, 1998, p.318.



role of the OSCE, Council of Europe, the UN, theGDE NATO, IFIls or WEU. On the
contrary, such an alliance of Balkan states andneconities, composed of only those entities
with direct interest in the area, would benefitnircooperation with organisations on the
European and the global level, while it would & #ame time retain its regional autonomy.

We also agree with the remark that such a solutionld help to finalise certain trends in
international law. It would provide for institutiahrecognition of the right of each ethnic
group to self-determination, short of its statehdmat remain firm on the issue of its ethno-
cultural survival and collective security. On thiber hand, it would preserve states' concern
for territorial integrity, in exchange for recogoit of their ethnic groups with defined
ethnic/territorial/administrative boundaries wh#rese groups are not dispersed.

ENSURING HUMAN SECURITY IN CONFLICT SITUATIONS, Mr Roman Kirn
State Undersecretary, Ministry of Foreign Affairs, Slovenia

Introduction

Conflict has been immanent to human beings sinee/d¢iny beginning of human society. The
history of our civilisation has been a history ohflicts and history of conflict resolution. Far
too long and far too often states have been the tmée provided greater security, and not
the people. A humane world of today, in which peogdn live in security and dignity, is still
a dream for many, but should be enjoyed by all.

Today’s seminar is about societies in conflict. Wil discuss conflicts in contemporary
societies, conflicts that are still fresh in ournafs, conflicts whose images we can even
follow on our TVs.

The global world has many common features, butHerpurpose of our subject, let us focus
on one in particular: there is increased secunptytiie majority of states, while security for
many people in the world has declined. The histdrthis century has been a very tragic one:
we have witnessed two world wars (just two weeks &g paid tribute to the victims of both
world wars). The world has been much safer sinesehtwo world wars. International
security has been substantially increased sincestiteof the Cold War, since the end of
superpower confrontation. However, since the Seddndd War, and in particular in the last
decade, we have seen many new civil conflicts gleaple atrocities, even genocide, and non-
traditional threats as a result of globalisatioe.(organised crime, drug trade, terrorism).
More security for states does not automaticallydprmore security for people. And people
are at the focus of the Human Security Concept.

Relationship between human security and national serity

Security between states remains a necessary aomdiir the security of people. While

declining in frequency, the threat of inter-statarwas not vanished, and the potential
consequences of such a war should not be undesgstimHowever, national security is

insufficient to guarantee people’s security. Seygutireats come much less from external
aggression, and more from internal tension. A gngwiumber of armed conflicts are being
fought within, rather than between states. It isessary, therefore, to shift more of our
attention from the security of territories and keslto that of people, inside and across



borders. The warring factors in intra-state cotdliare often irregular forces with a loose
chain of command, frequently divided along ethniecadigious line. Small arms are often the
weapon of choice and civilians account for eight oluten casualties. These casualties are
often considered *“collateral damage”. This exgmsgso often heard in Kosovo and in
Chechnya) is as familiar as it is unacceptableiandmane. Armed conflicts are not the only
threat to the security of people. Greater exposungolence is related also to the erosion of
state control. This is most evident in the so-chllfailed states”, where governments are
simply incapable of providing even basic securitygeople.

The security of a state is to be understood as ansef ensuring security for its people. In
this context, state security and human security mumtually supportive. When states are
extremely aggressive, internally repressive, orw@ak to govern effectively, they threaten
the security of people. Concern for the safetyege of course extends far beyond borders.
For our understanding it is important to note ttig security of people in one part of the
world depends on the security of people elsewhd@iee security of states, and the
“maintenance of international peace and securliging the first aim of the United Nations
Charter, is ultimately constructed on a foundatidrpeople who are free from the fear of
being killed, persecuted or abused. National sgctias no moral legitimacy if it is ensured
at the expense of human security. At the same tingeinternational security is incomplete if
it neglects human security. Human security is tioeee the promotion of national and
international security, by becoming a third, compdatary pillar of a mutually reinforcing
concept of security.

The concept of human security

Let me approach the issue of the definition ofdabecept of human security by quoting Mrs.
Sadako Ogata, UN High Commissioner for Refugeesunséth security is a term which
carries the risk of meaning all, and nothing«. tSe good, for practical reasons, to put it into
a specific context whenever we discuss its contdotvever, before doing so, let us try to
define the concept of human security. In its breadmssible sense, human security is
security of people, it is safety for people fronttbeiolent and non-violent threats and risks.
Expressed in a more philosophical way, human sgcisrfreedom from pervasive threats to
people’s fundamental rights, their safety, thewed. It is an alternative way of seeing the
world, taking people as its point of referenceheathan focusing exclusively on the security
of states and governments. Like other security eptsc- national, economic, international -
human security is about protection. As such, it baneasily transferred to foreign policy
orientations, too.

The range of potential threats to human securibukhnot be narrowly conceived. Human
security is obviously most threatened and challdngearmed conflicts. However, a human
security approach is not to be identified with meuenanitarian action. It is much more than
just the human cost of violent conflicts. It is kieg the root causes of insecurity, and is
aimed at providing people’s future safety. The disens of the human security challenges
are very broad: from gross violations of human tsgterrorism, ethnic cleansing, gender-
based violence, organised crime, to environmenggratlation, infectious diseases and
natural disasters. We should not forget also tlmm@mic roots of Human insecurity, such as:
economic crises, unemployment, social unrest, ppvé@ihe degree of human insecurity is
defined by the degree to which the safety of peaplat risk - and that can be from nearly
nothing to everything.



Protection and promotion of human security

The central objective of human security is to dgse®ple in all kinds of insecure situations.
These situations may be different, the degree séauarity may differ, but the objective

remains the same. When dealing with conflict situest we must not lose sight of the most
essential point: what mechanisms do we have torenand maintain the security of
threatened people? Namely, one of the main reasfomsman insecurity is precisely the lack
of effective political and security mechanisms tllt@ss conflicts, timely and properly. The
tragedy in Kosovo is the latest evidence that vire (nternational community) still lack

proper mechanisms.

First of all the political will of the countries ithe international community is needed as to
when and how to react to a specific conflict situat Here, non-military intervention
measures should have priority. To utilise measafesich kind, timely decisions are needed.

The protection of human security consists of aesenf different measures, executed at
different levels: governments, international orgations and humanitarian agencies, NGOs.
A favourable environment is needed for doing sditipal, legal and financial.

There are three fundamental strategies for enhgrziman security:
B strengthening legal norms,

B building the capacity to enforce these legal norms,
B improving operational activities and measures efiéld

To a large extent, human security approach is based normative framework, which is
mainly provided by human rights, humanitarian amdfugee law. Along with existing
standards, new ones are needed in areas sucls@tirgy the uncontrolled spread of small
arms, banning the use of children as soldiers,ipitaig exploitative child labour, providing
greater protection for internally displaced persassuring greater safety for humanitarian
personnel, etc.

However, there is little point in defining new na@rand rights if societies have no capacity to
enforce existing norms or to protect already recmgh ones. For this reason, improving
democratic governance within states is a centratesjy for advancing and promoting human
security. However, we must be warned against tlusidn that democracy, in itself, can
defuse all types of tensions, such as ethnic agioeis rivalries, or deep social disparities.

Finally, along with norm setting and capacity birigl we need to “translate” the human
security concept into practice, into a concrete &rsecurity agenda that is implemented
through the diverse, but co-ordinated operatiomtiviies of all actors: states, multilateral

organisations, civil society groups. In this regpétere is a growing role of NGOs, which

have proven to be effective partners in promotivedecurity of people.

The concept of human security is viable and credimly if tested and implemented in
practice. The case of the Ottawa Convention ortdta ban of anti-personnel land mines is
very solid proof that the human security conceptvawking. With mentioning the Ottawa

Convention, three points are worth of highlighting:



B there has been a strong, broad, durable and ekentialition of state and non-state actors
in support of adopting the convention,

B a new legal norm has been adopted: anti-person@lirfanes are outlawed

B global and regional action has been promoted tdement the Convention: to demine, to
destroy stocks, to assist mine victims.

Slovenia has joined these efforts by establishivgylhternational Trust Fund for Demining
and Mine Victims Assistance in Bosnia and Herzegayithus contributing to the
implementation of the Ottawa Convention througlegianal approach.

Very similar coalition has been established forltiternational Criminal Court.

However, the agenda for human security is far flmmg exhausted. Small arms, children in
armed conflicts, exploitation of children, safetiyhmmanitarian personnel are just some of
these issues which are already at the focus amniatenal activity.

This is a promising start to the challenge of hus@curity for the next century.

LE ROLE DU DROIT INTERNATIONAL DANS LE REGLEMENT DE S
DIFFERENDS ENTRES ETATS, M. Constantin Economides
Ancien Directeur du Département juridique,

Ministere des Affaires étrangeres, Gréce,

Membre de la Commission de Venise

1. Il existe aujourd’hui un ensemble de régles, dinit pourrait-on dire, pour le
reglement des conflits entre Etats ou des diffé&santbrnationaux, les deux termes étant, en
réalité synonymes. Ces regles relevent, bien enteshd droit international public, qui régit
donc les différends entre Etats.

Une norme fondamentale du droit international dBapguerre est I'obligation du réglement
pacifique des différends entre Etats. Cette norsteue des piliers du systéme international
actuel tel qu’il a été instauré par la Charte desidds Unies. Il est, en effet, évident que
l'intérét de la Communauté internationale résidesda reglement rapide des différends pour
eviter qu’ils ne se prolongent et ne se transfotr@gentuellement en crises menacant la paix
et la sécurité internationales. Cette norme fonddate est complétée par une seconde norme
tout aussi importante : I'interdiction de recouita force ou a la menace de la force dans les
relations internationales (art. 2 par. 4 de la @hdes Nations Unies). L'objectif ici est le
suivant : si les Etats, malgré I'obligation quiden est faite, ne réussissent pas a régler leurs
différends par des moyens pacifiques, ils doivenbs qu’en aucun cas ils n’ont le droit de
recourir a la force ou a la menace de la forcegliarre et les actes de violence sont donc
illicites selon la Charte des Nations Unies.

Cette seconde norme est, a son tour, complétéEnsitution de la sécurité collective des

Nations Unies (chapitre VII de la Charte) qui est, quelque sorte, le troisieme pilier du
systéme international actuel et dont le but esulgant : si, malgré son interdiction expresse
et catégorique, il y a recours a la force, il appat au Conseil de sécurité de rétablir la
légalité et la paix en utilisant contre I'Etat qai agi illégalement toutes les mesures
préventives et répressives nécessaires, y congmgloi de la force armée.



Ces trois institutions, tres liées I'une a I'aufpajsqu’elles se complétent, constituent les trois
axes du systéme international actuel.

2. Les regles et les principes du droit internaia@oncernant le reglement des différends
sont essentiellement contenus dans la Charte désnBlaJnies : a l'article 1 paragraphe 1,
qui énonce les buts et principes de I'organisatéori;article 2 paragraphe 3 qui est, en
'occurrence, la disposition fondamentale puisde’etontient I'obligation du reglement
pacifique des différends internationaux et auxckasi 33 a 38 du Chapitre VI.

Mais il convient de souligner que ce droit a étérnpréte, précise, explicité, voire complété
par quelques résolutions importantes a caracteraaiib: celles de ’Assemblée générale, qui
ont été adoptées par consensus, ce qui accroitvideur. Je pense notamment a la
Déclaration de 1970 (résolution 2625, xxv) relataex principes du droit international
touchant les relations amicales et la coopératidredes Etats conformément a la Charte des
Nations Unies (dorénavant nous l'appellerons Détilan sur les relations amicales) et
surtout a la Déclaration de Manille de 1982 surrdglement pacifique des différends
internationaux (résolution 37/10). Nous citeronalégent une autre Déclaration de 1988 se
rapportant a la prévention et a I'élimination defédends et des situations qui peuvent
menacer la paix et la sécurité internationalesuetbée de I'organisation des Nations Unies
dans ce domaine (résolution 43/51).

3. La disposition fondamentale de l'article 2 pasptpe 3 de la Charte des Nations Unies
dispose que «Les membres de l'organisation redgems différends internationaux par des
moyens pacifiques, de telle maniére que la paila etécurité internationales ainsi que la
justice ne soient pas mises en danger». Aujourddapendant, on admet que 'obligation de
reglement des différends internationaux s’appliqueus les Etats et non pas seulement a
ceux qui sont membres des Nations Unies. Elle coecégalement tous les différends
internationaux et non pas seulement ceux qui peuwenacer la paix et la sécurité
internationales.

Nous devons la premiere extension au fait queitiatibn de reglement des différends depuis
longtemps déja, le caractéere d’une norme coutunggrgu’en tant que telle, elle lie tous les
Etats indistinctement. On peut méme aller plus ktirdire qu'aujourd’hui cette obligation
appartient a la catégorie des reglesjus cogenst qu’elle a, de ce fait, une valeur juridique
supérieure aux autres regles du droit international

La seconde extension a été surtout imposée pactes normatifs, déja cités, de ’Assemblée
générale. La Déclaration de Manille, en particulistapplique a tous les différends
internationaux, quel que soit leur gravité, a majog le texte ne prévoie expressément des

limitations a cet égard.

Cette double extension constitue, bien évidemmentyet progres par rapport a la situation
qui prévalait dans le passé, puisque tous les Brataujourd’hui I'obligation, conformément
a la Charte des Nations Unies, de régler par dggemnsoexclusivement pacifiques, tous les
différends qui les opposent.

4. Il existe donc une obligation juridique pourréglement des différends, mais cette
obligation, qui est indéniable, ne se suffit pasele-méme. En effet, il faut en plus, pour
gu’elle devienne effective et s’applique dans latigue, que les parties au litige se mettent



d’accord sur un ou éventuellement plusieurs mogengeglement du différend. Les moyens,
selon l'article 33 paragraphe 1 de la Charte, stannégociation, I'enquéte, la médiation, la
conciliation, l'arbitrage, le reglement judiciairég recours aux organismes ou accords
régionaux ou tout autre moyen pacifigue du chois parties au différend». L’énumération
est indicative et non limitative. Précisons questogs moyens sont considérés comme étant
égaux et qu'il n'existe pas, par conséquent, deripg d’'un moyen sur les autres, a moins
gu’une telle priorité ne soit convenue d’avancelpaiparties intéressées.

Ainsi, pour tout différend international — et a ddion qu’il n’existe pas d’obligation
juridigue préétablie pour son reglement — les Etatisle droit de choisir le moyen de leur
préférence. Il s’agit l1a du principe dit du libréoix des moyens pour le reglement des
différends internationaux. Cependant, si les Etatscernés ne réussissent pas a s’entendre
sur un moyen de reglement donné, le différend reejaenais résolu.

Nous pensons que cette situation n’est en harmoragec la lettre, ni, surtout, avec I'esprit
des dispositions pertinentes de la Charte des Natimies. A notre avis, le prétendu principe
du choix des moyens est un faux principe, ou, dinsjain principe secondaire strictement
subordonné hiérarchiqguement au principe fondamelotaéglement pacifique des différends.
Ainsi, en cas de litige, les Etats sont obligésifaonément a la Charte des Nations Unies et
au principe de la bonne foi, de se mettre d’acsoirdune procédure de reglement appropriée
et efficace. Il y a la, selon nous, un véritapplectum de contrahenda’est-a-dire une
obligation pour les Etats de tomber d’accord sumayen pouvant aboutir au réglement de
leur difféerend. Le principe du libre choix des mogene saurait paralyser une norme
supérieure, le principe du réglement pacifiquedi#érends, qui, en plus, a le caractére d’'une
reglede jus cogensAinsi, s’il y a opposition entre ces deux priresp la norme supérieure
doit 'emporter.

Cependant, cette opinion, qui est, selon nous, fode sur le plan juridique, n'est pas
dominante. Dans I'état actuel, le principe du libh@ix des moyens I'emporte et ceci — disons
le franchement — constitue un élément négatif, listacle souvent insurmontable, pour le
reglement des différends internationaux.

5. Enfin, pour compléter notre développement, disqne dans le cas ou les Etats
acceptent de donner leur consentement pour le megle de leurs différends — c’est
I'exception plutét que la regle — cette acceptapent avoir lieu avant ou aprés la naissance
du différend. Le consentement peut étre conféré&vatiee : a) par accord bilatéral ou
multilatéral; b) par I'acceptation de la clauseulgative de juridiction obligatoire de la Cour
internationale de Justice, conformément a l'artBepar. 2 de son statut; et c) par des clauses
compromissoires spéciales contenues, en particdées des conventions multilatérales pour
le reglement des différends qui peuvent résultdlimterprétation ou de I'application de leurs
dispositions. Citons, par exemple, les articles 27299 de la nouvelle Convention de 1982
sur le droit de la mer.

Le consentement est conféré apres la naissanceféhenid par un compromis que concluent
les Etats parties au litige. Le compromis est ucodt international par lequel les Etats
intéressés conviennent de soumettre leur diffééende procédure de reglement judiciaire ou
arbitral.

6. Quelles sont aujourd’hui les obligations spécifis qui, en cas de différend
international, résultent, pour les Etats, du ppecdu reglement pacifique des différends



internationaux ? Elles résultent, bien entenduladéharte des Nations Unies, telle qu'elle a
été interprétée et explicitée par les résolutiansAkssemblée générale.

1) La premiere obligation pour les Etats est ddeether_rapidemensur la base des
principes de la bonne foi, de la coopération dtétmlité entre Etats, un moyen approprié
de réglement tenant compte des circonstanceslatrddure du différend.

Cette premiere obligation résulte implicitement despositions de la Charte et, notamment,
de l'article 33 par. 1, et, explicitement, de lacéation sur les relations amicales (par. 2)
ainsi que de la Déclaration de Manille (I, par. Byutes deux disposent, presque dans les
mémes termes, que «les Etats doivent recherchkomige foi dans un esprit de coopération
une solution rapide et équitable de leurs diffésemtternationaux par lI'un des moyens
suivants : négociation, enquéte, meédiation, caat@in, arbitrage, réglement judiciaire,
recours a des accords ou organismes régionauxaiod’'gutres moyens pacifiques de leur
choix, y compris les bons offices. En recherchattecsolution, les parties conviendront des
moyens pacifiques qui seront appropriés aux citemees et a la nature du différend».

Il faut rappeler ici que, selon la Charte des N#itynies, «les difféerends d’ordre juridique
devraient &tre soumis par les parties & la Coarnationale de Justice (Art. 36, pari’3)

2) Les Etats doivent, selon une autre obligatigpliguer le droit international pour le

reglement de leurs différends. Ce dernier et, eticpdier, les obligations découlant de la
Charte des Nations Unies et des principes de tegusonstituent donc le droit applicable
(article 1, par. 1 de la Charte des Nations Unigéclaration de Manille |, par. 3,

Déclaration sur la prévention des différends, ptéam al. 9). Il va d’ailleurs de soi que
les différends juridiques — et c’est le cas derks tgrande majorité des différends
internationaux — ne sauraient étre réglés queasimase du droit international. Le juge
international et l'arbitre international, en pautier, appliquent donc exclusivement ce
droit.

3) Dans le cas ou les Etats parties a un diffénengeuvent pas tomber d’accord sur un
moyen de réglement ou si le moyen choisi n'abqdi a la solution du différend, les
Etats ont I'obligation de continuer leur effort pdtouver, aussi vite que possible «sans
délai» — dit la Déclaration de Manille (I, par.-7)}e moyen approprié pour régler le litige.
La Déclaration sur les relations amicales dispogpeessément que les Etats ont, dans ce
cas, «le devoir de continuer a rechercher un regim leur différend par d’autres
moyens pacifiques dont elles seront convenues» @arll en est de méme de la
Déclaration de Manille qui utilise les termes «gats doivent» (I par. 7). Il s’agit donc
la d’'une obligation qui est continue et qui s’agpk jusqu’au reglement définitif du
différend.

4) Pendant toute la durée du differend, depuis a@sance jusqu’'a sa solution
définitive, tout Etat qui en est partie a les oéligns spécifiques suivantes :

40 Selon l'article 36 paragraphe 2 du Statut de laJCdjui est, en I'occurrence, la disposition la plus

pertinente, les différends juridiques sont ceuxaquiipour objet : a) l'interprétation de tout trait b) tout point

de droit international; c¢) la réalité de tout faijui, s'il était établi, constituerait la violatiod’'un engagement

international; d) la nature ou I'étendue de la répion due pour la rupture d’'un engagement interoaal.
L’énumération est donc extrémement large et cosvnetamment les points a et b précités — tous les

différends juridiques.



a) Il est tenu de respecter la souveraineté, Ipedéance et I'intégrité territoriale de
l'autre ou des autres Etats parties (DéclaratioNldaille | par. 4).

b) Plus particulierement, ces Etats, ainsi que tetat tiers, ont I'obligation de
s’abstenir de tout acte qui pourrait mettre en dag maintien de la paix et de la
sécurité internationales (Déclaration sur les i@hat amicales par. 4, Déclaration de
Manille | par. 8).

c) Le recours a la force ou a la menace de la festeévidemment strictement
prohibé (art. 2 par. 4 de la Charte des Nationse$)niLa Déclaration de Manille

contient la disposition suivante : «Ni I'existendain différend, ni I'échec d’'une

procédure du reglement pacifique d'un différendutdasise 'un quelconque des
Etats parties a un différend a avoir recours ataef ou a la menace de la force (
par. 13). Et la Cour internationale de Justice,sdses dix ordonnances du 2 juin
1999 rendues a l'occasion des demandes en indicdBomesures conservatoires
déposées par la Yougoslavie le 28 avril 1999, lpjea s'étant abstenue, pour le
moment, d’examiner le fond de l'affaire, n’en a pagins souligné que «l’emploi de
la force en Yougoslavie ... souleve des problémesgraves de droit international».

d) Les Etats parties doivent également s’abstemiiodt acte qui pourrait étendre ou
aggraver le différend, le rendre plus difficile entraver son reglement (Déclaration
de Manille | par. 8). On peut méme dire que ceeimigre obligation constitue un
principe général du droit international qui seaetre dans un trés grand nombre de
textes conventionnels similaires bilatéraux et iatéraux depuis I'Acte général de
Genéve de 1928 sur le reglement des differendsatienaux (art. 33 par. 3).

Il est intéressant de relever que la Cour inteonale de Justice, dans ses récentes
ordonnances déja citées du 2 juin 1999, a rappelé farce ce principe en ces termes : «Les
parties a un différend doivent veiller a ne pasager ni étendre le différend».

5) Enfin, si les Etats parties au difféerend, malégars efforts, ne réussissent pas
finalement a le régler et si ce différend est spiiole de menacer la paix et la sécurité
internationales, ils en saisissent le Conseil dar#é des Nations Unies. Cette obligation
est prévue par l'article 37 par. 1 de la CharteNla&sons Unies (voir aussi la Déclaration

de Manille | par. 7). La Cour Internationale detibes désirant mettre le Conseil de

sécurité devant ses responsabilités, a rappeléeeriermes, cette obligation, dans les
ordonnances précitées du 2 juin 1999 : «Considénamt lorsqu’un différend suscite une

menace contre la paix, une rupture de la paix owaate d’agression, le Conseil de

sécurité est investi de responsabilités spécialeedu du Chapitre VII de la Charte».

A la fin de ce bref exposé, nous pensons pouireirles conclusions suivantes :

1. Il est incontestable que le systéme prévu patHarte des Nations Unies pour le
reglement des différends présente des lacunes sefaildesses importantes. La plus
sérieuse réside en l'absence, dans l'ordre jumdigquernational, d’'une protection

juridictionnelle des Etats. Le reglement des déféls entre Etats est encore facultatif et
est, de ce fait, aléatoire. Pour qu’'une procédereedlement d’'un différend puisse étre
mise en marche, il est nécessaire d’obtenir leamesnent, non seulement de la victime,
mais également de I'Etat qui a enfreint le droierisemble du systeme est strictement
consensuel. Et arriver a ce consentement n’estepasggle générale, une affaire facile,



les Etats, et, en particulier les plus forts, méfgas habituellement disposés a limiter leur
souveraineté.A fortiori, ceux dont la position juridique est faible aceepnt
difficilement le recours a une tierce partie paurdglement de leur différend.

2. Il n'y a pas de doute que le principe dit dudilthoix des moyens que soutiennent
habituellement les Grandes Puissances, est, quatejuridique, I'ennemi principal de
I'obligation du réglement pacifique des différenoidernationaux. Si nous voulons
vraiment que des progrés soient réellement accerdplis ce domaine, il faudrait ceuvrer
pour que l'obligation de reglement des différenagrinationaux devienne une véritable
obligation de résultat — selon nous, cette intégpien résulte déja des textes
internationaux pertinents — qui contraindrait leat&a conclure — et, si possible, dans un
délai déterminé — des accords sur le choix des n®ogautiliser pour le reglement effectif
de leurs différends juridiques.

3. Un autre effort a entreprendre serait, commsoldigne la Déclaration de Manille
«d’encourager le Conseil de sécurité a faire piapla usage des possibilités offertes par
la Charte pour les différends ou les situationg ¢loprolongation semble devoir menacer
le maintien de la paix et de la sécurité intermaties» (ll, par. 4 al. ¢). Il est vrai,
cependant, que le Conseil de sécurité, qui esttqaulorgane principal des Nations
Unies pour le maintien de la paix et de la sécuntérnationales, ne possede, dans le
domaine des difféerends, que des attributions weatent faibles se limitant a la
formulation de simples recommandations. Mais ldigua a montré que le Conseil de
sécurité est encore plus faible que les dispositata la Charte et qu’il n’a pas, jusqu’a
présent, exercé toutes les attributions que cettgi&te lui conférg.

4. Enfin, je formulerai une derniére remarque qnaerne le sujet que nous examinons:
dans tous les conflits entre Etats et notamment danx qui sont a caractere ethnique et
qui sont donc particulierement difficiles et comqas, le reglement doit nécessairement
découler de I'application du droit internationall'@an veut qu'il soit pacifique et civilisé.
Si I'on tente de régler les conflits par d'autreyems, on risque de glisser facilement vers
I'arbitraire et l'illicite. Par conséquent, lestpes au conflit doivent faire tout ce qui est en
leur pouvoir pour régler leur différend par desoddgtions directes et franches, menées
de bonne foi. En cas d'échec, elles devraient &&cdp recourir a une tierce partie. Cette
derniére pourra, selon les cas, les aider a rdgleconflit (enquéte, bons offices,
médiation, concilliation), ou trancher le différedé facon contraignante et définitive
(arbitrage, reglement judiciaire).

Il est évident que les parties au conflit devraiétie fortement aidées dans cet effort, en
particulier par les Organisations internationalégionales compétentes sur les questions de
sécurité et par les Nations Unies.

MOLDOVA: TWO CONFLICTS WITH DIFFERENT HISTORIES, Mr  Vladimir
Solonari,
Chairman of the Committee on Human Rights and Natioal Minorities,
Parliament of Moldova,

4 Il n'a pas exercé, en particulier, les compétencisges dans l'article 37, par. 2 de la Charte des

Nations Unies (examen, dans les cas graves, dudertffaire et recommandation aux parties «demts de
reglement qu'il juge appropriés») et dans l'articB8 (formulation de recommandations, si les parties
demandent, pour le reglement du différend).



Member of the Venice Commission

The Republic of Moldova, a post-Soviet country @ #illion people and 33 600 thousand
square kilometers, was fissured in the first dafygsoindependence by the ethnic tensions
which led to two long-lasting conflicts: that of @maizia and that of Transnistria. Both of
them were born out of the turmoil which accompardedentralisation and the breakdown of
the Soviet Union. Afterwards, in the wake of comdation of the new state the first problem
was successfully solved by granting territorialomamy to the Gagauzi minority. The second,
Transnistria, is still unresolved.

To understand how and why those conflicts camexist @ne should consider historical,
demographic and linguistic characteristics of therntry.

ORIGINS OF THE CONFLICTS

The territory of the Republic of Moldova was definky Stalin’s Politburo and the Soviet
Government in July-August 1940 immediately aftenRRoia had to relinquish the territory of
Bessarabia and Northern Bukovina to the Soviet bJ@i® a result of a secret understanding
between Communist Moscow and Nazi Berlin, knownthes Molotov-Ribbentrop pact of
August 1939. The following components were includedthe new Republic: the bulk
territory of Bessarabia, that is the land lyingvietn the Prut (a confluent of Danube) and
Dniester rivers (30 200 square km), and the tiny stf land on the left bank of the Dniester
(3500 square km) east of Bessarabia called Traimsnin Romanian and Pridnestrovie in
Russian.

Historical differences between Bessarabia and Twattsa are considerable. Whereas
Bessarabia was from 1359, when the Medieval Moldo%tate was born, part of that
principality, Transnistria as such never existechaeparate administrative entity. Until late
18" century it belonged partly to Rzech Pospolitat thdo the Polish-Lithuanian Kingdom,
and partly to the Crimea Khan State which stayedeuthe sovereignty of Sublime Porte. In
the late 18 century the left bank of the Dniester was annexgdhe Russian empire and
Bessarabia became part of it in 1812 after the Bregt Peace treaty between Russia and
Sublime Porte. This transfer of Bessarabia to Russdk place without the opinion of the
Moldovan Government being either solicited or hekede

At the time of Russia’s annexation Bessarabia wasady partitioned by Turks, who
introduced their own administration in the citigBender (middle right bank of the Dniester)
and Hotin (northern right bank of that river) ame surrounding territories and who allowed
the Tartars to roam in the southern step part as8ebia which is now known as Bugeac.
Nevertheless, more than half of Bessarabia unfiPi8as ruled by Moldovan administration
according to its own laws and regulations.

From 1812 to 1918 Bessarabia was first an autonsemegion (oblast) inside the Russian
empire (until 1837) and then an ordingyberniaruled in conformity with the imperial laws.
The left bank of the Dniester was included, aceagdo the old border between Poles and
Tartars, into two Russiagubernias Kamenets-Podolsk in the North and Herson in inatls

In 1918 Bessarabia was taken over by Romania itestad circumstances and stayed inside
the Greater Romania unitary state until 1940. Toei€® Union never recognised legitimacy
of this act claiming its right to Bessarabia. Dagrithat period the left bank of the Dniester
stayed as a Soviet territory. In 1924 the Moldoyarionomous Soviet Socialist Republic



(MASSR) was formed within the Ukrainian Soviet Swist Republic (SSR), which
comprised a territory approximately three timegéarthan the present-day Transnistria. The
pretext was that a considerable Moldovan minorft2%% was living on this territory, but a
more plausible explanation is that by this act Swwiets tried to put pressure on Romania
regarding the Bessarabian question. The MASSR Wwalshed in August 1940, when the
new fully-fledged “Union” Moldovian Soviet SocialiRepublic was formed.

The biggest difference between the BessarabianTaadsnistrian parts of Moldova lies
therefore in the fact that whereas the former waxénturies part of the Moldovan State and
for two decades included inside the Greater Romamitary State, Transnistria since the late
18" century stayed as a Russian and later Sovietasrrivithout the slightest autonomy. The
MASSR was an example of Soviet pseudo-statehoceftbar any real significance in terms
of self-rule.

The demographic history of Moldova is even more glex It has been characterised by
massive population influxes and outflows during lde two centuries which resulted in very
considerable changes in its ethnic compositionerAffurks and Tartars were evicted by
Russians from Bessarabia, Moldovans remained nuaaigrihighly predominant (about
90%), but the province was scarcely populated cB60 000). The Russian Government
invited settlers from France, Germany, Switzerland the Balkans, mostly from present-day
Bulgaria. Thus Bulgarians and Gagauzi (a small iBhrspeaking people of Orthodox
Christian Faith) came to settle in Bessarabia. Rasand Ukrainian peasants came mostly on
their own, fleeing the oppressions of their landgoand/or authorities.

A Russian census of 1897 found that Moldovans aomsti 52.1% of the population. A
Romanian census of 1937 showed that Romaniansittbedt 56.2% of the population,
Ukrainians 11%, Russians 12.3%, Bulgarians 5.7%gaGa 3.4%, Jews 7.2% and Germans
2.8%. The total number of inhabitants was 2 864 09Q940, Transnistria was comprised of
48.2% Moldovans, 30.25% Ukrainians and 9.29% Russia

The number of inhabitants of the Moldovan SSR idQl@as2 320 000, according to Soviet
data, whereby Moldovans comprised 67.86%, UkragmiEh9% and Russians 8.91%. During
the Second World War Germans were evicted (accgritinGerman Volksdeutsche Politik)
and Jews suffered from Nazi extermination polici@ge Romanian educated classes
(teachers, professors, physicians, etc.) fled ton&woa for fear of being executed by the
Communists.

After the Second World War, major change arose ftbm massive influx of the Slavic
population from Russia, Ukraine and to a much ssnalégree, Belarus, coming to the “great
construction sites of Communism” in Moldovan citigsbout 70% of Russians living in
Moldova neither lived there before 1940 nor arecdedents of those who lived there before
1940. The same is true for about 50% of Ukrainidine change among the urban population
was much bigger, about 70-80%.

The last Soviet census of 1989 (the last one) eab4t335 000people living in the Moldovan
SSR, composed of 64.5% Moldovans, 13.8% UkrainidB€)% Russians, 3.5% Gagauzi,
1.5% Jews, 2.0% Bulgarians and 1.7% others. Sihea there has been no significant
change.



Thus, it would not be an exaggeration to say thatpopulation of Moldova, apart from being
heterogeneous from an ethnical point of view, s alaried from the point of view of family

origins. Among Slavs, families who have no othemnmoges than those of the Soviet times,
and of the Soviet political system, are predominéns especially difficult for these people

to adapt to the new times.

However, when considering the ethnical compositibthe Moldovan population one further
complication should be taken into account, namdig superimposition of linguistic
boundaries over ethnical ones due to the languatieigs pursued by the Soviets after the
Second World War. These policies were charactetgean artificial extension of the use of
Russian and a reduction in the use of Moldovan (&wvam), through thorough teaching of
the former and only superficial (in Russian edwral institutions) of the latter. In 1940, the
Soviets reintroduced the Cyrillic (Russian) alphdbe the Romanian language which was in
use until 1989 when new language legislation waptedi. There were two parallel systems
of education in Moldova during the post-bellic jpeki with either Russian or Moldovan as the
language of instruction. About 90% of Moldovans eveducated in the Moldovan language
educational institutions and virtually all non-Moldans in Russian language ones. Fluency in
Russian, which was also an official language, wesralitionsine qua norfior a career in any
public sphere, whereas knowledge and use of Mollowas neither encouraged nor
requested. Henceforth a division appeared betwwenmajor linguistic communities: the
Romanian-speaking community, whose members usumiye a good command of both
Romanian and Russian, and the Russian-speaking goityywhich is very dependent on the
use of that language in all spheres of life dua lack of knowledge of Moldovan.

The non-Moldovan, that is Russian-speaking, pomrgbredominated in some regions and
cities of the country. In Transnistria, Moldovanemprised 39.9% of the population,
Ukrainians 28.3% and Russians 25.4% (all data aviged in conformity with the latest
census of 1989). The town of Bender, which is s#dan the right bank of the Dniester river
facing Tiraspol, the main Transnistrian city, ha& 96 Moldovans, 18.2% Ukrainians and
41.9% Russians. In the town of Balti, which is tm@&in municipality in the North of
Bessarabia, Moldovans comprised 41.7%, Ukrainiab$% and Russians 24%. In the
capital, Chisinau, Moldovans had a slight majoriinally, in the three southern districts of
the country, Comrat, Cadir-Lunga and Taraclia, dedants of the 1century settlers from
the Balkans, namely Gagauzi and Bulgarians, predat®d. In Comrat these two groups
comprised 63.8% and 7.4% respectively, in Cadirdaub4.2% and 22.7% and in Taraclia
27.5% and 40.2%, whereas Moldovans comprised 1812P%, and 17.5% respectively.

The democratisation process in the Republic of Meddwas launched by the Moldovan
national movement, which was massively supportethbyethnic Moldovan population, who
demanded that the Moldovan (Romanian) language dernthe (only) official language of
the country and that the Latin alphabet be broumitdk. The Latin alphabet has been in
official use in Romania from the mid-f@entury; it was used in Bessarabia in the intdliebe
period. These demands were accompanied by manibestaf ethnic intolerance and led to
considerable interethnic tensions, the majorityhef Russian-speaking population supporting
the idea of making Russian the second official lexgg alongside Moldovan and with some
party apparatchicks starting to use appearingaasdor their own political ends.

Simplistic debates on “one or two” official lang@sgwere clearly leading only to further
tension and facilitating the entrenchment of extstrfactions on both sides. Transnistrians
started to demand autonomy for their region, inmgkiinguistic, historical, economic and



other arguments. New Gagauzi political leadersofedld suit, demanding ethnicity-based
autonomy for themselves, but also referring toisisee of the official language as one of the
main reasons for it. They were not supported bygBuhns, however, who were living

alongside them and who were suspicious of posSiblgauzi exclusivism.

The situation rapidly deteriorated with the firstyrss of the gradual disintegration of the
Soviet Union, Moldovans supporting claims for gesatautonomy and the eventual
independence of the Republic, while Russian-spegieferred direct Moscow control over
it. The first democratically elected Parlianf&rSupreme Soviet, February 1990) in Moldova
was dominated by radical nationalists who commaratesl third of the votes but who also
had the support of moderate Moldovan deputies amgd were constantly provoking

interethnic tensions. On 23 June 1990 the SupremegelSadopted the Declaration on

Sovereignty (N 149-XII) and immediately afterwards the same day a Decision on the
politico-legal appreciation of the Soviet-Germanctpan non-aggression and the secret
protocol to it. The latter proved especially coméxsial since it effectively declared

Bessarabia “a territory occupied by force” and tRepublic as such created by an
“illegitimate act”. This raised the spectre of rdigation with Romania and awakened

memories of dictatorial nationalistic Romanian rdleing the inter-bellic period, especially

among non-Moldovans.

On 27July the Parliament approved a common opinion ®fAermanent Committees on
Gagauzi autonomy (N 202-XIl) which rejected claifas such autonomy invoking historical
and legal arguments. By saying that the Gagauzstiate an “ethnic group” having no
national territory in the Republic of Moldova, tiarliament provoked a furious reaction
among Gagauzi inhabitants, which in turn strengtdethe positions of radical elements
among them.

On 17August 1990, the “First Congress of the peoplejsuties of all levels of the territories
of compactly-living Gagauzi” declared “full freedoamd independence of the Gagauzi people
from the state authority and rule of the RepublicMwldova”, proclaiming the “Gagauzi
Republic’. On 2 September the “Second Congress of the Deputies llofeeels of
Transnistria” did the same for Transnistria (anchdd®). In October and November elections
were held to the “supreme soviets” of the said di@gs”. The Moldovan Parliament
declared those elections null and void.

In autumn 1990 the Moldovan Government organised“olunteers’ march to the South”.
Those “volunteers” were men, poorly armed and d@oised, brought together by the
Government and local authorities and driven by $keatiments of “settling scores with
Gagauzi”. Fortunately, it led to no victims despitgh levels of violence, partly because
President Snegur called in the Soviet Army to s@ai¥eossible attacks against the civilian
population.

But when in mid-November volunteers returned tos@fau, the capital, they were driven
together with Moldovan militia (police) to the ldfank town of Dubosari, where in clashes
with the local inhabitants three people (from Dwygswere killed. This first bloodshed in
interethnic violence led to soul-searching amondddwean leaders and a partial comeback
for moderates. A period of truce with the newlyabdished separatist authorities followed,
Moldovan leaders trying to persuade Moscow to sawelidisband” illegal separatist

“2 There were no political parties besides the ConistiRarty at that moment, but free competition whswed
among contenders in every constituency.



entities. It is probable that Chisinau overestirdaige degree of Moscow control over the
situation in the USSR in general and over Moldogpasatist entities in particular. But it is
also true that the Kremlin tried to use and to enage separatists against Moldova’s claims
for independence.

The new wave of tensions was generated after iledlfeoup d’etatin Moscow in August
1991 during which Chisinau supported Mr Yeltsin anlder democrats, while Tiraspol (the
“capital” of Transnistria) and Comrat (the “capitaf Gagauzia) supported the putchists.
Immediately after the coup Chisinau tried to usefttvour of Mr Yeltsin’s Moscow to arrest
and imprison Tiraspol and Comrat leaders. Thessgiis nevertheless led nowhere because
of the railway blockade in Transnistria and poéitiand economic pressure brought to bear on
Chisinau.

In the meantime, the Soviet Union ceased to exist ®loldova was recognised as an
independent sovereign state. The international comiiyn disregarded the existence of
separatist entities in its territory thus givingepedence to thati posedatisprinciple. The
former Soviet Army was either being withdrawn (aghe Baltics where in the meantime it
acquired status of the Russian Army on foreign) swmilgave an oath of loyalty to the new
states (as in all other former Soviet Republicsit iB Transnistria, where the main part of the
former Soviet 14 Army was located, officers and soldiers expregseit desire to take an
oath of loyalty to the separatist authorities. Soskbw first reluctantly and lately willingly
“took it over”. At that time it was considered ast@mporary arrangement before final
withdrawal of the troops.

Nevertheless, from March 1992 the Russian Armytetiato engage in military actions, in
particular by arming separatist forces. Militarynfict reached its climax in June 1992 when
Chisinau army and police were introduced into trt of Bender. At that moment the
Russian Army intervened openly and Russian pulgiaion supported those actions. Under
the pressure of events the Moldovan leadershipusnlsed, signing a ceasefire agreement
with Transnistrian leaders on 8 July 1992. On 2y 1992 Moldovan President Mircea
Snegur and Russian President Boris Yeltsin signecagreement “On the principles of
Peaceful Settlement of the Armed Conflict in tharinistrian Region of the Republic of
Moldova”. According to this agreement the ceasefias to be completed, warring forces
were to be disengaged and a zone of security wae treated between them. In this zone
peace-keeping contingents were to be introduceoh fRussia, Moldova and Transnistria
(later on a Ukrainian military contingent was addesl Control Commission was created to
supervise the disengagement and implementationegsocThe 14 Army was to preserve
“strict neutrality”, any sanctions and blockadegevi® be terminated and refugees were to be
allowed to return.

In July 1992, the Transnistrian problem acquiredpitesent form, as a secessionist region
with a foreign army on its soil and strong geopodit implications.

With hindsight it is hard to see why the Law “OretRunctioning of Languages in the
Territory of the Moldovan SSR” N 3465-XIl of Septbar 1989 was so often invoked as the
reason for dissatisfaction and fear among Rusgaakers, even as a motive for separatism.
This law could hardly be criticised for its harskgeto national minorities. It provides
amongst others for the equal use of the Russiagjuiage alongside Moldovan (Article 3), for
the right of the citizen to use either of these tl@nguages in his dealings with public
authorities (Article 6), for no limits on the ustlanguage at public gatherings (Article 8) and



for state guarantees to receive education in Madowr in Russian (Article 18).
Significantly, when passions subsided, it was gedgi the deputies representing mostly
minorities who insisted on raising the constituéibstatus of the Law and making it more
difficult to change as a kind of guarantee againste radical language legislation demanded
by nationalists (as a result, the Moldovan Constitu of 1994 provides in Article 7 of
Chapter VIl “Final and Interim Provisions” that duy a period of seven years, that is until
2001, this Law can only be changed by at least 608l deputies elected and not by 50%, as
Is required for organic laws).

There are some provisions with a potentially dixaseffect, especially those of Article 7
which provides that every person who “meets peapieofficial business” must possess
sufficient command of the state language. Thigyfaude and vague provision, coupled with
the fact that Decision N 3466 of the Parliamenfi @eptember 1989 “On the Procedure for
Enactment of the Law on Languages Spoken in thetder of the Republic of Moldova”
foresaw only a four year period for transition, icbhave led to purges in virtually every
sphere of life of the allolingual presence hadaet vigorously applied. In fact, it was not
(with the exception of a short period from 1990-1®8en the public administration was
being purged under the radical nationalistic Goweant of Mircea Druc). Anyway, they were
certainly not enough to justify the kind of furioasd radical reaction on the part of non-
Moldovans which followed.

Perhaps more can be said about the Parliamentlsufagon on the Molotov-Ribbentrop Pact

and its decision concerning Gagauzi autonomy issug@ch as we have already seen
contained some short-sighted and provocative se&ateanBut the real reason for the abrupt
and steep deterioration in interethnic relationpsrat so much in the texts adopted as in the
general atmosphere of high expectations and pomg@ation which accompanied the last

days of the Soviet Union. Not democratisation ashsuut rather the lack of democratic

traditions and institutions and the rules of thengacombined with decades of animosity and
suspicion account for these deplorable developments

At the end of 1992 there were clear signs of thigipal pendulum swinging back. Popular
disenchantment with the political amateurism oficaldnationalists created preconditions for
the former nomenclatura to return. Accusing natisteof incompetence, the disintegration
of the Republic and unnecessary bloodshed, andkimgdhe scarecrow of unification with

Romania, the old nomenclatura, united around theynestablished Agrarian Democratic
Party, was busy paving its way to power.

Parliamentary elections in February 1994 gave theaan Democratic Party more than 43%
of the popular vote and more than 54% of the s@dts.new mood was conciliatory in the
sphere of interethnic relations, skeptical aboutketareforms, but not totally hostile to them,
and instinctively pro-Russian and anti-RomaniarfoRes as such were not rejected but not
very much believed in either. Civil peace and ditgbivere the key words. Solving the
Gagauzi and Transnistrian problems were seen aprimary task with the first one being
(rightly) considered as of a less intractable rethat the second one. Significantly, Gagauzi
took part in 1994 Parliamentary elections, mostlyng their votes to the Agrarians, while
Transnistrians abstained (or were prevented frotimgdy their leaders).

As the first step towards civil reconciliation, thew Parliament amended the 1989 Law on
Languages by making its Article 7 applicable ordytlhe public sphere and prolonging the
transitionary period until 1997, as well as by dajiag the mode of taking language tests



(Decision N 151-XIIl of June 17, 1993). The Congiin of 29 July 1994 contained some
quite liberal provisions in the spheres of lingigisind other rights of persons belonging to
national minorities. Article 10.2 provides that étlstate recognises and guarantees to all its
citizens the right to preserve, develop and exptess ethnic, cultural, linguistic and
religious identity.” Article 13.2 states that “ti&tate acknowledges and protects the right to
preserve, develop and use the Russian languageothed languages within the national
territory of the country.” Article 35.2 foreseesattthe State will enforce under the law the
right of each person to choose his/her languagehich teaching will be effected .” Finally,
Article 118.2 provides for the use of interpretarghe courts by those persons who do not
have enough command of the State language andrBahag of the same Article lays down
that “in accordance with the law legal hearings ralp be conducted in a language that is
found to be acceptable by the majority of the pessparticipating in the hearing” (this is
clearly a euphemism for Russian). As we have ajreseken, in Chapter VIl “Final and
Transitory Provisions”, Article 7 of the Constitoii raised the status of the 1989 Law on
Languages and made it more difficult to be chardyethg the period of seven years.

Though at the time of their adoption those provisiovere criticised by more radical
representatives of national minorities as falliagghort of obtaining the status of second state
language for Russian, in reality they proved tagbite efficient in placating the fears of the
Russian-speakers and allowing interethnic issuekdp from the top of the list of priorities
for the population to the far end of that list, @wling to all opinion polls over the next two to
three years. It is worth noting that those liberahstitutional provisions cited above were
developed in a number of laws adopted by the Maddvarliament, among them the Law on
Education, N 547-XI1l of 21 July 1995, especiallytidle 8, and the Law on Judicial System
N 514-XIll, of 6 July 1995, especially Article 9.hdugh the special law on national
minorities was never adopted, Moldova was one effitist countries to ratify the Framework
Convention for the Protection of National MinorgieSimultaneously, the influence of the
radical elements among Russian-speakers who eag@laitterethnic tensions for their
advantage steeply declined.

GAGAUZI CONFLICT: HOW IT WAS SOLVED

The impetus for liberalising legislation on natibranorities reached its climax at the end of
1994, when the Law On the Special Legal Statusagabzia (Gagauz-Yeri) N 344- Xl of
23 December 1994 was adopted. At that time it viiesmdy the fourth consecutive year that
illegal Gagauzi and Transnistrian “republics” haekb in existence in the territory of the
Republic of Moldova, preventing Moldovan authostiéfom effectively exercising their
control over the whole of the country. Those regiarere hotbeds of instability, smuggling
and violence. Since the use of force was discredita-reaching concessions to the “other
side” were considered by Chisinau authorities asotily means to reach sustainable solutions
to those two issues. The mentioned organic law aga@zi autonomy was drafted by the
Special Committee set up by the Parliament in peamfaconsultations with Gagauzi leaders
who had only recently been denounced as law-breakeom the start their cooperation was
considered essential for the peaceful settlemettieotonflict and successful implementation
of the would-be law. Debate and voting in the Ranent also took place with the active
participation of Gagauzi representatives.

The 1994 Law on Gagauzi Autonomy is explicit inifey down its aims: “displaying the
good will and aspiring to preserve century-long djoelations between the peoples; in the
aim of satisfying national needs and preservingridwgonal identity of Gagauzi people, their



full and multilateral development, prosperity oftinaal languages and culture, securing
political and economic self-rule”. It is enough ¢ompare this statement with the 1990
Parliamentary Decision on the Gagauzi issue to cehgnd the sea-change which took place
between those two events.

The preamble also eloguently underlines the etbagis of the territorial autonomy being
established: “taking into account that the initiarer of the status of Gagauzia (Gagauz-
Yeri, place where Gagauzi live) is a small numbleGagauzi people who compactly live in
the territory of the Republic of Moldova”, concoamnitly giving priority to human rights and
reiterating the equality of all citizens who livethe said territory, regardless of any ethnic or
other differences. This explicitly ethnic basidlod territorial autonomous entity provoked the
most heated debates in the Parliament and in gaciggeneral, and raised the most doubts.
The relevant provision was nevertheless includeithenLaw upon consideration that it was a
preconditionsine qua noror the Gagauzi leaders’ cooperation.

Article 1.1 defines the nature of Gagauzia as aitteial autonomous entity with the special
status which, being a form of self-determination Gdgauzi is a component part of the
Republic of Moldova.” Paragraph 4 of the same Aetgtipulates that “in case of a change of
the status of the Republic of Moldova as an inddpahstate the people of Gagauzia have the
right to external self-determination” — a refererioea possible reunification with Romania
and a kind of legal guarantee for Gagauzia agaunst a reunification. Shortly after this Law
was enacted the Constitutional Court was seizedngydeputy from a right-wing party who
argued that the provision of Paragraph 4, Articlis Linconstitutional because it contradicts
Articles 1 and 2 of the Constitution of the Repaldf Moldova providing for sovereignty,
independence and the unitary and indivisible charaof the State. Nevertheless, the
Constitutional Court refuted this argument, statingt this provision was constitutional and
that there was no need for a special Constitutidizal to be approved to enact such a
provision. There was however a separate opiniojuthye Gheorghe Susarenco agreeing with
the arguments against constitutionality.

Paragraph 2 of the same Article provides that “@Gagaresolves autonomously, in the
framework of its competence, in the interests & whole population, issues of political,
economic and cultural development.”

According to Article 5, localities are included @agauzia on the basis of the results of the
local referendum carried out in each of those itiealby the Government of the Republic of
Moldova. In the localities where Gagauzi constitmere than 50% of the population,
referenda are held automatically, while in thoseemhthey constitute less than 50%,
referenda are held only in the case where one tfittie registered voters support such an
initiative by signing a special plea. Those logaditwhich enter Gagauzia reserve the right to
leave it on the basis of a local referendum, wigighnot, however, take place earlier than one
year after entering Gagauzia.

Article 2 stipulates that “Gagauzia is governed tbe basis of the Constitution of the
Republic of Moldova, this Law and other laws of Republic of Moldova with exceptions

provided for by this Law, the statute of Gagauzid aegulations of the Popular Assembly
(Halc Toplusy of Gagauzia which shall not contradict the Cdnstin and legislation of the

Republic of Moldova.” This wording gives an ideatbk hierarchy of legal acts by which
Gagauzi is governed, namely the Constitution, tleavlon Gagauzia, other laws (and
regulations issued in view of enactment of theses)aof the Republic of Moldova, statute



and other regulations of the Popular Assembly ajdszia. The formula “with the exceptions
provided for by this Law” can only mean that theM.an Gagauzia has precedence over other
laws and regulations of the Republic of MoldovaisTosition is reinforced by the provision
of Article 111.2 of the Constitution and is repebie Article 27.2 of the Law which reads as
follows: “the organic laws establishing speciakgsafor the places mentioned in paragraph 1
above may be amended if three fifths of the Pad@mmembers support such an
amendment,” in contrast to all other organic lawscl can be amended by the majority of
all members elected (Article 74). In reality, as stall see, this is not always the case.

A very big issue which arises in relation to whaswust said is what the mechanism of
control of conformity of other Moldovan laws andyudations with the Law on Gagauzia is.
Article 12.3, lit.i) enables the Popular AssembhGagauzia to seize the Constitutional Court
in order to annul the “laws and regulations of Bepublic of Moldova which violate the
plenary powers of Gagauzia’; Paragraph 4 provideschses in which the Constitutional
Court of the Republic of Moldova “annuls laws amrgjulations of the Republic of Moldova
or parts thereof, etc.” Paragraph 5 of this Artlelgs down that a “contested law or regulation
shall be suspended until the Constitutional Cowrkes the respective decision.”

Meanwhile, there is nothing in the Constitutiontbe Code of Constitutional Jurisdiction
N502-XI1I of 16 June 1995 as amended or the LavthenConstitutional Court N 317-XI1I of
13 December 1994 as amended which would allow ihetGo decide on the basis of any
other legal text than the Constitution itself am# tsaid laws. Article 1 of the Code of
Constitutional Jurisdiction stipulates that “congtonal jurisdiction is exercised on the basis
of the Constitution, the Law on the ConstitutioGalurt and this Code”.

Until now, the jurisdiction of the ConstitutionabQrt has had a pronounced tendency to treat
the Law on Gagauzia as a “simple” organic law ar@hsequently to control its
constitutionality. So, by Decision of 5 May 199924 the Constitutional Court declared
unconstitutional Paragraph 2 of Article 20 of thenLon Gagauzia whereby “the judges of the
Courts of Law of Gagauzia are appointed by thei&ees of the Republic of Moldova upon
the proposal of the Popular Assembly of Gagauzith whe consent of the High Judicial
Council.” In this Decision the Court stated tha¢ tGonstitution “established in the whole
territory of the Republic of Moldova a unique piiple for the appointment of judges, i.e. by
the President of the Republic of Moldova upon theppsal of the High Judicial Council.” In
a Separate Opinion Judge Nicolae Chiseev statecctimstitutional provisions cited by the
Court “have a general character and do not reféractipulations of Article 20.2” of the Law
on Gagauzia. The contested provision of Article226X. the said law could not therefore be
interpreted irrespectively of the principles of ialeé 111 of the Constitution whereby the
special forms and conditions for autonomy with slestatus are established by organic laws
which could be changed by a majority of two thiafsthe deputies elected. Judge Nicolae
Chiseev concluded that this provision of the Caouastinal Court “has a political rather than a
legal nature and consequently creates more prolifesnst solves”.

The same tendency could be detected in the lavicapiph procedures. Thus, by Law N 268-
XIV of 6 February 1999 the Parliament amended Blatt Code N 1381-XIllI of 21
November 1997 whereby it prohibited changing tmetteial-administrative subordination of
a locality by local referendum. This amendment ityeeontradicted the provision of Article
5.2 of the Law on Gagauzia. When a group of adswsllected the signatures of one third of
registered voters in two localities close to Gagmuin order to organise a local referendum
on joining Gagauzia on the same day local electivage to be held, on 23 May 1999, the



Central Electoral Commission refused to allow sacteferendum to take place citing the
Electoral Code as amended. It was only after tha@tient that the Parliament returned to the
issue and on 2 July 1999 by Law 480-XIV supplemeritee relevant provision of the
Electoral Code as amended by the reservation “thighexception of cases provided for in the
Law on Special Legal Status of Gagauzia (Gagauz:-Yer

Concerning the compatibility of local laws and riegions of the Popular Assembly of

Gagauzia with the Law on Gagauzia, the situaticeven less satisfactory. As provided for in
Article 12.6 “local laws and regulations of Gagauwihich contradict the Constitution of the
Republic of Moldova and this Law shall be annullelitit nowhere is it specified who does
this and under what procedure it is to be done.r&hge simply no way to control the

constitutionality and legality of the “local lawsic regulations of the Popular Assembly of
Gagauzia” and there is no clarity regarding thallegture of those acts.

On 6 June 1998 the Popular Assembly adopted thetStaf Gagauzia, thus making use of
Article 12.1 of the Law on Gagauzia. Earlier, theMing Group of the Venice Commission
composed of Mr Giorgi Malinverni from Switzerlancica Mr Philippe De Bruycker from
Belgium prepared an Opinion on the draft (CDL (9§)drawing attention to the fact that
“the draft statute covers the domains which initgalo not appertain to the competence of
Gagauzia” and proposed to “systematically elimihdk®se provisions. Nevertheless, this
opinion was not taken into consideration by theuampAssembly and there was nothing any
other body in the country could do about it.

The Statute itself (Article 85) attributes to theiblinal of Gagauzia the competence to
examine and “interpret this Statute and issues exoimy the legality of local laws and
regulations of the Popular Assembly, Governor amx@cktive Committee of Gagauzia”.
Clearly, to live up to this provision, the Tribunal Gagauzia must have this competence
enshrined in the law of the country. As this is tiw case, in reality this provision remains
inapplicable.

One can argue that “exceptions” from the natioegidlation mentioned in Article 2 of the
Law on Gagauzia, taken together, constitute “spdorns of autonomy according to the
special statutory provisions of organic law” (ARicl111.1 of the Constitution). These
“exceptions” are as follows: three official langeagi.e. Moldovan, Gagauzi and Russian
(Article 3); Gagauzi official symbols which are dsalongside State ones (Article 4); the
particular way in which administrative borders ohdgauzia are established (Article 5); the
special system of organising the governing instihg of Gagauzia which differ from those of
other regions and which include the Popular AssgnolblGagauzia, a Governor (Bascan)
elected by universal suffrage and an Executive Citt@enwhich is approved by the Popular
Assembly on the proposal of the Bascan, as welthag powers and the division of
competencies between them (Article 8.18); the thet the chiefs of the administrative
directorates of Gagauzia are included on the prpafsthe Governor in the composition of
the Boards of the Ministries of the Governmentld State (Article 19); special procedures
for the appointment of the Procurator of Gagauthia,chiefs of the Justice, National Security
and Internal Affairs Directorates (on the propostlthe Popular Assembly or that of the
Governor by the Procurator General, National Se&cuasind Internal Affairs Ministries
respectively ) (Article 19.24); the fact that thepital of Gagauzia is chosen by means of local
referendum (Article 26).



It is much more difficult though to establish willaé competencies of autonomy with special
status are. In fact, this is dealt with in vari@articles dedicated to the competencies of the
Popular Assembly, the Governor and the Executiven@iitee. At first glance they have
quite extensive powers. Thus, the Popular Assemé$ythe competence to adopt the Statute
of Gagauzia, as well as local laws in the followdamains: a) science, culture and education,
b) utility services and housing, urban and ruraveli@oment; c) health and sports; d)
budgetary and fiscal activities; e) economy andirenmental protection; and f) labour
relations and social assistance. It is also compeéte a) solve issues related to the territorial
organisation of Gagauzia, the establishment andifroation of the categories of localities,
borders of the districts (rayons), towns and viélsgheir place names; b) to participate in the
promotion of external and internal policies of RRepublic of Moldova in the fields affecting
the interests of Gagauzia; c) to establish the nedaeganisation and activity of local public
administration of Gagauzia and of the associatmiesitizens with the exception of parties
and other socio-political organisations; d) to ,callganise and implement the election of
deputies in the Popular Assembly and to approvectmposition of the Central Electoral
Commission; to call elections for the authoritié$ogal public administration of Gagauzia; e)
to implement local referendum on the issues of @agacompetence; f) to approve
regulations concerning symbols of Gagauzia; g) dtalish titles of honor and approve
distinctions; h) to examine issues concerning sebioin to the Parliament of the Republic of
Moldova of an initiative to decree a state of ereeqy in the territory of Gagauzia and
establish a special form of administration, if resaey, in the interests of security and
protection of inhabitants of Gagauzia; i) to sdtze Constitutional Court (see above) (Article
12).

However, it is not clear from the text of the Lavhether those competencies are of an
exclusive, competing, or administrative nature ,liker instance, those of any regular
territorial administrative entity. In practice, tlkeis a strong tendency on the part of State
authorities to treat the competencies of Gagauzid they were of a purely administrative
nature, and to consider national legislation adiegdge in toto in the whole of the national
territory, Gagauzia included, with the aforemengidrexceptions. Where a conflict does arise
from this kind of approach (as, for example, is thse with Article 18.1 of the Law on the
Territorial-Administrative Organisation of the Rdpie of Moldova N 191-XIV of 12
November 1998 providing that it is the Parliameiihe Republic of Moldova which changes
the place names of localities as well as admirisgaboundaries of districts), then a
piecemeal political solution is applied : the Rarient rubber-stamps changes which are made
by the Popular Assembly in accordance with Artic2e3 (a).

Another even more eloquent example of such a kirapproach concerns the Law on Local
Public Administration N 186-XIV of 6 November 199®8hich was analysed in the Draft
Opinion on the conformity of the Laws on the Lo@alblic Administration and Territorial
Administrative Organisation with legislation in && concerning the status of certain
minorities prepared by Mr Kaarlo Tuori from Finlan®ir Giorgio Malinverni from
Switzerland and Mr Franz Matscher from Austria, rbens of the Venice Commission, and
approved by the said Commission at its meetingéoOttober 1999 in Venice. As indicated
in the aforementioned Opinion, Article 2.2 of thaw. on the Local Public Administration
stipulates that the “organisation and functionifghe local administration in the autonomous
territorial entities are determined by the Law be statute of the relevant region and this
Law.” According to Article 107 of the Law, a prefeis the representative of the central
authorities in the regions, autonomous entitiedushed. The Law on Gagauzia does not
provide for any representative of central authesitiThus, Articles 21, 22, 23 and 24 of the



Law on Gagauzia stipulate that the heads of theuPator's Office and the Departments of
Justice, National Security and Police in the autoows region are appointed by the
respective Moldovan ministers with the agreementthed Popular Assembly, while in
accordance with Article 110 of the Law on Local Rudministration it is the prefect who
proposes the candidates for these functions andrenghe good functioning of those
services. Moreover, the Law on the Statute of Gagadisposes that the Bascan is the
supreme executive authority of Gagauzia (Article.1}4 the Law on Local Public
Administration however does not specify how the pmwvof the prefect articulated are
exercised in relation to those of the Bascan. Thmwhy, the members concluded, Articles
113, 114, and 115 of the Law on Local Public Adstiration could enter into conflict with
Articles 14.6, 14.7, and 14.8 of the Law on GagauXurthermore, the members drew
attention to other less important contradictionsveen the mentioned laws.

In the Opinion of the Venice Commission, the Law ®agauzia is to be considerésk
specialis(and notlex superiorbecause Moldovan constitutional doctrine doesrecbgnise
the different legal force of organic laws) with aed to the Law on Local Public
Administration. This, of course, means that in es$iye cases the Law on Gagauzia takes
precedence over this and other ladex (generaliy This fact, nevertheless, has not yet
become an integral part of the Moldovan legal mépta

As was indicated by Philippe De Bruycker, the isetithe character of the competencies of
Gagauzia as well as of the legal nature of the attthhe Popular Assembly, local laws

included, is of extreme importance “to measureetktent of the autonomy of the region”, and
this issue has not been clarified in the legistatioforce.

The shortcomings of the 1994 Law on Gagauzia dadmoinish its importance and the very
solid positive results which were obtained by meaings adoption and application. It could
even be affirmed that the practical applicationtha& law is more satisfactory than the text as
such. Thus, on 5 March 1995, local referenda wetd In Gagauzi-populated localities to
define the administrative boundaries of the newitteral-administrative formation. These
referenda were considered by international obser@eifree and fair. As a result, 31 localities
pronounced themselves in favour of entering the aetnomy with a total population of
163 500 people, ethnic Gagauzi comprising 74.8%lg&ians 4.7%, Moldovans 4.5%,
Russians 4.3%, and Ukrainians 3.85%. It is non#egral mass of land, but rather consists of
three “pieces” which together represent 1 831.sgum. In June of the same year the first
elections to the Popular Assembly and the Govehiegnsere held and the town of Comrat
was chosen by referendum as the capital of Gagaudm#h these elections and the
referendum were considered by international obser free and fair.

As a result of 1995 elections, new leadership cempower in Gagauzia, of leftist persuasion,
but on the whole much more ready to cooperate @hisinau than the team which roused
Gagauzi to proclaim an illegal “republic” . Sindeeh, this region has ceased to be a hotbed of
tensions and the Gagauzi problem has disappeavadtire political agenda of the Republic
of Moldova. All outstanding differences between €iu and Comrat are solved by
negotiations and mutual agreements, political cammges being applied to supplement the
vagueness of legal texts. In August-September 1@99 elections were held for the Popular
Assembly and Governership of Gagauzia. A new teas wlected, this time of centrist
reformist persuasion, but also willing to cooperaith Chisinau. The peaceful transfer of
power in this poor and only recently rebelliousioaghas been quite impressive.



All in all, the 1994 decision to grant territori@utonomy to the Gagauzi minority is
considered an unquestionable success, despiteeadhiortcomings of the legal texts adopted.
At that particular moment, there could have hatmign any other acceptable solution.

This being said, we do not mean that even now apdasally in the future further efforts will
not be needed to clarify the uncertainties conthinethe current legal situation of Gagauzia
and even possibly to amend the Law on Gagauzia@s # is clear, though, that any such
change must be effected with the consensus of dngep concerned and be negotiated and
mutually accepted.

TRANSNISTRIA: A STORY OF STALEMATE

While the Gagauzia issue has been resolved morkessr successfully and, hopefully,
definitively, this was not to be the case with tletTransnistria. There are a number of
reasons for this. Firstly, the sheer size of thggare of Transnistria, which has a population,
including the town of Bender, 4.5 times larger ththat of Gagauzia, making a sizeable
16.3% of the whole population of the country. Settpnits economic strength: during Soviet
times Transnistria was heavily industrialised, $@attin the early 1990s it produced
approximately one third of the Moldovan GDP. Thyrdis geographical location: the bulk of
the territory of Transnistria is situated across Dniester river from the rest of the country,
making it a uniqgue and easy-to-defend piece of .ldflrthly, with themajority of its
population comprising Russian-speaking Slavs amgghlyirussified Moldovans this region
enjoyed much higher support from the imperialiftices of Moscow than Gagauzia. Support
from Russia is of a political, diplomatic, economithancial and even military nature
(especially at the time of the 1992 armed confli¢)e Moldovan side lost the information
war with Transnistria during 1992 and since theppsut for “Slav brothers” became a credo
of a considerable part of Russian public opinion.

An example of this attitude is the 17 November 18@gision of the Russian State Duma in
which it proposed to the President of the RussigteFation “to recognise Prednestrovie as a
zone of strategic interests of the Russian Fedgratas well as “to examine the issues of the
tri-partite meeting of the representatives of tegidlative and executive powers of Russia,
Moldavia, and Prednestrovie on recognising Pridog&in Moldavian Republic as an
independent sovereign state”.

Sixthly, the bloodshed during the armed conflictl&®2 legitimised the separatist regime in
Transnistria, which since then has systematicatlgdureferences to “Moldovan aggression”
to justify its own existence, as well as its owrdemocratic authoritarian character. Finally,
the nature of the regime itself makes extremelfiatift any non-violent, peaceful political
change in the Transnistrian territory, especiallyy achange of the ruling elite. The
“constitution” of 24 December 1995 of the “Trangnan Moldavian Republic” is a mixture
of very different elements, such as the powerfulpteme soviet” and “local soviets” which
do not themselves form in any way the executiveidmdbut can interfere with their
functioning by means of budgets, legislation, vaiéso-confidence, and even a suspensive
veto over executive decisions deemed to be “ille¢@lticles 62, 115, 116, 117). “Higher-
placed” “soviets” can abrogate decisions of thev8o-placed” ones, if they consider them to
be illegal, and can even disband them (ibid). im tihe “president of the republic” single-
handedly forms the “government” and appoints “hezdbe state administration” at the local
level (Article 77). He, however, cannot dissolve tsupreme soviet” other than by means of
a referendum (Article 78). The “courts” are in themdependent, but in practice subservient



to the political power, the heads of the most ingoar “tribunals” being appointed by the
“supreme soviet” on the proposal of the “presidearttl members of the said “tribunals” on
the proposals of their presidents (Articles 62,198). It goes without saying that this
“constitution” was never examined by internatioe&perts and none of them patrticipated in
its elaboration and improvement.

There is strong evidence of the omnipresence andipmtence of the “state security
ministry” which often acts in breach of the “comistion”, “laws” and decisions of the judicial
“tribunals”. Freedom of the press is non-existémtthis regard, reference could be made to
the case of the “Novaya Gazeta” newspaper, whieh isawhole stock of printed copies
confiscated by security services three times irfl@anuary, February and April). In spite of
two decisions by “courts” (“Tiraspol city court” iMay and Transnistrian “arbitration court”
in July) in favour of the newspaper, confiscatiomtinued in June and August.

Cases of human rights violations include Mr lliasiku , member of the Moldovan Parliament,
and his colleagues, who are known as the “llas@um Having been imprisoned and
condemned to death by the illegal “tribunal” of fisaistria in 1993 (a death sentence which
was never implemented, but never annulled eitlieey have still not been released despite
protests of international human rights organisatiand bodies. The other case is the denial of
the right of ethnic Moldovan pupils to study themother-tongue on the basis of the Latin
alphabet (the use of the Latin alphabet for the ddean language is prohibited in
Transnistria).

It is obvious that the regime established in Tr&tga is based not on law, but on the
personal authority of a group of leaders which temsained basically the same since 1990
with Mr Igor Smirnov, the “president”, as its heddhere is strong evidence that these leaders
are involved in various illegal activities on thiadk market and arms smuggling. The illegal
trade of gasoline and tobacco products throughshiatrian territory became a very serious
problem for the Moldovan Government, incurring enous fiscal losses. As a result, the
Moldovan authorities had to introduce so-calledcél posts” on the administrative borders
with Transnistria in the spring of 1990. The bigg@sporter of consumer goods in
Transnistria, Sheriff Co., which possesses the stigetwork of supermarkets, enjoys a
number of privileges in taxes and tariffs. Mr Vlawli Smirnov, the son of Mr Igor Smirnov,
is the head of Transnistrian customs service.

Budgetary and fiscal policies in Transnistria axere@mely non-transparent and unpredictable,
and economic reforms are never really implementde 1995 financial crisis in Russia

inflicted a serious blow on the Transnistrian ecqogaand standard of living. Nevertheless,
there still exists a number of functioning entesps, the biggest of them being Ribnita
Metallurgical Factory, which has serious exportendial, partially due to indirect subsides

from Gazprom. According to some assessments, Rémitetallurgical Factory provides up

to 40% of the revenues of the Transnistrian budget.

The “Personal authority-based regime” in Transiasis very much dependent on several
persons and the relations between them. The fattthe 1995 “constitution” limits the

“president’s” term of office to ten years (Articl&5) could potentially lead to a serious
political crisis when in 2001 the second term eagifin anticipation of this, in August 1999 a
draft “constitutional law” prepared by the “presimtg” was published in Transnistria
providing for some changes in the “constitutiontluding removal of this provision (these
changes do not make the “constitution” more fumclp



Given the nature of the regime in Transnistriayehis very little incentive, if any, for the
Transnistrian leaders to negotiate in good faitlthwChisinau with a view to peaceful
settlement of this conflict, especially becauseth@sexample of Gaguzia demonstrates, the
very first democratic elections in the latter reglied to a change of the whole ruling group.

A very serious hindrance to the settlement of ttesflict is the continuing presence of

Russian troops in Transnistria. Presently theirs@emel is not numerous, about 2 600
thousand people, but it has huge quantities of mx@més and munitions which were being

stocked in Transnistria during the Soviet era,tistgrin the 1930s, and are estimated to be
about 42 thousand tons.

The Moldovan authorities always considered thosapegs as a threat to the stability of the
country and the neighbouring region, and requedterl immediate and unconditional
withdrawal of them, as well as of the Russian tsodpn the 21 October 1994 an Agreement
was signed between the Governments of the Russder&tion and the Republic of Moldova
on the “legal status, procedure and schedule didrgival” of those troops, which foresaw
that the withdrawal would take place within thremass from the entry into force of the said
Agreement. Article 2 of the Agreement provides tfog “synchronisation” of the withdrawal
process with the “political settlement of the Tnaissrian conflict”.

The Moldovan Government implemented this Agreemigytits Decision N 823 of 9
November 1994 , but the Russian Government dectdetransmit the Agreement for
ratification in the State Duma, thus breaking tlentemen’s agreement between Mr A.
Sangheli and Mr V. Chernomyrdin, Prime-Ministerstbé Republic of Moldova and the
Russian Federation respectively, reached at theanbwf signature of this document, that
this Agreement would not go through parliamentaagification and would rather be
implemented after the relevant decisions of theonat Governments. This followed the
precedent created by the Russian Federation whathidrew its troops from the Baltic states
by a decision of the executive and without the apglr of the State Duma. By sending this
Agreement to the State Duma for ratification, thes§tan Government effectively buried it,
because it was clear from the start that the belafhgolitical forces in the State Duma was
such that it was extremely unlikely to decide indar.

After four years of prevarication in the lower heud the Russian Parliament about ratifying
the document, Mr Sredin, Vice-Minister of Foreigrffalrs of the Russian Federation,
requested the withdrawal from the State Duma of dhiel Moldovan-Russian Agreement
claiming that “no progress had been made towardéna political settlement of the
Transnistrian conflict”. “Any further decision bje Russian Ministry to come back to this
subject would depend on developments in relatioitb the Republic of Moldova and the
Transnistrian region and political settlement ie tiegion,” concluded Mr Sredin. Thus, the
Russian Federation broke its own obligation underiabefore the Council of Europe at the
moment of its accession (25 January 1996), “tdyatithin six months from the time of
accession, the Agreement of 21 October 1994 betRessian and Moldovan Governments,
and to continue the withdrawal of the™Army and its equipment from the territory of
Moldova within a time limit of three years from tloate of signature of the Agreement”.
Since then, it is true that some (very limited) grass has been obtained on troop and
personnel withdrawal, but basically the situatiemains unchanged.



In connection with the provision of Article 2 ofei21 October 1994 Agreement on the
synchronisation of political settlement of the T3aistrian conflict and withdrawal of Russian
military formations one might recall the Decisiori the OSCE’s Budapest Summit
(December 1994) to the effect that “the participgitstates welcomed the commitment by
both parties to conduct the withdrawal of the Rarsgrourteenth Army from the territory of
Moldova and the search for a political settlemehthe eastern part of Moldova (Trans-
Dniester region) as two parallel processes whidhnet hamper each other”.

Further international pressure led to the RussieaeFation committing itself at the highest
level to withdraw its troops from the Moldovan tery by the end of the year 2002. So, in
the Istanbul OSCE Summit Declaration participatimgads of States and Governments
reiterated their “expectation of an early, ordeahyd complete withdrawal of Russian troops
from Moldova”. They welcomed “the commitment of tReissian Federation to complete
withdrawal of the Russian forces from the territofyMoldova by the end of 2002”. In the

Final Act of the Conference of the State PartiethéoTreaty on conventional armed forces in
Europe signed at the said Summit, the Parties “haken note of the statement by the
Republic of Moldova, which is attached to the FiAat, concerning its renunciation of the

right to receive a temporary deployment on itsittieny and have welcomed the commitment
of the Russian Federation to withdraw and to dgsRassian conventional armaments and
equipment limited by the Treaty by the end of 208Xhe context of its commitment referred

to in paragraph 19 of the Istanbul Summit Declargti It remains to be seen whether those
commitments were entered into in good faith.

It goes without saying that the kind of politicaldamilitary support Transnistrian leaders
have from conservative elements among the Russatetship, and especially in the Russian
State Duma, makes them even more intransigent. tNeless, they never dared to say openly
that they do not want any negotiated settlementvaeict forced, mostly by Russians, who
were also eager to show their positive role inrdggon, to pretend that they were negotiating,
while sticking grudgingly to their self-made “indaplence”. On their side, the Moldovan
leadership, after having failed to force Transmasis to surrender, came to see direct
negotiations with Tiraspol as the only hope for timal settlement of the conflict. In April
1993 the OSCE mission in Chisinau was set up iw aéfacilitating a negotiated settlement
of the Transnistrian issue within the frameworkafitorial integrity and sovereignty of the
Republic of Moldova. On 28 April 1994 a “Declaratiof the leaders of Moldova and
Transnistria” was signed in the presence of the B®$Iission Chief Mr R.S. Samuel and the
Plenipotential Representative of the PresidenhefRussian Federation Ambassador Mr V.
Vasev in the village of Parcani, adjacent to Tics{@Parcani Declaration”). The Parties
expressed their adherence to the universal pregignd norms of dispute resolution
exclusively by means of negotiations on the bakiswatual understanding and accord. The
Parties committed themselves to take into consideraecommendations of the OSCE
mission, suggestions of the Russian Federationtlamexperience of peaceful settlement of
the conflicts in the other regions of the world.eTRarties came to an agreement to
immediately and unconditionally start negotiating the whole range of issues of mutual
interest, to remove all barriers which hinder ndrseonomic and socio-cultural links, to
secure their restoration and development and tabksih mutually beneficial links in the
economic, commercial, financial and other spheifeactivity in the interests of the whole
population. They also agreed on the need to defiestate-legal status of Transnistrjieny
italics], on the need for a gradual programme for the estabkent and fulfilment of state
legal relations, about delegation and delimitatadncompetences of the Parties, about a
transitional period for the gradual conclusion etiprocal agreements in every concrete



sphere of activity, about the necessity of consimgca system of mutual guarantees,
including international ones, and about completd anconditional implementation of the
understandings.

The Parcani Declaration commenced a prolonged psoad difficult and protracted
negotiations on the “state legal status” of Trasisid, as well as on a number of more
practical issues. Transnistrians wanted to sedenaforementioned deliberately vague term
an implication of the future recognised status ddnBnistria as the “state” of Transnistria
which shares its competencies with another statddd¥a, on a voluntary basis. Moldovans
always claimed it meant the autonomy of Transrstithin the Moldovan State.

In conformity with this Declaration groups of exfewere formed with the aim of defining
the position of the Parties. The Moldovan group'spesals were debated in the Parliament
and were made public Famint si Oamefj 16 December 1995) as a draft Law “On the
Special Status of the Localities on the Left Barikhe Dniester (Transnistria)”. This text
follows, more or less, the structure and logiche# taw on Gagauzia, with some important
clarifications and innovations. It defines Trangmés“as a territorial formation in the form of
Autonomous Republic, comprising localities on theftLBank of the Dniester, to which a
special status was granted in accordance with thesi@ution of the Republic of Moldova
and this Law, and which is a component part ofRbpublic of Moldova” (Article 2). Official
languages in Transnistria were to be Moldovan, Wikaa and Russian (Article 5).
Transnistria was to have its own symbols, whichenterbe used alongside those of the State.
In case of a change to the status of the Repubblidaldova as an independent state, the
population of Transnistria had to have the rightewitorial self-determination (Article 7).
The territory of Transnistria was to be definednbyans of local referenda conducted more or
less on the lines of those carried out for Gagauaid the town of Bender is deliberately
excluded from participation in such a referendum.

The powers of the bodies of public authorities rangnistria were to be divided between the
Legislative Assembly and the Government which wasbé formed by the Legislative
Assembly (Articles 12-19). The Head of the Trangi@a Government was to kex officio
Deputy Prime Minister of the Republic of Moldovadahis aides were to be members of the
Boards of respective ministries of the Republi¢/aidova (Articles 18 and 21).

The Legislative Assembly adopts the statute of 3m&stria, its laws and regulations. The
statute, laws and regulations, as well as partetiecan be declared null and void if they are
found to be in contradiction with the Constitutiand this Law by the Constitutional Court of
the Republic of Moldova at the request of the Fiesi and the Government of the Republic
of Moldova (it implies a change of the Constitutionts part concerning the competencies of
the Constitutional Court). In turn, the Legislatidssembly of Transnistria has the right to
seize the Constitutional Court if it deems thatnBrastrian competencies have been infringed
(Article 16). This very important innovation clagé both the status of the would be Law on
Transnistria and the related issue of the contirtth@ constitutionality and legality of the acts
of Transnistria. But the status of the Statute rainEnistria remains unresolved.

The Legislative Assembly could be dissolved whexet aviolates the Constitution of the
Republic of Moldova and fails to take decisionamformity with it; b) it adopts a decision
aimed at violating the territorial integrity of tle®untry or illegally changing the territorial-
administrative arrangement of it; ¢) it is unaldefdrm a Government of Transnistria during
three month period. Dissolution of the LegislatAesembly under a) and b) is carried out by



the Parliament of the Republic of Moldova on thsi®af the Opinion of the Constitutional
Court and under c) by the Parliament on its owtiative.

Two separate chapters — four and five, deal with powers of the Government of the
Republic of Moldova and the Transnistrian Autonosi®epublic respectively. The Republic
of Moldova has exclusive competence in the follgyvareas: a) control over respect for the
Constitution of the Republic of Moldova; b) foreigiolicy; c) defence, national security,

protection of state borders; d) custom servicesyatijonality (citizenship); f) general legal

regime of property and inheritance; g) organisatoil functioning of courts, procurator’s

office, internal affairs bodies; h) legislationthre fields of civil law, administrative law, penal

law, industrial relations and family law; i) orgaation of financial, fiscal and monetary, and
banking systems; j) state statistics, railway aimdtransportation, trunk pipelines, defence
objects, general energy systems, communicatiorirdadmatics system management (Article
24).

Nevertheless, in some of the aforementioned atead tansnistrian Autonomous Republic
had to have important competencies in its territ@®pmmanders of military formations
located in Transnistria were to be appointed by Miristry of Defence of Republic of
Moldova with the agreement of the Transnistrian &owment. The enrollment and location of
military formations in Transnistria as well as tloeganisation and implementation of
manoeuvres on its territory were to be determingdihe competent body of the public
administration of the Republic of Moldova with thegreement of the Transnistrian
Government. Transnistrians were to be given thiat ig choose the place where they would
serve their military term (Article 26). The headtbé security service of Transnistria was to
be appointed and dismissed by the Minister of malicecurity of the Republic of Moldova
on the proposal of the Government of Transnisthgi¢le 28). The head of the customs
service of Transnistria was to be appointed by Director General of the Department of
Customs Service of the Republic of Moldova on theppsal of the Government of
Transnistria (Article 29).

Although citizens of the Republic of Moldova, remits of Transnistria could have had
stamps with the inscription “Resident of Transméstrin their identification cards and
passports (Article 30). Judges of Transnistriarrtsowere to be appointed by the President of
the Republic of Moldova on the proposal of the Higldicial Council coordinated with the
Legislative Assembly of Transnistria (Article 3The Procurator of Transnistria was to be
appointed by the Procurator General of the Republidoldova on the proposal of the
Legislative Assembly, and all other procuratorsTmansnistria were to be appointed by the
Procurator General on the proposal of the TransamsProcurator (Article 32). The head of
the Internal Affairs Board of Transnistria was t® dppointed by the Ministry of Interior of
Republic of Moldova on the proposal of the Governtmaf Transnistria. He would appoint
and dismiss all heads of the district (rayon) angnicipal heads of the internal affairs
sections. Heads of municipal police were to be appd and dismissed by the head of the
Internal Affairs Board of Transnistria. The Commanaf Carabinieri (internal troops) in
Transnistria was to be appointed and dismissedhbyMinister of Internal Affairs of the
Republic of Moldova on the proposal of the heathefinternal Affairs Board of Transnistria
(Article 34). The National Bank of Republic of Maolda was to establish its own branch in
Tiraspol (Republican Bank) to implement its own mtamy and fiscal policies. The Head of
this bank was to be appointed and dismissed by eheslative Assembly of Transnistria and
was to beex officioVice President of the National Bank of the Repribl Moldova (Article
35).



To the competencies of the Transnistrian AutonomBegublic were attributed: a) the
adoption of the Statute of Transnistria and remalilaws, as well as their enforcement; b)
calling elections of the Legislative Assembly; djganisation and functioning of public
administration bodies at republican and local Igyvel) organisation and implementation of
republican and local referenda on issues attribtethe competencies of Transnistria and
local bodies of public authority; e) internal admtrmative territorial arrangement; f)
determination of the structure and priority diren8 of the development of the economy of
Transnistria, ensuring scientific and technicalgoess; g) republican fiscal and budgetary
activity, local taxes; h) ensuring legal order gnublic security; i) establishment of fire and
rescue services; j) establishment of municipal geol{militia); k) industry, construction,
agriculture and civic culture; ) organisation afteepreneurial activity; m) issues in the
spheres of health care, social security, educatsmence, culture, sports, environment
protection; n) utility services management, andaarland rural development; 0) ensuring
employment of the local population (labour exchang® organisation of republican
broadcasting services; r) organisation and funeigof telecommunications; s) functioning
of republican roads and related services; t) osgdian of republican statistics; u) other issues
attributed to the competencies of Transnistria.

Transnistria also was to have the right to “take pathe implementation of foreign policies
of the Republic of Moldova on the issues whichteeta the interests thereof, as well as have
the right to independently entertain contacts ianeenic, scientific and cultural domains”.
The Legislative Assembly was to acquire the righegislative initiative in the Parliament of
the Republic of Moldova. Other competencies cowdatiributed to Transnistria concerning
the adoption of republican laws and regulationsa@zordance with organic laws of the
Republic of Moldova (Article 38).

Transnistria was to have its own budget and tosteana fixed part of all taxes and other
payments to the state budget under the laws oR#mublic of Moldova on the budgetary
system and state budget for the respective yeaic[@B0).

Article 41.3 stipulated that “laws and regulatiaghe Republic of Moldova, as well as laws
and regulations of the acting bodies of the puhblithority of Transnistria after entry into
force of this Law are applied in part which does ecantradict its provisions”. It was not clear
who would be empowered to decide in cases wheredh&adictory or non-contradictory
nature of the said acts to the would be Law on Jmestria were to be questioned. Paragraph 1
for the same Article introduced further guaranteethe stability of the special autonomous
status of Transnistria by stipulating that it cobkl changed by three fifths of the deputies of
the Moldovan Parliament electedith the accord of the Legislative Assembly of
Transnistria.

It is clear from what was said above that the drafv on Transnistria, while following the
structure and logic of the Law on Gagauzia, needeis attributed somewhat greater
competencies to Transnistria (e.g., defence, mong@alicy, legislative initiative) and was
much more specific and clear concerning the dinigb competencies between Transnistria
and the Republic of Moldova. One is tempted to @&xpthe higher quality of the text of the
draft Law on Transnistria by the participation oternational experts in its elaboration.
However, it still had some shortcomings in respefctthe control of the conformity of
Moldovan laws with the would-be law on Transnisagawell as “laws and regulations” of the
illegal authorities of Transnistria with the woubd Law on Transnistria. It also remained



vague as to the nature of Transnistrian competenciere they of a complementary,
competitive or exclusive nature?

All this being said, it is not to be denied thatllihis draft been accepted by the Transnistrian
side as the basis for negotiations, it could haelpdd to settle this dispute by means of
granting to the Transnistrian region the statusawfonomous republic with wide enough
powers by any standards. It is hard to see, besm®® clarifications mentioned above, what
further concessions the Moldovan side could makihout prejudicing the internationally
recognised nature and competencies of the nataia-st

It was not to be, however. The Transnistrians negreed even to seriously consider the
Moldovan proposals and in their turn put forwarditrown draft: “Treaty on the Common
Competencies of the Transnistrian Moldavian Repualid the Republic of Moldova” (we
refer to the variant of the Tiraspol group of expesf 3 November 1995). Article 1 of this
draft stipulates that “the Transnistrian MoldaviRepublic and the Republic of Moldova
construct their relations on the basis of consth&l norms and contractual relations.
Constitutions are adopted by the highest legigatiodies of the Parties.” The Presidents of
the two states were supposed to have “meetingshfrresolution of issues of common
interest “ (Article 2), armed forces were suppogdedinteract on the “basis of [to be
concluded] accords” (Article 3), analogous treatiese to be concluded in the spheres of
combatting crime (Article 4), energy policy, trapsfp communications, informatics and
official statistics (Article 5-8). Common policiegere to be implemented in the spheres of
health care, culture, sports, employment, wages saaries, migration, social protection,
education, science, family protection, maternitgtepnity and childhood on the basis of
special agreements (Article 11) . Simultaneousig, Transnistrian Moldavian Republic and
Republic of Moldova were to (only) interact in tepheres of finance and banking and
monetary policies for which they were to have caodeld “respective agreements” (Article
12).

For the realisation of commonly approved decisi@x®cutive bodies of the two states were
to have concluded special agreements (Article ‘ExXternal borders with the neighbouring
states” would have been policed independently leyttvo parties (Article 13). Transnistiran
Moldavian Republic was to acquire the right to ggrate on the issues of interest for it in the
foreign policy and international relations of Refpclnf Moldova. To that effect special
agreements were to have been concluded.

Probably the only concrete provisions concernedualutecognition of “legal documents”
and certificates (Articles 5, 9), thus cancellirfge tonly advantage the Moldovan Party
disposed of, as well as free movement of transgordds and persons between the territories
of the Parties (Article 6), which is important thie black market economy of Transnistria.

Finally, a “high court” was to be established coisipg three members from every party to
decide on possible disputes. Its decisions webe toniversally binding.

It is crystal clear that this so-called draft “th¢awas not prepared in good faith and was
intended to preserve a status quo, rather thalhoto for any tangible progress.

In view of the evident stalemate in the negotiatpyocess the emphasis was moved away
from finding an overall settlement formula to a gameal approach, focusing on specific
issues like customs and services, monetary pai@stpration of destroyed bridges across the



Dniester, etc. In reality, though, very little pregs was achieved in any of those domains.
Despite all the agreements signed between Chisamal Tiraspol on customs services,

Transnistria has become a very big hole in Moldolkarders, entailing huge losses in its

budget. Finally, in spring 1999 special “fiscal fs3swere introduced on the administrative

border with Transnistria to close this hole, theisognising the futility of any agreement with

Transnistria on this issue.

Meanwhile, some changes in the “geometry” of thgotiation process took place. On 9
August 1995 during a meeting with Moldovan Presidéfr Mircea Snegur and the
Transnistrian “president” Mr I. Smirnov an agreemeras reached which, in addition to
already regular phrases on non-violent means, etage a plea towards the Russian
Federation, Ukraine and the OSCE to become “guarsinbf the said agreement. Shortly
afterwards, on 19 January 1996 in Moscow during @Gh& Summit the Presidents of the
Republic of Moldova, the Russian Federation andaile signed a “common statement” by
which they committed themselves to “undertake altessary measures, conducive in the
framework of the existing negotiation process te #ettlement of the conflict, to the
acceleration of the elaboration and signature efdbcument defining the special legal status
of Transnistria as a component part of a unitarg #erritorially integral Republic of
Moldova”. The Russian Federation and Ukraine exgaédheir readiness to become states-
guarantors of the observance of the status of Trsing as defined by the respective
documents.

The reinvigoration of diplomatic efforts of Russmthis region of Europe has to be seen as
part of Mr Yeltsin's re-election campaign during iath he was eager to demonstrate his
diplomatic abilities and Russia’s role as a peadmmaespecially in the context of the
ongoing Chechen crisis. Moldovan diplomacy forggst tried to use what was seen at that
time as an open window of opportunity.

Soon it became clear, however, that this flurrfRoksian activity was leading nowhere. Due
to the intransigence of Transnistrian leaders, ithea of an all-comprising “negotiated
settlement” was replaced by a much less ambitiameniorandum about the basis of
normalisation of relations between the Republidoidova and Transnistria.” But even this
proved to be too much for Transnistrians, who redu® accept even the slightest hint of the
territorial integrity of the Republic of Moldova. Nén the Memorandum was almost ready for
signature, Mr Snegur, then President of the RepublMoldova, himself facing a re-election
campaign, refused to sign it. It led to angry exges between various contenders to the
presidential office, as well as political partiedr P. Lucinschii, then Chairman of the
Parliament, and later to be elected President dhithtat he would sign the memorandum. But
after coming into office in January 1997 he protnased some time, citing shortcomings in
the draft memorandum as the reason for this. Billh# document was signed in Moscow on
8 May 1997 by Mr P. Lucinschii and Mr I. Smirnov time presence of the Presidents of the
Russian Federation and Ukraine and the OSCE A&imgrman who signed it in their own
capacities as guarantors and mediators.

Aside from the bold rhetoric about “peaceful meanstt. one can detect two or three
meaningful statements, not altogether new. Undart @) the parties agreed to continue to
build “state legal relationships” between themsglvV@he document defining those relations
and the status of Transnistria, would be basecherptinciple of mutually agreed decisions,
including delimitation and delegation of competescand mutually secured guarantees”.
“Transnistria takes part in the implementationaffgn policy of the Republic of Moldova —



a subject of international law — on the issuestdrests to it. Decisions on those issues are to
be taken by consensus of the parties. Transnis&saa right to independently establish and
entertain international contacts in the economatergific, technical and cultural spheres,
while in other spheres, it may do so with the cosss of the parties” (Point 3). Point 11, the
last one, referred to “the common state within boeder of the Moldavian SSR of January
1990", in the framework of which the parties resota build their relations.

It is this last wording of “common state” which poked furious reactions among politicians
and bewilderment among legal experts. This fornsileot used in international law, and each
party tried to fill it with its own meaning. Moldaws insisted it was simply another way of
saying “unitary state of Moldova”, while Transniatrs saw it as confirmation of their old
idea of a “new state” gradually evolving out of timeelting” of the two “equal states” of the
Republic of Moldova and the Transnistrian Moldavikepublic. All in all, the Memorandum
was a further setback for the Moldovan side. A $makhion for Mr Lucinschii was a
Common Declaration of the Presidents of the RusBederation and of Ukraine which was
signed on the same day in Moscow. Saluting theasiga of the Memorandum, the heads of
those two states-mediators declared that “the pravs of the Memorandum cannot
contradict the universal norms of international lamd will not be interpreted and applied in
contradiction with the international treaties imde, decisions of the OSCE and the Common
Declaration of the Presidents of the Russian Féderand Ukraine of 19 January 1996,
recognising sovereignty and territorial integrifyttoe Republic of Moldova”.

So ended this saga with the Memorandum, without @mgible results and discernible
prospects for future progress.

Somewhat more positive were the results of the imgdietween Mr P. Lucinschii, Mr 1.
Smirnov, Mr V. Chernomyrdin, Russian Prime Ministand Mr L . Kuchma , Ukrainian
President, in Odessa on 20 March 1998 where aremgm was signed “On confidence-
building measures in the development of contactsvden the Republic of Moldova and
Transnistria”. According to this document, peacgkeg forces had to be reduced to 500 on
each side, the number of stationary check-posiscest] Ukrainian military observers sent to
the “neutral zone”, broken bridges across the Deiesver restored and the withdrawal of
Russian munitions accelerated. Ukraine expresseddliingness to facilitate this process.

Some of those measures were indeed implementedngantioem the reduction of
peacekeepers and check-posts and the restoratidmidgfes. Those are almost the only
tangible results of the protracted and difficulgagation process. It should be kept in mind
that despite all the protests by the Moldovan sit@nsnistrians keep their troops in the
“neutral zone”, in breach of the 1992 AgreementtanDisengagement of Forces.

There was almost no progress in this field in 199@stly because of the inactivity of
Moscow and indecision of Kiev, preoccupied by thpatitical and economic troubles. For its
own part the Moldovan leadership seemingly lostredst in further efforts, overwhelmed by
the pressures of economic hardship, trade depeaden®ussia, internal political instability
and disenchantment due to the lack of interestefést of the world.

On 16 July 1999 a meeting took place in Kiev betwsk P. Lucinschii, Mr I. Smirnov, Mr

L. Kuchma and Mr S. Stepashin, Prime Minister ofs§la, who signed a “Common
Statement”. This document containéater alia, the following: “the parties agreed to build
their relations on the following principles: commborders and common economic, legal,



defence, and social space”. Leaders charged thmeatge structures “to prepare draft
documents concerning the creation of mechanismstherimplementation of the above
mentioned provisions.” Though a reference to “comrborders” could be interpreted as an
evidence of positive change in the Transnistriasitiom, the draft “Declaration on Common
State” presented by the Transnistrian side wouldteéesuch an over-optimistic supposition. It
is simply a repetition of the old Transnistrianiootof the two “equal states” existing inside
their “common borders” and in reality having veitlé in common.

It is worth noting that this same position is undibionally supported by the Russian State
Duma which in its Decision of 11 February 1999 ternended” to the President of the
Russian Federation “to initiate the conclusion aof accord on gradual settlement of the
Transnistrian conflict which would provide for thailding between the Republic of Moldova
and Transnistria of the state legal relationshipshe basis of mutual respect aaglality of
status (my bold) within the framework of the common stated borders of the Moldovan
SSR of January 1990".

CONCLUSIONS

The Gagauzi and Transnistrian disputes in the Rapob Moldova present very different
pictures. Born under similar circumstances in ed®@90, under the pressure of events and
popular passions, these conflicts then saw thestiles separate from one another. The
Gagauzi issue was successfully resolved by gramtingnomy to the territory defined on an
ethnic basis, its principles being laid down in@& entirely perfect law. Though the inner
logic of this autonomy still has to be worked atiis a very rare example in Eastern Europe
of ethnic conflict resolution by peaceful means dirdct negotiations.

The same strategy did not succeed in the caseaofiistria. The reason for this is found not
in the solution proposed and methods applied, d&thier in the geopolitical context, as well as
other demographic, cultural, economic, and politttacumstances, the first, i.e. geopolitical,
feature being perhaps the most important. Withepeating what has been already said we
would like to underline that any genuine prograssthe Transnistrian case is extremely
unlikely to take place under the present circuntstan without an overall change in the
policies of the Russian Federation and generalonadi environment. In particular, more
diplomatic pressure should be put on Russia toupes it to withdraw its troops from
Transnistria and to increase its mediation effontsiew of the peaceful settlement of this
dispute within the framework of international lamdaRussia’s international obligations.

THE NORTHERN IRELAND AGREEMENT — NATIONAL LOYALTIES IN
CONFLICT, Mr James Hamilton *
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The problem of conflict between different constitu@ationalities within a single political
unit is common in central and eastern Europe.s less common in Western Europe where
national boundaries in the twentieth century hawans a remarkable stability. In a century
which has seen the emergence of many new Europat@s &1 central and Eastern Europe the
only new state to emerge from any of the majortgali units in Western Europe was Ireland
in 1922. Northern Ireland is the prime exampl&astern Europe today of a society which is
divided in its national loyalties. Although thiorderence is principally concerned with
conflict in Eastern Europe the theme of societresanflict is one which has a resonance for
those involved with the problems of divided so@steverywhere.

At the time of writing it remains unclear whethaetpolitical parties in Northern Ireland can
resolve the outstanding difficulties which have feo prevented them establishing the
institutions agreed to be set up in the Northeelahd Agreemefit which was signed

eighteen months ago, on Good Friday, 1§98While the fundamental problem facing
Northern Ireland, that of a society with a divideational allegiance, is by no means unique,
some of the solutions proposed in the Northerrairél Agreement present novel features
which may be of interest to those involved with gineblems of divided societies elsewhere.

In a short paper it is not possible to discussataitl the whole area of the Northern Ireland
Agreement. | propose to describe briefly the frenmk of the Agreement and the
institutional arrangements to be established umdeéut 1 do not intend to discuss those
arrangements in any detail, nor to discuss theeatrpolitical problems involved in
attempting to get the Agreement off the groundvigh to concentrate instead on one of the
basic ideas underlying the Agreement, that is tg, & approach to the problem of
sovereignty over territory which is occupied by tgmups of people, each proclaiming a
different national identity, and the related quastof the nationality and citizenship of its
inhabitants. It is noteworthy that the problemsichhhave delayed implementation of the
Agreement do not relate to disagreement over timsldmental question but are concerned
rather with problems over the sequencing and tinsihthe decommissioning of paramilitary
weapons and whether this should precede the edtai@nt of an executive, problems which
in turn reflect the lack of trust between somehsf parties. Even if the Agreement were to
fail in the short term its approach to the questiohstate sovereignty and citizenship seems
likely to form a key component of any renewed endeato reach agreement.

NORTHERN IRELAND AS A POLITICAL UNIT

“3 | have used the term “Northern Ireland Agreemetd” refer to the complex of agreements entered into
between Britain and Ireland and between the twoeégawients and the Northern Ireland political parties
Good Friday, 1998. It is also sometimes referredas the “Good Friday Agreement”, or the “Belfast
Agreement”.

4 This paper was delivered on 26 November 1999d#yebefore the council of the Ulster Unionist Parbted
to enter a Northern Ireland executive and work ith&itutions. The agreement between the two Gowents
formally entered into force on 2 December 1999.



Firstly, it is necessary for me to give some bhistorical description of how Northern Ireland
has come to exist as a political unit. This musta short paper such as this, necessarily
mention only the essential elements and cannot detd the many subtleties and
complexities of the situation.

Northern Ireland has existed as a political uniy@ince 1921. It is comprised of six out of

the nine counties of Ireland’s northernmost progindister. Between the completion of the

English conquest of Ireland in the sixteenth cgnand the establishment of a separate Irish
State in 1922, Ireland as a whole formed a singlgigal unit, at first as a separate kingdom

under the English crown, and after the Act of Union1801 as a constituent though

nonetheless legally distinct part of the Uniteddgdom of Great Britain and Ireland.

Ulster was, at the beginning of the modern era,le¢last anglicised part of Ireland and the
least effectively controlled by the English crowhargely for this reason it was extensively
planted in the late sixteenth and early seventeeatiiury by English and Scottish settlers.
These plantations, and the later insurrectionsvearg of the seventeenth century, culminating
in the decisive victory of King William Il over kiCatholic rival, King James Il, at the Battle
of the Boyne in 1690, led to a concentration of kwed of Ireland, and of political and

economic power, in the hands of the descendangngfish and Scottish settlers. These,
however, never constituted more than a fifth touarter of the population of Ireland and it
was only in certain parts of the province of Ulstieat they constituted a majority of the
population. Since virtually all of the pre-plamntet Irish population remained faithful to the

Roman Catholic religion, and since the English &ubttish settlers were Protestant in
religion, religion tended to become identified amark of national identity and allegiance.
This identification continues to be made in Northieland toda$y.

When the demand for a devolved Irish parliament antdsequently, Irish independence led
to the creation of a separate lIrish state in 1982 overwhelming majority of the Protestants
of Ulster opposed this development. They continieespport the union with Britain and to
assert their British identity, and eventually swemted in having Northern Ireland, which
consisted of six of the nine Ulster countfeexcluded from the arrangements arrived at for
the rest of the island. Northern Ireland has reexhia part of the United Kingdom since then
and had its own devolved parliament and governrfremt 1921 to 1972 when direct rule
from London was imposed following extensive civistdrbances which had their genesis in
protest against the disabilities and discriminatimposed on the nationalist minority and the
unionist reaction to that protest.

> This is, of course, a broad generalisation. Thieage always been Roman Catholic loyalists and suegs

of the Union of Ireland, and latterly Northern legld, with Great Britain, and there have always been
Protestants who were separatist, nationalist orulglcan in politics. Indeed, it is remarkable hanany
prominent leaders of nationalist and republicanlared were Protestant in religion or in their baclogind.
Nevertheless, the generalisation is a valid one.

% In 1922 the political and religious balance in t¥s as a whole between Protestant/unionist and
Catholic/nationalist was very even. The three éHstounties which were excluded from the new Namthe
Ireland state were, however, preponderantly Catlinéitionalist, so that in the six which were inaddin
Northern Ireland, the Protestant/unionist ratio wiasthe order of 2 to 1. Even of these six, howavenay be
noted that in two (Fermanagh and Tyrone) the pojutahad a slight Catholic/nationalist majority, wteas
two (Antrim and Down) which were also the most pops, had very strong Protestant/unionist majostie
Hence the nationalist charge that even the boumdadf the state itself were “gerrymandered” to takethe
largest possible area without leaving the overatytestant/unionist majority at risk.



Northern Ireland today consists of a majority umbrcommunity, mainly Protestant in
religion, wishing to remain British, and a minoribationalist community, mainly Roman
Catholic in religion, which regards its nationaléy Irish. Each community is, in a real sense,
both a majority and a minority. The unionist comrmityt roughly 60 per cent of the
population of Northern Ireland, represents less @@ percent of the population of the island
as a whole and has often been seen, not leastsblf, ias a community under siege.
Nationalists, on the other hand, tend to see thimes@&ot merely as a minority in Northern
Ireland but as part of an Irish nationalist majyoon the island as a whole, separated from the
rest of Ireland by the partition of their countriieh they have never accepted.

THE NORTHERN IRELAND AGREEMENT

The Northern Ireland Agreement has a complex siract There are in fact a number of
agreements. The first, the Multi-Party Agreemevds agreed between the British and Irish
Governments and representatives of six differeditigal groupings in Northern Ireland.
Separately, the two Governments concluded a fointatnational Agreement, designed to
establish new constitutional arrangements for Nwrthireland and to provide for the
relationship between the two Governments, whidb snter into force at the same time as the
establishment of the various institutions agreettheMulti-Party Agreement, and committing
the two Governments to support and implement tbeigions of that Agreemefif. There is

a further agreement between the two Governmengstiblin Agreement) relating to North-
South bodies with executive functions.

The Multi-Party Agreement contains a number of @pta. Reflecting the two national
identities in Northern Ireland, political institatis are to be established internally which
guarantee the rights and interests of the two coniies. These consist principally of an
assembly elected by proportional representation aan@xecutive chosen proportionally by
the Assembly. Institutions are also to be esthbtison a North-South basis (all-island cross-
border institutions representing both parts ofalnel) as well as East-West (institutions
representing all the governmental interests inaBrjtIreland and the other islands of the
archipelago). Provisions dealing with human rigleiguality of opportunity, cultural issues,
the decommissioning of paramilitary weapons, ségupolicing, justice, and the release of
prisoners are all vital components of the agreerffent

However, as | intend in this paper to focus on ¢haspects of the Agreement which relate to
the issue of sovereignty over Northern Ireland #rednationality question | do not intend to
deal further with these other matt&rs

THE CONSTITUTIONAL STATUS IN
RELATION TO SOVEREIGNTY PRIOR TO THE
NORTHERN IRELAND AGREEMENT

Prior to the signing of the Northern Ireland Agres the status of Northern Ireland
represented a major source of disagreement, ngt letiveen the nationalist and unionist
traditions in Northern Ireland, but between the sowereign Governments.

47 See footnote 2 above

“8 For a comprehensive analysis of all aspects ofafieement see the Fordham International Law Joivfu
22 No. 4 April 1999.
9| have summarised the other principal elementh®fAgreement in an Appendix to this paper.



In order to understand the changes which will beught about by the Northern Ireland
Agreement it is necessary to consider the statudosthern Ireland both in British and in
Irish law prior to the Agreement.

NORTHERN IRELAND’S STATUS -
THE BRITISH VIEW

The British position was that Northern Ireland r@med part of the United Kingdom after
1922. The root of title for this position were ttveo Acts of Union of the British and Irish
parliaments passed in 1800 which had unified thgdoms of Great Britain and Ireland from
1 January 1801. The Government of Ireland Act 192@ established two devolved Home
Rule parliaments for Northern Ireland and Southeztand. The parliament intended for the
south never functioned. Instead the Irish natishahembers elected to the British House of
Commons withdrew from the Westminster parliamerit949, constituted themselves an Irish
parliament which was known as DAil Eireann, andated the independence of Ireland. A
Treaty was concluded on 6 December 1921 betweenrdpeesentatives of the British
government and the Executive elected by Dail EmeanThis Treaty provided for the
establishment of the Irish Free State, the constitwof which came into force on 6 December
1922. The territory of the Irish Free State wabéahe whole of Ireland, but the parliament
established for Northern Ireland was to be freepb out of this arrangement within one
month and remain within the United Kingdom. Thiglid the following day, 7 December
1922.

In 1948, following on from the formal declaratiop bbeland of the description of the State as
a republic’ the British parliament passed the Ireland Act 1%&&tion 1 of which declared
as follows:-

(1) It is hereby recognised and declared that tré qf Ireland
heretofore known as Eire ceased, as from the aigttieday of April,
nineteen hundred and forty-nine, to be part ofMggesty’s dominions.

(2) It is hereby declared that Northern Ireland aem part of
His Majesty’s dominions and of the United Kingdomdat is hereby
affirmed that in no event will Northern Ireland amy part thereof cease
to be part of His Majesty’'s dominions and of theitgth Kingdom
without the consent of the Parliament of Northeataind.

(3) The part of Ireland referred to in subsectidn 6f this
section is hereafter in this Act referred to, andymn any Act,
enactment or instrument passed or made after gsngpof this Act be
referred to, by the name attributed thereto byldlethereof, that is to
say, as the Republic of Ireland.

The Parliament of Northern Ireland was proroguei9ii2 following the imposition of direct
rule from London. Subsequently, the Northern hdl&Constitution Act 1973 was passed,
Section 1 of which provided:

% |n The Republic of Ireland Act, 1948.



It is hereby declared that Northern Ireland remapzst of Her

Majesty’s dominions and of the United Kingdom, aihds hereby

affirmed that in no event will Northern Ireland amy part of it cease to
be part of Her Majesty’'s dominions and of the Uditingdom

without the consent of the majority of the peopteNorthern Ireland

voting in a poll held for the purposes of this gact..

NORTHERN IRELAND’S STATUS -
THE IRISH VIEW

After 1922, the general political attitude of na@dist Ireland, both among those who had
supported and those who had opposed the Treatgrsettt, was that while Northern Ireland
might exist as a political fact, the partition satient had involved the unjust sundering of an
ancient nation. This settlement was regarded asddoeen imposed on Ireland in the 1922
Treaty settlement by duress and under threat froitaiB of “immediate and terrible war.

A civil war was fought in Ireland in 1922-3 betwesmpporters and opponents of the Treaty
settlement. The side which had opposed the sedtieand lost the civil war came to power
following a general election in 1932 and immedwtedet about dismantling those
arrangements insofar as lay within their powernefv Constitution of Ireland was adopted in
1937 by a plebiscite of the people. While the Gitutgon was republican in form and
provided for an elected head of State, the fornealcdption of “republic” was not used. In
relation to the territory of the State, Articlesu2d 3 of the Constitution provided as follows:-

“Article 2.

The national territory consists of the whole islafidreland, its islands
and the territorial seas.

Avrticle 3.

Pending the re-integration of the national teryitoand without

prejudice to the right of the Parliament and Gowent established by
this Constitution to exercise jurisdiction over thehole of that

territory, the laws enacted by that ParliamentishaVe the like area
and extent of application as the laws of Saorsigan and the like
extra-territorial effect.”

These provisions have been authoritatively intdgardy the Irish Supreme Court to mean
the following:-

“1. The re-integration of the national territory ia
constitutional imperative (cf. Hederman JRussell v
Fanning[1988] IR 505).

2. Article 2 of the Constitution consists of a @&ation of
the extent of the national territory as a claimlegal
right.

*L An expression used by the British Prime Ministgvid Lloyd George, in the course of the Treaty
negotiations.



3. Article 3 of the Constitution prohibits, penditige re-
integration of the national territory, the enacttmei
laws with any greater area or extent of applicaton
extra-territorial effect than the laws of Saordfieann
and this prohibits the enactment of laws applicable
the counties of Northern Ireland.

4. The restriction imposed by Article 3 pending tiee
integration of the national territory in no way dgates
from the claim as a legal right to the entire nadio
territory.”

The provision in Article 3 of the Constitution caited in the words “and without prejudice
to the right of the Parliament and Government distadd by this Constitution to exercise
jurisdiction over the whole of that territory” isna@xpress denial and disclaimer made to the
community of nations of acquiescence to any claiat,tpending the re-integration of the
national territory, the frontier at present exigtivetween the State and Northern Ireland is or
can be accepted as conclusive of the matter otthieag¢ can be any prescriptive title thereby
created and an assertion that there can be nopestoeated by the restriction in Article 3 on
the application of the laws of the State in Nonth&eland. This is of course quite distinct
from the extra-territorial effect of the laws oktlstate in respect of matters occurring outside
the State for which persons are made answeralthe icourts of the Staté®

The provisions of Articles 2 and 3 came to be vigwg Unionist politicians as an irredentist
claim to the territory of Northern Irelarit

THE ANGLO - IRISH AGREEMENT OF 1985

2 McGimpsey —V- Attorney General [1990] 1 I.R. 1a0((119)

%3 |t seems to the present writer that insofar ashsaiwiew is based on legal rather than politicahsilerations,
despite McGimpsey, it is not well-founded. Undedlyt, a “constitutional imperative” sounds ratherone
threatening than a mere aspiration. However, Mc@egy also made it clear that the enactment of laws
applicable in Northern Ireland was prohibited “peind the re-integration of the national territory” The key
question is: how can such a re-integration comeudlawfully?

The question cannot be answered without referencirticle 29 of the Constitution, sections 1 tof3adich
provide as follows:-

“1. Ireland affirms its devotion to the ideal of gme and friendly co-operation amongst nations
founded on international justice and morality.

2. Ireland affirms its adherence to the principfetite pacific settlement of international disputes
by international arbitration or judicial determinian.

3. Ireland accepts the generally recognised pritespf international law as its rule of conduct
in its relations with other States.”

While this question has never been litigated, isuggested that the joint effect of Articles 2,n8 29 would
have been, so long as Britain maintained a claimstwereignty over Northern Ireland, to preclude any
unilateral declaration by the Parliament and Goverent of Ireland that the national territory was tely
reintegrated in the absence either of agreemenintarnational arbitration or judicial determinatiomo that
effect.



In 1985, Britain and Ireland entered into an ind&tional agreement which made further
provision for the governance of Northern Irelanthile the Anglo-Irish Agreement of 1985
did not represent a change in the formal legahwgput forward by the two Governments, it
did represent a substantial change in practicee British Government accepted a substantial
degree of Irish influence over the affairs of Nerth Ireland, including the right of the Irish
Government to put forward views and proposals ortersm relating to Northern Ireland
concerning political, security and legal mattergluding the administration of justice, and
cross-border co-operation. The Agreement estadigin Intergovernmental Conference of
the two governments. The two Governments alsanadiil, in Article 1 of the 1985
Agreement, that any change in the status of Nantlretand would only come about with the
consent of a majority of the people in Northerrdnel, recognised that the then present wish
of a majority in Northern Ireland was for no changats status, and declared that “if in the
future a majority of the people of Northern Irelacidarly wish for and formally consent to
the establishment of a united Ireland, they willraduce and support in the respective
parliaments legislation to give effect to that wish

Article 2(b) of the 1985 Agreement, however, exphgprovided that “There is no derogation
from the sovereignty of either the Irish Governmenthe United Kingdom Government, and
each retains responsibility for the decisions aghthiaistration of government within its own
jurisdiction”.

For its part, the Irish Government never allowedicdes 2 and 3 of the Constitution of
Ireland to prevent it from recognising the sepamtistence of Northern Ireland at a certain
“working” level, even in statutes passed by thehrparliamenf. The Irish High Court has
held that there is no constitutional bar on thehiparliament recognising the legal efficacy of
British or devolved legislation enacted for Northéreland> The Irish Supreme Court has
described article 1 of the Anglo-Irish Agreement1l®35 as “a recognition of thae facto
situation in Northern Ireland “which was, howevasntered into “expressly without
abandoning the claim to the re-integration of tagamal territory”>°

THE NORTHERN IRELAND AGREEMENT - SOVEREIGNTY
AND SELF-DETERMINATION

The Northern Ireland Agreement represents a fundaaheéeparture by both Governments
from the position each has adopted over the yelarplace of an assertion by each side that
Northern Ireland is of right part of its territory substituted the principle of respect for the
legitimacy of both the unionist and nationalistloaks, recognition that it is for the people of
Northern Ireland to choose whether to remain in thnéted Kingdom or to join a united
Ireland, and recognition that whoever governs Narihreland must act impatrtially, respect
the civil, political, social and cultural rights afl citizens and give just and equal treatment to
the identity, ethos and aspirations of both commnnesi

** The term “working’ level of legality” is that ofhe authors of The Irish Constitution (Kelly, Hogand
Whyte) &' edition, 1994, p15, fn 26, citing a number ofHristatutes which make reference to and provision in
relation to Northern Ireland.

> McGlinchey v Ireland (No.2) [1990] 2 I.R. 220, 229 - 31 -

6 McGimpsey (at p121)



The agreement deals with the question of self-detation of Ireland in a subtle way. It

rejects the right of any body outside Ireland tcide the fate of the island - an important
point for nationalists and republicans - but, anid is a vital point for unionists, any act of

self-determination to bring about a united Irelandst take place “on the basis of consent,
freely and concurrently given, North and South”cggting that this right must be achieved
and exercised with and subject to the agreementcangent of a majority of the people of

Northern Ireland”.

The agreement then goes on to acknowledge that

while a substantial section of the people in Narihieeland share the
legitimate wish of a majority of the people of isk&and of Ireland for a
united Ireland, the present wish of a majoritytu# people of Northern
Ireland, freely exercised and legitimate, is to men the Union and,
accordingly, that Northern Ireland’s status as pairtthe United

Kingdom reflects and relies upon that wish; and thaould be wrong

to make any change in the status of Northern Icklsave with the
consent of a majority of its people

It can thus be seen that British sovereignty inthiEnn Ireland is henceforth not to be
grounded in any decision or act of the “sovereigafliament or government at Westminster,
nor in the will of the citizens of the United Kingigh as a whole, but in the will of the

majority of the people in Northern Ireland.

As a corollary of this is the Agreement provideatth in the future a majority in Northern
Ireland join with a majority in the rest of Irelartd seek to exercise their right of self-
determination to bring about a united Ireland

it will be a binding obligation on both Governmemdsintroduce and
support in their respective parliaments legislatormgive effect to that
wish.

While this provision reflects the earlier undertakin the 1985 Anglo-lrish Agreement, the
language is now much stronger. It is now descrédtia binding obligation” whereas in the
1985 Agreement the two Governments merely “dedlaa€ they will introduce and support
legislation’” Secondly, the reference in the 1985 Agreemerihéoe being no derogation
from sovereignty is absent from the chapter ofAlgeeement entitled “Constitutional Issues”
which contains this obligatiolf. It is clear that any failure to give effect tduaure vote by
the people of Northern Ireland in favour of a uditeeland would be inconsistent with the
whole basis of the Agreement, with its referencéhtlegitimacy of the choice of a majority
in Northern Ireland and the recognition of the tighthe people of the island of Ireland, by
agreement between its two parts and without extenmagediment, to exercise their right to
self-determination.

" In McGimpsey the Irish Supreme Court said thaeH#ne two Governments merely ... state what thelicpo
will be should events evolve in a particular wagét p.120)

® There is an express provision in the chapter a& thgreement which deals with the British-Irish
Intergovernmental Conference to the effect thaeféhwill be no derogation from the sovereignty ifier
Government.” The provision appears in paragraplwHich deals with decisions of the Conference. Dhs
provision, however, appears either in the chaptbiclv deals with “Constitutional Issues” or in thénapter
entitled “Strand Two” which deals with the North48b institutions.



Pursuant to the Agreement, the British Governmemeed that they would introduce the
following provisions in their legislation:

1. (2) It is hereby declared that Northern Irelamdts entirety
remains part of the United Kingdom and shall n@tseeto be so
without the consent of a majority of the peopleNirthern
Ireland voting in a poll held for the purposes loistsection in
accordance with Schedule 1.

(2) But if the wish expressed by a majority in sacpoll is
that Northern Ireland should cease to be part ef Wnited
Kingdom and form part of a united Ireland, the S&my of
State shall lay before Parliament such proposaisvi® effect to
that wish as may be agreed between her Majestyi&i@ment
in the United Kingdom and the Government of Ireland

2. The Government of Ireland Act 1920 is repeafed.

For its part, the Irish Government agreed to repl#aticles 2 and 3 of the
Constitution with the following:

Article 2

It is the entitlement and birthright of every paerdoorn in the

island of Ireland, which includes its islands aedss to be part
of the Irish nation. That is also the entitlemehtall persons
otherwise qualified in accordance with law to bézens of

Ireland. Furthermore, the Irish nation cherishess gpecial

affinity with people of Irish ancestry living abmbavho share its
cultural identity and heritage.

Avrticle 3

1. It is the firm will of the Irish nation, in hawny and friendship,
to unite all the people who share the territorythed island of
Ireland, in all the diversity of their identitiesa traditions,
recognising that a united Ireland shall be browddut only by
peaceful means with the consent of a majority ef people,
democratically expressed, in both jurisdictionstle island.
Until then, the laws enacted by the Parliamentbdisteed by
this Constitution shall have the like area and mxtef
application as the laws enacted by the Parliameait ¢xisted

*¥ These provisions are now contained in sectionsdl2aof the Northern Ireland Act 1998.



immediately before the coming into operation of sthi
Constitution®

It will be seen, therefore, that in place of amidp territory, the new provision in the Irish
Constitution focuses on people, by recognising lilvthright of every person born in the
island of Ireland to be part of the Irish natiofihe new text goes on to assert the “firm will”
of the Irish nation to unite all the people of teeritory of the island, while recognising that
unity can be brought about, firstly, only by peataheans, and, secondly, only with the
consent of the majority in both parts of the island

THE NORTHERN IRELAND AGREEMENT AND CITIZENSHIP

The Agreement follows through on the recognitiotha&f equal legitimacy of the two national
identities of the people of Northern Ireland witln@vel provision regarding citizenship. The
Agreement recognises

the birthright of all the people of Northern Irethito identify
themselves and be accepted as Irish or Britistbotn, as they
may so choose, and accordingly confirm that thgitrto hold
both British and Irish citizenship is accepted bwthb
Governments and would not be affected by any futheage in
the status of Northern Ireland.

It may be noted that both British and Irish law @amcept the concept of dual citizenship. In
common law systems, of course, such acceptaneeilgdted by the greater emphasis placed
on domicile or residence than on nationality inedetining questions of jurisdiction and of
legal status. It had long been the case that nhasty nationalists in Northern Ireland were
accustomed to hold Irish passports. While thiktrdjd not in fact derive directly from the
old Articles 2 and 3 of the Irish ConstitutiBhit was a right cherished by many nationalists
from Northern Ireland as a tangible expressiorhefrtirish national identity. Articles 2 and
3 were seen as a recognition of that identity. wéts essential, therefore, both for the
Government of Ireland and the nationalists and bbpans represented at the talks
concerning the Northern Ireland Agreement that eimgnge in the provisions of Articles 2
and 3 would not weaken the right of nationalistas$sert their Irishness and to be identified
as citizens of Ireland.

% These provisions were approved by the peopleetérid in a subsequent referendum by a majorityvef o
94%. The amended versions of Articles 2 and 3 datoeeffect on 2 December 1999 at the same timhes
international agreement between Britain and Irelardered into force.

®1 The law regarding the right to Irish citizenshipgersons born in Ireland was, prior to the Northdreland
Agreement, a complex one beyond the scope of éipisrgo expound comprehensively. Briefly, any qers
descended from a person born anywhere in Irelarfdrbes December 1922 can claim Irish citizenshiguss
sanguinis. (It will be recalled that as a mattédaw the Irish Free State established in 1922 fyieonsisted of
the whole island before Northern Ireland availedasf opt-out provision.) This right is subject totwo-
generation limitation which does not, however, gpigl persons born anywhere in the island of Irelasda
whole. In addition, persons born in Northern Inethon or after 6 December 1922 and not otherwisghlr
citizens (i.e. by virtue of the provisions referredabove) were entitled to Irish citizenship ieyhmade a
declaration to that effect.



Under the Northern Ireland Agreement the right lbtttee people of Northern Ireland to be
Irish citizens is recognised, and this right ideeted in the terms of the new Article 2 of the
Irish Constitution. From a legal point of view ghprovision is interesting since the United
Kingdom has recognised that birth in a part otetsitory (Northern Ireland) can give rise to
a right to citizenship of another state, IrelarM/hile it is relatively common for a state to
recognise foreign citizenship pys sanguinisof persons born in its territory by virtue jos
sanguinisthe recognition of such a right s soli demonstrates yet again the unique
approach to questions of sovereignty, citizenshigl aational identity adopted in the
Northern Ireland Agreement. Of course, the reaafgrovisions of the Agreement mean
that in any future United Ireland the Governmentrefand will likewise be bound to secure
and recognise the right to British nationality lebé$e of the Northern Ireland people who wish
to assert it.

THE REFERENDUMS TO APPROVE THENORTHERN IRELAND
AGREEMENT

A key aspect of the Northern Ireland Agreementmfrthe nationalist and republican
perspective, was its method of popular approvaiay referendums held on the same day in
the two parts of Ireland. The result was thatie $outh over 94% of those voting approved
the Agreement and in the North over 70% suppotteterms.

Irish republicans, because of their fundamentakdiyn to the partition of Ireland, had
always queried the legitimacy of any democraticiglen arrived at in either of the two
jurisdictions alone. In their eyes, the last ocma®n which the people of Ireland as a whole
had voted together was in the United Kingdom gdredeation of 1918, which in Ireland as a
whole had led to majority support for the separ&ian Féin party and the withdrawal of the
Sinn Féin members, who constituted the overwhelmiagprity of the elected Irish members,
from Westminster in order to establish an Irishliparent and executive in Dublin. In
republican eyes no act of a partitioned Irish pankent, or of the electorate of only a part of
the Irish nation, could undo or derogate from #wtof self-determination.

From the Irish nationalist or republican perspextihe fact that the new arrangements agreed
in the Northern Ireland Agreement have been votedral approved by the whole electorate
of the whole island on the same day, albeit in spaeferendums, has been regarded as a
valid act of self-determination giving the Agreerndéime approval of the Irish people as a
whole.

CONCLUSION

The Northern Ireland agreement proposes new sokitio the problem of different national

identities in a divided society. The effect of tbleanges effected by the Northern Ireland
agreement is that Northern Ireland’s position witthe United Kingdom is recognised and
guaranteed for as long as it is based on the wishes majority of its inhabitants, and

provided that the rights of the minority populatiare recognised. In the event of a majority
in the future opting for a united Ireland, a medkamis established to bring that about, and in
relation to giving effect to such an option thetBh Government has entered into a binding
commitment in international law. In return forshi recognition of the present status of
Northern Ireland, British sovereignty over the itery is qualified so that it rests, not on any
act of the British parliament or the populatiortied United Kingdom as a whole but solely on
the will of the inhabitants of Northern Ireland. mMechanism for secession from the United



Kingdom has been established, should that evernbecthe will of the inhabitants of
Northern Ireland.

It is important to note that the guarantees foramtyg rights are reciprocal. The rights now
guaranteed to those of Irish identity in a Northiatand for as long as it remains within the
British state will, if in the future Northern Ireld opts to join a United Ireland, have to be
afforded to those whose identity is British. le tlwords of the Agreement

whatever choice is freely exercised by a majorityhe people
of Northern Ireland, the power of the sovereign egoment
with jurisdiction there shall be exercised with atgus
impartiality on behalf of all the people in the drsity of their
identities and traditions and shall be founded lan fgrinciples
of full respect for, and equality of, civil, poltl, social and
cultural rights, of freedom from discrimination faH citizens,
and of parity of esteem and of just and equal tneat for the
identity, ethos, and aspirations of both commusitie

The traditional link between territory and citizais is broken insofar as the people of the
territory of Northern Ireland are free to opt foither or both of the two nationalities

concerned. While the Agreement stops short ofispaovereignty, there is agreement on
how sovereignty might be transferred at a futuree.daAdditionally, the arrangements to
respect the national identity and rights of thesprg national minority, and the provision that
they are to continuenutatis mutandisin the event that the present majority becomes th
minority at a future date, are designed to enshia¢ both nationalities are permitted equal
exercise of their national identities and rights, matter which state is sovereign in the
territory of Northern Ireland at the time, and hemna diminish the importance of the question
of which state is sovereign.

APPENDIX

Summary of the principal elements of the Northeetahd Agreement
other than issues relating to sovereignty and nality.

1) The establishment of internal democratic institutions

These consist of (a) an elected Assembly with ektboprovisions to ensure
that key decisions require the consent of both camties, and with power to

legislate in devolved areas and (b) an Executiven@itee consisting of a
First Minister, a Deputy First Minister and up tentother Ministers with

executive responsibilities, chosen proportionatedyn the parties represented
in The Assembly using the d’Hondt system and (cpddenental Committees
for each of the executive functions with power ridiate legislation, consider
and advise on budgets, approve secondary legislaim make enquiries and
reports.

2) The establishment of a North/South Ministerial Coumwil and executive
“implementation” bodies
This is designed to bring together those with Mamgl responsibility in
Northern Ireland with their counterparts in thestriGovernment, to develop
consultation, co-operation and action on an adlndl and cross-border basis
and to operate on the basis of consensus. It Vsasagreed to establish a




number of “implementation bodies” with executivengss to implement on an
all-island and cross border basis policies agreeitieé Council. The Council
will be serviced by a standing joint Secretaridte “implementation bodies”
are the subject of a further international agrednt@tween the British and
Irish Government§& which agreed to establish executive bodies in the
following areas: waterways, food safety, trade dndiness, special EU
programmes, language, fisheries and lighthofses.

3) The establishment of two British — Irish institutions

These are (a) a British — Irish Council consistifigepresentatives of the two
Governments and of the devolved institutions intNem Ireland, Scotland,

Wales and representatives of the Isle of Man amd Ghannel islands, to
promote the harmonious and mutually beneficial tgraent of the totality of

relationships among their peoples and (b) a Briighish Intergovernmental

Conference to promote bilateral co-operation atlalels. The agreement
provides that “in recognition of the Irish Governmie special interest in

Northern Ireland and of the extent to which issakemutual concern arise in
relation to Northern Ireland, there will be regutend frequent meetings of the
conference concerned with non-devolved Northertama matters, on which

the Irish Government may put forward views and psghs”. These meetings
will also deal with all-island and cross-border ameration on non-devolved
issues, with co-operation in security matters, #val area of rights, justice,
prisons and policing in Northern Ireland.

4) Rights, Safequards and Equality of Opportunity

The two Governments’ commitment to fundamental humghts norms is
affrmed. The British Government undertook to cdetg incorporation of the
European Convention on Human Rights and to comnfehe Northern Ireland
courts a power to overrule Assembly legislation foconsistency with the
Convention. New statutory rights to equality ofpopgunity were to be
introduced. A Northern Ireland Human Rights Consiais was to be, and has
been, established. This is an independent institwrith power to review the
adequacy and effectiveness of laws and practiceke mecommendations to
Government, consider draft legislation and to bgogrt proceedings or assist
individuals to do so. The Commission can also selwn the scope for
defining rights supplementary to the European Cotiwe to reflect the
particular circumstances of Northern Ireland.

The British Government also undertook to estabdisimew statutory Equality
Commission.

The Irish Government undertook to further examirie tquestion of
incorporation of the European Convention on HumahR in its jurisdiction,
to establish a Human Rights Commission “with a naé@dand remit
equivalent” to that of the Northern Ireland Comnuss to ratify the Council

%2 The Dublin Agreement of 8 March 1999.

% These bodies, together with the institutions distabd under the Northern Ireland Agreement, alineainto
existence on 2 December 1999.



5)

6)

7)

8)

9)

of Europe Framework Convention on National Minesti and to enhance its
equality legislation.

Economic, Social and Cultural issues
These include provisions relating to rights relgtito the use of minority
languages including the Irish language.

Decommissioning of paramilitary weapons

The participants reaffirmed “their commitment te ttotal disarmament of all
paramilitary organisations” and confirmed “theitantion to continue to work
constructively and in good faith” with the Independ International

Commission on Decommissioning and “to use any arfte they may have, to
achieve the decommissioning of all paramilitary srmvithin two years

following endorsement in referendums North and Baitthe Agreement and
in the context of the implementation of the overa#ittlement”. The

Commission is charged with monitoring, reviewingl arerifying progress on

decommissioning.

Security
The Agreement envisages an early return to norrealirgy arrangements.

The Irish Government promised a review of its aetrorist legislation and
this is taking place under the chairmanship ofrany Supreme Court judge,
Mr Justice Hederman.

Policing and Justice

The participants believed that the agreement peavitlhe opportunity for a
new beginning” “with a police service capable ofratting and sustaining
support from the Community as a whole”. It waseagr to establish an
independent Commission to make recommendations fdture policing
arrangements; the Commission, chaired by formersBrcabinet minister and
Hong Kong Governor, and now a member of the Conionissf the European
Communities, Chris Patten, has presented its repdhe report received a
mixed reaction, broadly supportive in the natiostatommunity but many
unionists object to the proposed removal of symbwy see as important, but
which nationalists regarded as divisive, includihg use of the title “Royal”
or the use of the crown as a symbol.

It was also agreed to establish a review of crilnjungtice. This review, under
the chairmanship of a British county court judgas lyet to report. Its remit
includes arrangements for appointments to the igdicthe organisation and
supervision of the prosecution process, the indégace of the judiciary and
prosecutors, law reform, and the possible devatutad criminal justice
functions to the Assembly.

Prisoners

An accelerated programme for the release of prisocenvicted of offences
related to the Northern Ireland troubles was agraele confined to prisoners
affiliated to organisations maintaining a complatel unequivocal cease-fire.
In general all such prisoners were to be releasgdnatwo years.



The Agreement was approved by referendums heldoth parts of Ireland, in Northern

Ireland by a 71% majority and in the South by 0®4%6 of those voting. The referendum in
the South authorised the Government to consenetbaoind by the Belfast Agreement and
permitted certain changes in The Constitution efaind in relation to the definition of the

national territory to be given effect on the comintp force of that Agreement.

BOSNIA AND HERZEGOVINA — MULTI-ETHNIC OR MULTINATIO  NAL?, Mr
Joseph Marko
Professor, University of Graz,
Judge at the Constitutional Court of Bosnia and Hezegovina

1. Policy on minorities since independence

Whereas the other (former) Yugoslavian republicsildoand can be regarded without
exception as nation states with a leading natieteahent, different social, demographic and
structural factors conditioning the protection ahorities prevailed and prevail in Bosnia and
Herzegovina. The second, communist Yugoslavia, wistsicture was determined from 1945
to 1991/92 by a federal constitution, could be tmina multinational state — albeit with
communist overtones. Similarly, Bosnia-Herzegowvas rightly described as a “Yugoslavia
in miniature” on account of its demographic struetun addition to the three largest national
groups — the Muslims, Serbs and Croats — membeasthef nationalities and leading national
elements lived in the country and were entitleddaality under the Constitution. Be this at it
may, the independence of the Republic of Bosnia ldarzegovina and its recognition in
accordance with international law at the beginn@figlanuary 1992 after the break-up of
Yugoslavia resulted i a worst-case scenario of ethnic conflicts. The-fir-all was ended
only by the Dayton/Paris peace agreement. Foursyefaimplementation have revealed the
fundamental dilemma inherent in this peace setttemine issue of how far, after the
atrocities of ethnic cleansing during the war, émsuing ethnic and national structures and
segregative institutional mechanigtare accepted as a sign of political realism, owiat
extent an attempt is made to restore the multitetbtructures of 1991 evidenced by the
national census of the same year, for the sakgusti¢e” and under varying amounts of
pressure from the international community.

2. Demographic situation

A purely quantitative comparison shows that, in 1,.99uslims, Serbs and Croats, the three
leading national elements, together made up 92 fiftegoopulation. It is possibly surprising
that on the eve of the dismemberment of Yugosla®&% declared that they were
“Yugoslavs” and so formed the fourth largest ethgroup, while a further 0.3% availed
themselves of their right under Article 170 of t@enstitution of the Socialist Federal

® This is to be understood in a purely temporalsgeand does not imply any cause and effect relstipn Cf
in this connection, Marie-Janine Calic Der Krieg Bosnien-Hercegovina. Ursachen —Konfliktstrukturen
internationale Lésungsversuche, Frankfurt/Main. 399

% What is probably the most comprehensive analysigi® whole nexus of problems was supplied by Edin
Sarcevic, Kritika etnickih ustava i postrepublickagtavotvorsiva u Bosni i Herzegovini (Constitatiand
Policy. Criticism of the ethnic constitutions arte tpost-republican constituent in Bosnia and Heoxétp),
Sarajevo, 1997.



Republic of Yugoslavia not to state their natiotyalThe members of all other ethnic groups
accounted for only 0.74%.

A comparison of these percentages therefore cosfihat in 1991 Bosnia-Herzegovina was a
multi-ethnic state chiefly comprising three “constint” peoples and a number of small or
very small minorities. Furthermore, in view of tlaege number of mixed marriages in Bosnia
in particular, it is obvious that not only the cbngionally guaranteed possibility of not
specifying nationality, but also a declared belief*Yugoslavianism” served as statistical
categories which offered a means of avoiding amuivecal profession of nationality, and so
of preserving a multiple, multicultural identity.

Table 1:Nationality according to the censuses of 198119l

Nationality 1981 1991

% %
Muslim 1,630.033 39,5 1,902.956 43.5
Serbian 1,320.738 37,2 1,366.104 31,2
Croatian 758.140 18,4 760.852 17,4
"Yugoslavian" 326.316 7,9 242.682 5,5
Other 946 24.218 0,5
Unknown 26.576 35.670 0,8
Not stated 17.950 0,4 14.585 0,3
Montenegrin 14.114 0,4 10.048 0,2
Rom 7.251 0,2 8.864 0,2
Ukrainian 4.502 0,1 3.929 0,1
Albanian 4.396 0,1 4.922 0,1
Nationality 1981 1991

% %
Regional 3.649 0,1 224 0,0
Slovenian 2.755 0,1 2.100 0,04
Macedonian 1.892 0,04 1.595 ,030
Hungarian 945 0,02 893 0,02
Czech 690 0,01 590 0,01
Italian 616 732 0,01




Polish 609 525 0.01
German 460 0,01 470 10,0
Slovak 350 0,00 297 0,0
Jewish 343 426 0,01
Romanian 302 162 0,00
Russian 295 297

Turkish 277 257

Ruthenian 111 133

TOTAL 4,124.256 4,377.033

If we scrutinise the geographical distribution adoples and nationalities, we find an all-
important difference to that in the multi-ethniatets of western Europe. Unlike linguistic
groups in Switzerland, Belgium or Spain, who arelex# in separate areas, the members of
the three peoples were essentially scattered agtuss the territory of Bosnia-Herzegovina,
although they were concentrated in particular negid-or example, the Croats made up from
90 to as much as 99% of the population in West éfgorina and also formed an absolute
majority in two communes of Posavina. The Serbsmad the absolute majority of the
population above all in the communes of West Bgswiaereas in the communes of East
Bosnia, along the Drina, they were in the majooityy in Bijeljina. Muslim majorities were
to be found mainly in communes in central Bosnid gmnthe north-west in and around Bihac.
This means that none of the three peoples weled@tta separate, territorially unified area.

Today, the territorial distribution of the poputati has altered dramatically as a result of the
fighting between 1992 and 1995 and the concomé#ntic cleansing, as is clearly shown by
a comparison of the statistically hypothetical papan figures from the 1991 census and
UNHCR®® estimates for 1997 for the entities now knownraitte Dayton Agreement as the
Republika Srpska and the Federation of Bosnia asrddgovina:

Table 2:Comparison of the population structures of theuRéga Srpska and the Federation
of Bosnia and Herzegovina

Republika Srpska Federation of BiH

1991 1997 1991 1997
Bosniacs 28,77 2,19 52,09 72,61
Serbs 54,32 96,79 17,62 2,32
Croats 9,39 1,02 22,13 22,27

% Source: International Monitoring Group (IMG) onetbasis of the 1991 census and UNHCR estimates for
1997.



Other 7,53 0,00 8,16 2,38

These figures illustrate the extent of ethnic cééag in the territory of the Republika Srpska:
while in 1991, the Bosniacs constituted almost thnel of the population of the then non-
existent territory of the Republic, in 1997 theyrevelown to approximately 2%; the Croat
population had fallen from about 9% to 1%, and“ttbers” who, after all, had accounted for
7.5%, had completely disappeared. But even thesSeito would have made up an absolute
majority of 54% of the population, were not by amgans concentrated in one part of the
country, so that in 1991 what is now the territofyhe Republika Srpska would have been an
area with a mixed population.

In the territory of the Federation of Bosnia andrzégovina, the displacement of Bosniacs
and Serbs is striking, while the percentage of Greaabout 22%- has remained exactly the
same. In 1991, the Bosniacs would have just formedabsolute majority; in 1997 they
accounted for almost two thirds of the populatiamereas the Serb percentage had fallen
dramatically from 17% to 2%. The exodus of the Sdrom Sarajevo after the signing of the
Dayton Agreement was, of all things, primarily ansequence of a policy sometimes
executed by force on the orders of Karadzic an&b8 leaders.

As far as population distribution is concerned, Republika Srpska and the Federation of
Bosnia and Herzegovina are now ethnically homogehi®ation states” of the respective
“constituent” peoples: the Serbs in the Republid dhe Bosniacs and Croats in the
Federation. This transformation of what used tothee multi-ethnic Republic of Bosnia-

Herzegovina when it was part of the former Yugoslawhere peoples and ethnic groups
were dispersed across the breadth and length ofstidte’s territory, into an ethnically

homogeneous area with (multi)national state instiis was a long and violent process
spanning the period between the disintegration ofoélavia and the conclusion of the
Dayton Agreement in December 1995, a process tlest neflected in the international

community’s plans prior to the signing of the Wamjton Agreements in 1994, which

established the Federation of Bosnia and Herzegoa, before the Dayton Agreement, in
the proposals for territorial reorganisation anel iastructuring of state institutidtis

3. Notion of “minorities” and nationality

In the words of the preamble to the Constitution Bdsnia and Herzegovina, which
constitutes Annex 4 to the Dayton Agreement, “Bassj Croats and Serbs, as constituent
peoples (along with Others), and citizens of Bosared Herzegovina” determine the
Constitution. Article 1.4 of the Constitution, wdhi obviously echoes Article 14 of the
European Convention on Human Rights, uses the ‘@ssociation with a national minority”,
while Annex 7 to the Dayton Agreement speaks dfiriet and/or minority populations” and
“ethnic or minority groups”. In contrast to the ethrepublics of the former Yugoslavia which
adhere to the eastern European model of the natate, where the distinction between
majority and minority nations rests on languagesrB@ and Herzegovina displays at least two
unusual features.

87 Cf in detail Joseph Marko, The ethno-national effef territorial delimitation in Bosnia and Heg@vina in
Autonomies locales, intégrité territoriale et protien des minorités, edited by the Institut suidsedroit
comparé/European Commission for Democracy througi bf the Council of Europe, Zurich 1996, pp. 121-
143.



First, the multi-ethnic demographic structure andltmational legal and constitutional
foundations of the Republic mean that in Bosnia Hedzegovina as a whole there was no
and is no sharp division between a majority, odileg national element, on one side and
minorities on the other. Secondly, the social anastof ethnic differentiation in Bosnia,
especially between Bosniacs, Serbs and Croatshtbe largest national groups who have
shaped the cultural and political history of Bosarad Herzegovina, is not linked solely to
language, but also to religion, as was already maloendantly clear by the Bosnian
Constitution of 1910 after annexation by Austriargary.

This first Bosnian Constitution and the appendedtedn regulations for the State Parliament
of Bosnia and Herzegoviffatook as their example the Moravian settlement @¥5Land
introduced a system of proportional political regmetation of the “three main
denominations”, to quote Section 5 of the electéwet. Accordingly, of the 72 seats in the
State Parliament, 31 went to Serbian Orthodox mesni2d to Muslims and 16 to Catholics.
In addition, one seat in the Second Senate wassde for a Jew, so that the Jewish
population was likewise represented by two deputreshe State Parliament, since the
Sephardic Chief Rabbi of Sarajevo had a seat inSimgate, as did the Reis-el-ulema, the
Muftis of Sarajevo and Mostar, the four SerbianhOdox bishops, the Roman Catholic
Archbishop, the two diosecan bishops and the tvavipcials of the Order of St Francis.
Moreover, according to Article 39 of the Constitutj the nine-member State Council was to
be elected in such a way that “every denominatiorthe State Parliament shall elect the
number of members of the State Council to whicty thee entitled on the basis of their
proportion of the State’s population ..... ”. Thissf “Austrian” Constitution recognised not
only proportional representation, but also the eaysof rotation. The Presidency of the State
Parliament, comprising a President and two Vicesidents, once again consisted of a
representative of each of the three main denonoinsiti Whenever a new member was
appointed, a rota was observed among these threemileations (Article 23 of the
Constitution). So the Dayton system is not an Aogriinvention.

It can therefore be seen that religion and not uagg® was the distinguishing feature of
ethnic identity and therefore the basis of the @trtgn’s recognition of collective rights in
the form of proportional representation and pgsaton in the political decision-making
process. Although the Jews were given a kind ofimim safeguard through one out of a
total of 72 seats, the Serbs, Muslims and Croat® \yeanted a more prominent status by
being called the *“three main denominations”. Thisde Bosnia and Herzegovina a
multinational entity from the outset.

With this first Constitution of 1910, a fundamentdiktinction deriving from their legal
position could therefore already be drawn betwéeset categories of ethnic groups:

- the “three main denominations” who enjoyed not oaljfonomy as “a recognised
religious association”, but also collective rigktitsough proportional representation and
participation in the State Parliament and StatenCibu

% Cf Edmund Bernatzik Die dsterreichischen Verfagsgasetze, 2. A., Vienna, 1991, pp. 1037-1051.

%9 Up until now, even the Serbs in Bosnia and Herzisgohave spoken the iyekavian variant of moderb&e
Croation and the Cyrillic script was used alongsitie Latin alphabet. Provision for this was madeAiticle 4

of the Constitution of the Republic of 1974. Thawdng of linguistic distinctions on a large scalel ahot start

until the establishment of the Republika SrpskathedVashington Agreement of 1994.



- the Jews who were allowed autonomy plus guaranteeuinum representation through
one seat in the State Parliament;

- the other ethnic groups ranging from the Ruthentarthe Roma, whose identity was
based on language, who were given no collectiv@sigrheir members were, however,
protected by liberal fundamental rights. In additicArticle 11 of the Constitution
contained a guarantee of protection which was ftated in terms of an individual
right, but which definitely referred to groups,thmat in wording reminiscent of Article
XIX of the 1867 constitutional laws “ protection oational individuality and language
shall be secured to all members ...".

Despite the fact that Bosnian Muslims were recaghis the Constitution and allowed
political representation, even before the end efAlistro-Hungarian Dual Monarchy and the
formation of the Kingdom of Serbs, Croats and Shagin 1918 (which was accompanied by
a swelling Serbian and Croatian nationalist moveinehe issue of their nationality had
arisen and, with it, the question of whether thegrev“only” a religious community or a
separate national group. The emergence of a “deraimnal nationality” conducive to a
special ethnic national awareness extending beyafidious bonds and loyalties was
promoted before 1918 by the problem of religiousl aducational autonomy and the
administration of the assets of pious Muslims. Ehgaestions precipitated a politicisation
that was reflected in the setting up of networkd e subsequent appearance of cultural and
social organisations, newspapers, Muslim banks aiet, 1906, political organisations.

Nevertheless, in 1918 the constitutional indepeoedeaf Bosnia and Herzegovina was
abolished when the Kingdom of Serbs, Croats and/eBles came into existence as a
centralised state. Furthermore, the Vidovdan Ctrgin of 1921, which drew on
Yugoslavianism as the integrating ideology, assuthatithere was one nation consisting of
three “tribes” — the Serbs, Croats and Slovenesd-ane language. On the basis of this
conception of a national state, Articles 7 to 1@hef St Germain Peace Treaty with the Serb-
Croat-Slovene staf® consequently made it easier for Serbian-Croate3ievnationals who
belonged to an ethnic, religious or linguistic mitoto use their mother tongue in court, laid
down safeguards protecting the use of their motbegue in the educational system and
forbad discrimination against them. Article 10 iarficular provided that the Muslims as a
“religious minority” should enjoy cultural autonomefficially authorised the application of
the sharia and placed mosques, cemeteries and Islaenic religious institutions under
government protection. But, as far as “self-defamt was concerned, the Yugoslavian
Muslim Organisation, the leading political forcethre inter-war years, rejected all “political
nationalisation”.

Without being able to go into the details of thether historical development of this dual
religious and national awareness and the variatiand contradictions in it which
accompanied the emergence of a Muslim nation tugfgedvay and that by external pressure
from the Yugoslavian Communist Party and the “seifinition” of Muslim intellectuals
before the early sixtié§ it must be noted that Bosnia-Herzegovina was rootess regarded

" Treaty of Peace between the Principal Allied ars$okiated Powers and the Serb-Croat-Slovene Sgate,
Germain-en-Laye, 10 September 1919, in Yugosléw@ugh Documents, ed. Snezana TRIFUNOVSKA et al.
Dordrecht, 1994, published by Nijhoff, especiallyl 6.

"L Cf Wolfgang HWJPKEN Die jugoslawische Kommunisten und die boseisdfluslime in Die Muslime in der
Sowjetunion und in Jugoslawien, ed. Andreas KAREEEt al. Cologne, 1989, pp. 181-210.



as the hinterland of the republics of Serbia anoh@&? - even though under the first Federal
Constitution of 1946 it had been established asparsite republié within the framework of
the federal state of the second, communist Yuga@slaand the Muslims were therefore more
or less obliged to declare themselves as Serbsaat<in national censuses. Although the
first time that someone could declare themselvéd®gta Muslim in the ethnic sense was in the
census of 1961 and the Muslims were first descrimea peopfé with equal rights in the
Bosnian Constitution of 1963, it was not until fia of the then Minister of the Interior and
head of the secret service, A. Rankovic, and theuiag political reorganisation which
culminated temporarily in the 1974 Constitution thie confederation, that the political
context was created in which the “battle for thpizd M”"° , that is to say acceptance as a
nation, awakened a response throughout Yugoslavia.Bosnian Muslim interest in being
elevated to the status of a nation clearly coirgtidéth the intentions of the federal party
leaders close to Tito to use Bosnia and the Musksis kind of stabilising buffer in the
intensifying ethnic and national debate taking plagthin the wider context of discussions
about federalisation. The first time that acknowlesent of a Muslim nation was of any
benefit in Yugoslavia as a whole was in the 197fsas, when Muslims could declare
themselves to be “Muslims in the sense of a natidime result was not just a jump in the
number of Muslims to 1.7 million citizens, but aadratic change in the composition of the
institutions of the Communist Party and state osgam which Muslims had hitherto been
completely under-represented.

The 1974 Constitution of the Republic of Boshiagain specified that Croats, Serbs and
Muslims were “the” peoples of Bosnia and Herzegawvho, together with the members of
other (Yugoslavian) peoples and nationalities, wegeally entitled to substantialise their
national interests. Similarly, the 1974 Federal €ibution made provision for collective
equality without, however, naming individual peagtetions. Nothing changed in that
respect until the disintegration of Yugoslavia. ke Constitution which still applied to the
independent state of the “Republic of Bosnia andzeigovina” until, after numerous
amendments, it was ultimately republished in 7898gain in Article 1 described Muslims,
Serbs and Croats as the peoples of Bosnia and gtetin@, even though in view of the war in
Bosnia and Herzegovina, various agreenférdad peace plafiswere already referring to
them as “constituent peoples”. Unlike the versiablghed in 1974, the version republished

"2 Hgpken, op. citp. 199.

3 At the second AVNOJ (Antifasisticko Vjece Narod@sipbodejenja Jugoslavije — Antifascist Council of
National Liberation of Yugoslavia) conference imd39the leaders of the Yugoslavian Communist Raftysed

to give the Muslims the status of a leading natiorlament but, at the same time, contrary to othlans,
promised to grant Bosnia-Herzegovina the status &public with the same rights as Serbia, Croafgvenia,
Macedonia and Montenegro. Its population would cosgpsections of the Serbian and Croatian nation an
Bosnian Muslims

™ In Serbo-Croatian the term “narod” is used for batation and people.

"% Spelled with a small m, this would be understaohéan Muslims as a religious community.
" Not only in the preamble, but also in Articles13t

" Cf Sluzbeni list Republike Bosne i Herzegovin&/b®93, stav 119.

"8 Cf Sporazum o prijatelstvu i suradniji izmedju Reljie Bosne Hercegovine i Republike Hrvatske. Zagre
Srpnja 1992, Article 1.

9 Cf Draft Agreement Relating to Bosnia and Herzégmyance/Owen Plan), ICFY/6, 4 January 1993, deti
11(4). “The constitution shall recognise three ‘cgiituent peoples’, as well as a group of ‘others’.



in 1993 spoke only of members of other peoples, rmtlonger made any mention of
“nationalities”.

The 1994 Washington Agreements not only ended trebetween Croats and Muslims, but,
by establishing the Federation of Bosnia and Hawzieg alongside the Republika Srpska
which had existed de facto since 1992, it providecbnstitutional superstructure. The term
“constituent peoples” was used for the first tinmea document with legal force in the
Constitution of this Federati8h inasmuch as in Article 1, Bosniacs and Croatsgbwith
Others are described as the constituent peoplésedRepublic of Bosnia and Herzegovina.
Furthermore, Article 6 states that a “Bosniac laaggi shall be an official language of the
Federation as well as CroatfanThis terminology was then adopted in the Daytgme&ment
of 1995. Thus the Bosnian, Croatian, English anbi8e texts of the General Framework
Agreement are equally authentic and accordingegotieamble to the Constitution contained
in Annex 4, Bosniacs, Croats and Serbs are thditos® peoples.

The wheel has therefore come a full circle: botigien and language are criteria for the
recognition of ethnic distinctness. The evolutidrm®pecial ethnic and national awareness on
the part of the Muslims, which goes further thaairthhegarding themsevles as “merely” a
religious community, has led after many twists &urds and in the face of political resistance
to acceptance of the Muslims as an ethnically pezde nation. This development is
contributing to the creation of a separate languege that the linguistic distinctions
separating Bosnian from Serbian and Croatian whedame apparent as early as 1990 with
the disintegration of communist Yugoslavia, havevemded for the time being with the legal
recognition in Bosnia of a separate Bosnian languag

The relationship between the terms Bosnian, Bosmi@cMuslini? is, however, by no means
clear and unambiguous, although it appears thét tvé Washingon and Dayton Agreements
the word “Muslim” has simply been replaced by “Basri. Two Muslim parties already took
part in the first free elections in 1990. A “Mushmska bosnjacke organizacija” (MBO
Muslim Bosniac Organisation) founded by Adil Zulipasic and subsequently renamed
Liberal Bosnian Organisati8hput up candidates as well as the Stranka demskéatkcije
(SDA - Party of Democratic Action) led by the sulpsent President Alija I1zetbegovic. The
MBO described itself in its manifesto as a politicaganisation of the Muslims and other
“Bosniacs” and interpreted the term “Muslim” as argly religious epithet. The SDA in
contrast stressed the national connotation ofdhgesterm.

This debate about “muslimantsvo” or “bosnjastvoeréfore once again turned on the
question of the relationship betweeen religious maiional identity on the one hand, and on
the issue of the exclusive nature of national ifieation on the other. The term “Bosniac”
was coined under Turkish rule to distiguish betwéeadigenous Muslims” and Turkish

Muslims (in Bosnia). Under Austrian rule, an atténmyas made to apply this term to the
resident Serbs and Croats as well and thus gieetiansnational meaning. But even this

8 Cf the (authentic) English text in Internationaddal Materials, Vol. XXXIII, No. 3, 1994, p. 740set).

8t is said that in the 1991 census, 90% of Muslatated that their language was Bosniac, afteai become
possible to specify oneself what language one sgaikéydin Babuna Zur Entwicklung der nationaldentitat
der bosnischen Muslime in Osteuropa 1996, p. 336.

82 Cf. Wolfgang Libal, Bosnier — Bosniaken — Muslifersuch einer Entwirrung in Europaische Rundschau
1998, pp. 79 - 85.

8 Cf with regard to relevant references to sourcabiha op. citPp. 334 et seq.



transnational meaning is not entirely unambigu@us.the one hand, it might refer simply to
civil identity along the lines of the French modaélcitizenship or that of “Jugosloventstvo”
and enable a Bosnian or Bosniac to consider thénaseberbian, Croatian or Muslim
irrespective of any religious or national affilati. This would be tantamount to claiming a
supranational identity which, however, as an irdégg ideology would not be supranational
at all, but would function according to the sammgple of exclusivity as any other national
ideology, as the failed experiment with Jugoslostmt has shown. On the other hand, the
term “Bosniac” might well be a means of arrivingaimulticultural identity which is not
exclusive, but which rests on multiple identities; identity which does not force everyone
gua Croat, Serb or Muslim to be categorical abbatrtnational identity but which, in the
multi-ethnic context of Bosnia, offers them an oppoity to identify with something quite
special. Many conversations with the descendantsix#d marriages have convinced me that
this is not theoretical speculation, but of evegydqaactical importance, since the only
alternative is to profess oneself to be a SerbatCoo Muslim or simply to be excluded from
all of these communitie¥.

Yet at present, four years after the signaturehef Dayton Agreement, this identification
variant seems to be the least likely to develop spréad, but conceivably it could well find
favour among the Croats of central Bosnia and Roaafthe area on the right bank of the
Save in north Bosnia) who have always differed fitbim Croats in Herzegovina. The former
were far more accustomed to live alongside Serls Muslims, while the Croats in
Herzegovina, especially those in the western @ad, aggressively nationalistic, far more
intolerant and fairly openly pursue a policy ofimig up with Croatia. The same is true of the
political elites of the Republika Srpska who quitenkly reject a joint state of Bosnia. Dual
identities and loyalties are inconceivable for eitthe Croats or the Serbs of Herzegovina.
But even among the Muslims of Bosnia, the SDA’'samat variant ultimately prevailed in
1993 in and over a “Svebosnjacki sabor”. In the iamdabth names, Muslims or Bosnjaci, or a
combination of them “Muslimani Bosnjaci” are stibed when indicating the national identity
of the Muslims in order to emphasise the Muslimtisacof the Bosnian populatiénh By
making the terms “Muslim” and “Bosniac” synonymoirs the Washington and Dayton
Agreements, inasmuch as they are called a sepamastituent people together with the Serbs
and Croats, the nationalisation of this term hanh@ovided with a constitutional basis and
is therefore gathering momentum in practice asiadstrd legal notion.

Although the whole constitutional system of Dayforontains a conceptual differentiation of
“constituent” peoples, (just) peoples, ethnic gewymnd ethnic or national minorities, the
actual classification of individual ethnic groupsthese legal categories is not at all clear cut.
Because of the ethnic cleansing in the war betvl®®2 and 1995 and the failure to date to
implement the Dayton Agreement with respect to ‘onity returns®’, the Republika Srpska

8 This phenomenon of creating an identity becaudeeify excluded from all communities in the vigirist by
no means a Bosnian speciality. For a descriptiothef phenomenon of “identity through not belonginging
the example of the historical area of Trieste, Wigalturally speaking, was neither wholly Slavia ntompletely
Italian, but somehere in-between, as brought thtlig the novels of Fulvio Tomizza and Franco \agli see
only Claudio Magris/Angelo Ara, Trieste, Munich B99. 255

8 Cf with relevant references to sources Babunaibpc337.

8 This comprises Annex 4 as the Constitution ofvihele State, the Constitutions of the two entithes
Republika Srpska and the Federation of Bosnia aerdzéfovina and the Constitutions of the cantonthef
Federation.

8 This term is used by the international commurityefer not only to the Roma, Romanians or Ruthenkzut
in particular to the three constituent peoples, efynSerbs, Croats and Bosniacs, who wish to retarthe



and the Federation of Bosnia and Herzegovina haved into the nation states of the Serbs,
Muslim-Bosniacs and Croats respectively. This mige question not only whether Roma,
Romanians or Ruthenians should be regarded as itiesoris-a-vis the constituent peoples,
but also whether the members of the constituenplpsahemselves ought to be treated as
minorities in the entitie® This topic will be dealt with in detail in the rtechapter.

First, however, it is necessary to look brieflytta¢ system of nationality. The constitutional
bases are to be found in Article 1.7 of Annex 4he Dayton Agreement. Under this article,
there exists a citizenship of Bosnia and Herzegoand a citizenship of each entity and all
citizens of the entities are declared to be the@tigens of the state as a whole. All persons
who were citizens of the Republic of Bosnia andzdgovina immediately prior to the entry
into force of the Dayton Agreement are by virtuetloé Constitution likewise citizens of
Bosnia and Herzegovina. In addition to this, citgef Bosnia may hold the citizenship of
another state, provided there is a bilateral ages¢moverning this matter. Persons with dual
citizenship may, however, vote in Bosnia only isitheir country of residence. Furthermore,
Annex 1 to the Dayton Constitution lists other mtgional agreements which also contain
provisions on citizenship

As the parties in the parliament of Bosnia and Egoxina were unable to agree on a law of
citizenship, the High Representative Carlos Wesignassued an Act on the subject which
came into force provisionally after its publication 1 January 1998 The regulations cover
three areas: acquisition, termination and proo€ibzenship; the conditions governing dual
citizenship and, lastly, detailed provisions fansferring citizenship of the Republic to that
of the whole state of Bosnia and Herzegovina. Tl #&lhered to the conceptual norms
customary in central Europe: jus sanguinis takewipr and jus soli plays a corrective role.
Nevertheless, the provisions of Article 38 (3) dddl tend to sanction ethnic cleansing by
means of citizenship law. Thus, all citizens of Secialist Federal Republic of Yugoslavia
who were settled in one of the entities betweenp@lA992 and the entry into force of the
Act and who have been continuously resident thereivio years since the Act came into
force, may acquire citizenship on request. Thisliapmbove all to the Krajina Serbs who
settled in the Republika Srpska after their flightd expulsion from Croatia in the summer of
1995 in the wake of the “Oluja” military operation.

4, Bases of the Constitution

As mentioned above, the constitutional system ofriteo and Herzegovina has a hierarchy
comprising several levels. The top level consistsal the Constitution of the state of Bosnia
and Herzegovina to be found in Annex 4 to the Dayfkgreement, but the European
Convention on Human Rights which, according to @etill. 2 of the Dayton Constitution not
only applies directly, but also has “priority ovat other law”. Next comes the Constitution
and the additional human rights agreements listedrnnex 1 to the Dayton Constitution,

entities in which they do not belong to the mayosiéction of the population. Cf the reports of @iféice of the
High Representative to the Secretary-General ofiNeor to the Peace Implementation Councils (PICs).

® This very question forms the subject of an actase pending before the Constitutional Court ofrisind
Herzegovina.

8 Cf in detail Hellmuth Hecker Die Staatsangehorigkén Bosnien und Herzegovina seit dem
Friedensabkommen von Dayton/Ohio in WGO-MfOR 1pp6105-110.

% See Sluzbeni glasnik Bosne i Hercegovine, br..4(%7in detail Edin Sarcevic Zum neuen bosnisch-
herzegowinischen Staatsgehdrigkeitsgesetz in WGTRMP98, pp. 331-348.



which apply in Bosnia. The Convention on the Eliation of All Forms of Racial
Discrimination, the two UN Covenants on Civil andliffcal Rights and on Economic, Social
and Cultural Rights, the European Charter for Remgjicor Minority Languages and the
Framework Convention for the Protection of Natiokhhorities are of relevance to the law
on minorities. The level under tftss formed by the Constitutions of the two entitieswit
the Constitution of the Republika Srpska, which wadseady adopted by a “Narodna
skupstina” in 199% and the Constitution of the Federation of Bosmid Herzegovina which
was drawn up under the Washington Agreements oil AP94 with a view to setting up this
federatioi>. This Constitution likewise has an Annex enumemti“Human Rights
Instruments to be incorporated into the Federa@onstitution”. In contrast to the Dayton
Constitution, the 1990 Document on the Copenhagewrtivlg of the Conference on the
Human Dimension of the OSCE and the 1990 CounciEwfope Parliamentary Assembly
Recommendation on the Rights of Minorities, par@sl3, and the UN Declaration on the
Rights of Persons Belonging to National or EthiReligious and Linguistic Minorities are
also listed as being of relevance to the law oronities.

The Constitutions of the cantons of the Federagi@nthe bottom lev&l. This level does not
exist at all in the Republika Srpska because ainitary structure.

While in the earlier communist constitutional systeonly two groups, that is to say nations
(narodi) and nationalities (narodnosti), benefifeom collective equality with regard to
representation and participation in the organshefdtat®’, the legal status of various ethnic
groups and their members is much more sophistigatdte constitutional system introduced
by the Dayton Agreement. In principle, it is possilbo distinguish between three main
questions. Into what different categories do ethgnoups fall and what effects do these
categories have on their legal status? What ardeth@ consequences of embodying the
ethnic and citizenship principle in the ConstitaoThe answers to these two queries have a
bearing on the question of the assertion of indialdand collective rights.

4.1 The principle of equality and the ban on deanation

The statutory provision central to the protectidrtie individual by the law is the ban on
discrimination laid down in Article 11.4 of the D&yn Constitution, which stipulates that there
shall be no discrimination on grounds such as fanguage, religion, ... national origin, ...
association with a national minority”. This clausethe Dayton Constitution is obviously
modelled on Article 14 of the European ConventionHuman Rights and, like it, not only
prohibits the state itself from engaging in anyriaof discrimination, but makes it incumbent
on the state to secure the enjoyment of rightsflsdioms without discrimination.

%1 Because of the “supremacy clause” of Article Ib®f the Dayton Constitution.

92 Cf the original version in Sluzbeni glasnik Srpgk@roda u Bosni i Hercegovini, br. 1/1992, 16 Maft992
and the re-issued version in Sluzbeni glasnik RigmiBrpska, br. 21/1992, 31 decembra 1992.

% These Washington Agreements contained not oni@dnstitution, but also the agreement on a confaiitem

between the Federation of Bosnia and Herzegovirththa Republic of Croatia and agreements granthng
Federation access to the Adria through the tersitof the Republic of Croatia and the Republic od&ia the

right of transit through the Federation. The Cohgibn of the Federation was ultimately publishadSluzbene
novine Federacije BiH, br. 1/1994, on 21 July 1994.

% Under Article V.4 of the Federation Constitutidiey are subordinate to the latter.

% According to Amandman LXI to the 1974 Constitutiéthe Republic, the narodnosti even had propagio
representation in the organs of state. See Slulnizise Socijalisticke Republike Bosne i Hercegevin



This positive duty of protection is enjoined on #gities in Article Il.2.c. “The Entities shall
provide a safe and secure environment for all pexr$o their respective jurisdictions , ... with
respect for the internationally recognised humghts and fundamental freedoms referred to
in Article Il above ...”. Furthermore, since thssaf political significance for the restoration of
a multi-ethnic Bosnia after all the ethnic exputsioduring the war, the right to property,
freedom of movement and residence is expresslyregf¢o in connection with the return of
refugees and displaced persons, and specific mesaaue outlined in respect of the duties of
protection. For example, Article 11.5 of the Dayt@wnstitution lays down that “All refugees
and displaced persons have the right freely tormetiz their homes of origin. They have the
right, in accordance with Annex 7 to the Generank@work Agreement, to have restored to
them property of which they were deprived in thaurse of hostilities since 1991...".
Accordingly, the Parti€§ must, under Article 1.1 of Annex 7 “create in theerritories, the
political, economic and social conditions condudi@ethe voluntary return and harmonious
reintegration of refugees and displaced personthowi any preference for any particular
group.” To this end, according to Article 1.3 of #ex 7, the following confidence building
measures among others had to be taken immediately:

“(a) the repeal of domestic legislation and adntiais/e practices with discriminatory intent
or effect;

(b) the prevention and prompt suppression of aritesror verbal incitement, though media
or otherwise, of ethnic or religious hostility cathed,;

(d) the protection of ethnic and/or minority pogdidas wherever they are found ...;

(e) the prosecution, dismissal or transfer, as@pyate, of persons in military, paramilitary,
and police forces, and other public servants, nesipte for serious violations of the basic
rights of persons belonging to ethnic or minoritgups.”

The reference to Annex 7 in Article 1.5 of the Day Constitution means, however, that
these positive duties of protection are not singtliigations of the Parties under international
law, but that they likwise extend to fundamentghts which have been infringed but which
can be restored.

In addition to this, the constitutions of both &8 include in their catalogues of fundamental
rights bans on discrimination on grounds of religitanguage or national origin (Article
[ILA.2.d of the Constitution of the Federation aAdticle 10 of the Constitution of the
Republika Srpska).

Lastly, Article 34 of the Constitution of the Refikh Srpska guarantees the freedom to
declare or not declare one’s nationality, as predidor in Article 3 (1) of the Council of
Europe’s Framework Convention for the ProtectiorNational Minorities and Article 31 of
the Constitution makes it possible to ban politipatties which stir up national, ethnic or
religious hatred and intolerance.

4.2  Special rights

% When the Dayton Agreement was signed these wer@epublic of Bosnia and Herzegovina, the Fedematio
and the Republika Srpska.



Neither the European Convention on Human Rightstinercatalogue of basic rights in the
Dayton Constitution contain special individual righdesigned to protect or advance the
members of national minorities, although of coutsaust not be forgotten that a number of
general basic rights such as freedom of opini@edom of religion, respect for privacy and
family life or electoral law (can) have the indiresffect of protecting minoriti€s As the
basic rights of the Convention are to be appliegally in Bosnia, the case law of the
European Court of Human Rights is of immediate vahee in this connection, as the
decisions of the Human Rights ChamBend the Constitutional Court show

On the other hand, in accordance with Article 3haf Constitution of the Republika Srpska,
protection of the rights of “ethnic groups and ethenorities” must indeed be regarded as a
fundamental principle of the constitutional systeithe Republic, but one which is not
translated into individual rights in either the angsation of the state or the section on basic
rights, despite the fact that the Republic expliaiests on the principle of the nation state.
Thus Article 1 states that the Republic is the &t the Serbian people and all its citizens”
and Article 7 lays down that Serbian in its ekavard iyekavian variants is the official
language. The only exception, in the form of anvidial right which counterbalances the
establishment of Serbian as the official languaigecontained in Article 112 of the
Constitution of the Republika Srpska which pernaity person to use “his/her language” in
dealings with public authorities and to acquaimntiselves with the facts of the matter in their
own language. Nevertheless, as this is a generabhuight similar to those set forth in
Article 6 of the Convention, but in this instanaggeovhich is not confined to the courts, this is
not a provision which specifically protects min.

The wording of Article II.LA.2. (1) (r) of the Congition of the Federation, which grants
everyone an individual right to minority protectias highly dubious. The only meaningful
construction that can be placed on this provisgopassibly that, on the one hand, everyone
has the right to profess membership of an ethriamor national minority®, and that on the
other, the state has a constitutional duty to jgtat@norities. This interpretation is especially
cogent, given that the Federation of Bosnia andzéfgovina is constituted according to the
principle of a nation state, since Article 1 statieat Bosniacs and Croats are “constituent
peoples” and Article 6 asserts that Bosnian andatzmo are the official languages of the
Federation.

Special rights may be found in the following splsene the constitutional system of the
Federation. They take the form of individual righlte exercise of which depends on the
actual existence of groups and of collective rightdhe shape of group rights.

4.2.1. Rightto an official language and a languafdastruction in schools

Although, as stated above, the Constitutions of tthe entities provide that the official
languages shall be Serbian on the one hand andaB®oand Croation on the other with the

%7 Cf Christian Hillgruber and Mathias Jestaedt, TEeropean Convention on Human rights and the Praiact
of National Minorities, Cologne 1994.

% Cf, for example, Islamic Community in Bosnia anerzégovina against the Republika Srpska, Case No.
CH/96/29, judgment delivered on 11 June 1999.

% U predmet 5/98.

1% The relevant provisions of the Framework Conventip the Council of Europe did not exist when the
Constitution of the Federation was adopted.



Cyrillic or Latin alphabet as the official scripboth Constitutions contain exceptions
permitting the official use of minority languag&sr example, Article 6 (2) of the Federation
Constitution specifies that “other languages” mayused as means of communication and
instruction. Moreover, additional official languagenay be designated as official by a
majority vote of each house of the Federation gamtint, but in the House of Peoples a
majority of the Bosniac and Croat delegates mutt wofavour. The corresponding Article of
the Constitution of the Republika Srpska (Articlee¥en lays down the use of languages of
other linguistic groups as official languages sabjehowever, to the constitutional
requirement of a specific enactment and only inate& in which that group is settled. Lastly,
Article 38 of the Constitution of the Republika 8sp secures to everyone the *“right to
education on equal conditions”.

These constitutional provisions of the entitiesegnise to two sets of issues which must be
analysed separately, although they are interrelat@dactice. They likewise form the subject
matter of proceedings pending before the Congtitali Court to determine the compatibility
of the Constitutions with higher ranking instrunger®n the one hand, the question is to what
extent these provisions conflict with the artictefsthe European Charter for Regional and
Minority Languages (some of which are more far-n@ag), as the Charter takes precedence
over the Constitutions of the entities and themflmrms a yardstick for the Constitutional
Court. The other point is to which of the othergaages or linguistic groups these provisions
or those of the Charter apply or are supposed ptyaphis comes down to the basic problem
that the Dayton Constitution itself contains nguskations regarding the use of languages,
while the entities’ Constitutions declare only tlamguage of the respective “constituent”
peoples to be the official language, in keepindghwiite concept of the nation state. Does this
therefore mean that Serbian in the Federation, Bovghian and Croation in the Republika
Srpska are minority languages and that each ofitie® constituent peoples forms a national
minority in one entity or another, although in theeamble to the Dayton Constitution all
three peoples are termed “constituent peoples'ttolivever, it is assumed on the basis of this
rule in the preamble to the Dayton Constitutiont ttfee three constituent peoples have
(collective) equality and if the conclusion is drairom this that they and hence their
languages must legally be placed on an absolutghalefooting throughout the territory of
Bosnia and Herzegovina, ie also within the entiti@s the applicant in the proceedings
pending before the Constitutional Court maintathen the provisions on official languages
in the entities’ Constitutions would be unconstdogl. Even the provisions of the European
Charter for Regional and Minority Languages whicmlike those of the Framework
Convention, are relatively far-reaching and whiohArticle 8 provide for bilingual state
education and in Articles 9 and 10 for the use wb tlanguages in courts and by
administrative authorities and public services h@ligh they by no means make this
obligatory), would be no substitute for this contpleegal equality.

If, however, it were to be held that the constdnél requirement regarding (collective) equal
treatment did not derive from the term “constitugebples”, it would then be up to the
entities’ Constitutions to differentiate in the usé language(s) in accordance with the
stipulations of the Charter. Article 3 of the latteakes it possible to apply its provisions not
only to regional or minority languages, but to affitial language which is less widely used
on the whole or part of its territory”. Accordinglthe above-mentioned high standard set by
Articles 8 to 10 would have to be applied to theglaages of the constituent peoples who are
in the minority in the entity in question, whileetlhower standard could be reserved for the
languages of the other minorities, ie schooling/jated in the minority languages as required,
the use of the minority’s mother tongue in dealingth authorities and courts and the



employment of interpreters. Nevertheless, becatisikeothe obligations stemming from the
Charter, the clauses of Article 6 (2) and (3) & Federation Constitution would then have to
be interpreted as being constitutional imperatimetead of being only optional provisions.

4.2.2. Political representation and participation

The different constitutional levels display sigo#nt disparities as regards the political
representation and participation of ethnic groups.

In the Dayton Constitution, the notion “constitugmtoples” acquires more than just a
symbolic function, since special opportunities aggen to them for representation and
participation in the decision-making process of tingans of the state. For example, under
Article V, the Presidency consists of three membeng Bosniac, one Croat and one Serb,
each of whom must be directly elected in the rethpeentity as constituency. The same
pattern of representation applies under Aricle I¥.1he composition of the second chamber
of parliament, the House of Peoples. Five Croat$ fare Bosniacs are to be chosen as
Delegates of the Federation by the Bosnian andt@ekegates to the House of Peoples of
the Federation, while the five Serbian DelegatethefRepublika Srpska are to be chosen by
the National Assembly of the Republic. A quorum rohe Delegates is necessary for
decisions in the House of Peoples and at lease tbdegates of each of the constituent
peoples must be present. In contrast to this, ngigion is made for ethnic representation in
the first chamber of parliament, the House of Regméatives, but the Delegates of the three
constituent peoples can impose a joint veto orptrkament’s decisions. Under Article 1V.3,
the majority of the Bosniac, Croat or Serb Delegat@y declare that a proposed decision is
destructive of a vital interest of the constitugebple in question. If a Joint Commission
comprising one Delegate from each of the three lesap then unable to find a compromise,
the matter must be referred to the Constitutioralr€ which must review it for procedural
regularity. Article V.4.b. lays down that, as fas the composition of the government is
concerned, no more than two thirds of all ministeesy be appointed from the territory of the
Federation and that Deputy Ministers may not bdhef same constituent people as their
Ministers. The arrangement in the Law on the CduatiMinisters according to which
instead of the Chair provided for in the Constdnti two Co-Chairs and two Deputy
Ministers were to be appointed in an ingeniousesysof ethnic proportional representation,
has recently been declared unconstitutional byCiestitutional Couff™. Article I1X.3 of the
Dayton Constitution which states that “Officialspajnted to positions in the institutions of
Bosnia and Herzegovina shall be generally repratigat of the peoples of Bosnia and
Herzegovina” should therefore probably be understdo refer to the judicial and
administrative machinery.

Ethnic representation and participation in the camnmstitutions of the state Bosnia and
Herzegovina are therefore confined to the threesttimient peoples. Representation and
participation of other ethnic groups or minoritiasthe House of Peoples or Presidency are
explicitly ruled out. These provisions naturallywgirise to serious misgivings about how far
individual rights, especially the right to partiate in elections and the ban on discrimination
on grounds of ethnic origin or nationality, are rzpiviolated. Nevertheless, as these
provisions, like the basic rights, have constitaéibstatus, they are as such not subject to
review by the Constitutional Court from that anglée Constitutional Court could note how
far these provisions violate specific basic righ&t forth in the European Convention on

191y predmet 1/99 of 14 August 1999.



Human Rights and Article 14 thereof (the Conventiakes precedence over the Dayton
Constitution in the hierarchy of the legal orddmit this undoing of the Dayton Agreement
through a decision by the Constitutional Court be tompatibility of these clauses with
higher ranking instruments, and hence on theirditgli would probably have such serious
political implications, that parties to proceedirigs/e so far refrained from doing so, even in
one case which is pending where this would have bessible.

The two entities’ Constitutions in some respecke tdifferent paths. Notwithstanding Article
1 relating to legal policy, which states that thepRblic is a “State of the Serbian people and
its citizens”, the Constitution of the Republikgp§ka contains no provisions establishing any
kind of ethnic representation or participation le tsupreme organs of the state or in judicial
or administrative machinery. In ordinary Acts angractice, the end result of this “ethnically
indifferent” Constitution based on the citizenspinciple is, however, that only Serbs are to
be found in the supreme organs, courts and pabiae f

For example, Amendment LIII, which supplements &ei89, provides for a Senate as an
advisory body to the supreme organs of the Republig to consist of 55 members appointed
by the President. While this Article is ethnicatigutral, the implementing Act stipulates that
these members must be of Serbian natiort&fitAlthough about 25% of the Deputies in the
National Assembly of the Republic are not Serbs,gtinnic composition of the government is
completely homogeneous. All 21 ministers, includthg Prime Minister are Serb¥. The
same national homogeneity is to be found in thecjady and the police force.

Table 3 Ethnic origin of judges, public prosecutors ahe police in the Republika SrpsRa

Serbs Bosniacs Croats
Judges and Public 97,6% 1,6% ,8%
prosecutors
Police 93,7% ..5,3% . 1,0%

In absolute figures, it turns out that of a tothB@5 judges and public prosecutors, all nine
persons of Bosnian and Croatian origin are to ldan Brcko, where multi-ethnic staffing
was achieved through the international regime efSbpervisor.

The Federation Constitution institutionalises thien& representation and participation of
both constituent peoples, the Bosniacs and Croats umlike the Dayton Constitution, it
introduces the category of “Others” in Article 1héBe “Others” are also included in the
system of proportional representation in the legiske and judiciary. Although it has not yet
been ascertained who belongs to this categoryait be presumed that, on the one hand,
these may be members of the third constituent peaplSerbs, and on the other, members of
different ethnic groups.

The Federation Constitution contains the followpmgvisions on proportional representation.

192 ot Article 2 of the Zakon o senatu Republike SrpSkuzbeni glasnik RS br 8/97.
193 Source: Ministry for Civilian Affairs and Commuations of Bosnia and Herzegovina.

1% These figures are based on data supplied by trerrational Police Task Force (IPTF) as at 17 Jarwa
1999.



Article 11.B.1 lays down that the three ombudsmeusinconsist of one Bosniac, one Croat
and one Other. Article IV.A.6 states that the sekcomamber of parliament must comprise 30
Bosniac and 30 Croat Delegates and a proportionalber of Other Delegates, yet under
Article IV.A.18, the Bosniac and Croat, but not thther Delegates, may exercise a joint veto
when a decision of parliament concerns the viterast of any of the constituent peoples.
Participation in the election of the President avide President of the Federation is
unconditionally reserved for Bosniac and Croat Dates. For example, only they can
nominate candidates and the majority of the Bosaiad Croat Delegates, as well as the
absolute majority, is necessary for their electhanfar as the composition of the government
is concerned, Article IV.B. 4 and 5 state that nepbty Minister may belong to the same
constituent people as his Minister and that no fetlhan one third of ministerial positions
must be occupied by Croats. Article IV.B.6 lays dothat government decisions require
consensus when the vital interests of the constitpeoples are concerned. With regard to the
judiciary, Article IV.C.6 provides that in princplthere shall be an equal number of Bosniac
and Croat judges in each Court of the Federatidnlevthe Others must be appropriately
represented. Article IV.C.18 explicitly states ttfla¢ Human Rights Court, which has not yet
been appointed, shall consist of one Bosniac, anat@nd one Other judge.

On looking at the ethnic composition of the berihlic prosecutors’ offices and the police
force in the Federation, it is however very pldiattSerbs and “Others” are extremely under-
represented when compared not only with the eséichpbpulation figures for 1997, but also
with the census of 1994°

Table 4 Ethnic origin of judges, public prosecutors aradige in the Federation of Bosnia
and Herzegovina

Bosniacs Croats Serbs Other
Judges and Public 71,72% 23,26% 5,00% no ffiegu
prosecutors
Police 68,31% 29,89% 1,22% 0,08%

Even if this form of ethnic representation and ipgration of the constituent peoples has been
institutionalised in the Constitution, the obvioasn being to divide power after the war
between the Bosniacs and Croats and to set up aadatic political system with proportional
representation, from the point of view of constdnal theory the question still arises how far
this system infringes individual political right®tsecured by the European Convention on
Human Rights, the Dayton Constitution and the hmdagonal Convention on the Elimination
of All Forms of Racial Discrimination. For examphaticle 3 of the First Protocol to the
European Convention on Human Rights specifies tiiae elections” are to be held “at
reasonable intervals by secret ballot, under camditwhich will ensure the free expression of
the opinion of the people in the choice of the d&gure.” According to the established
precedents of the European Court of Human Righgeneral equal right to elect at least one
chamber of parliament must be guaranteed as avidindi basic right. Nevertheless Article 5
(c) of the Convention on the Elimination of Radiabkcrimination does not restrict franchise
to legislative elections, but goes a step furthesdcuring not only “the right to participate in
elections — to vote and to stand for election th@nbasis of universal and equal suffrage” but

19 These figures are based on data supplied by tfi€ i at 17 January 1999.



also the right “to take part in the Government &# @as in the conduct of public affairs at any
level and to have equal access to public servitiis raises the question whether the system
of ethnic proportional representation (especidiigt tof the constituent peoples) provided for
in the Federation Constitution does not violateviaial rights and the ban on discrimination
on grounds of national origin embodied in the Cantiva.

According to the decision of the European CourtHofman Rights in the case of Mathieu-
Mohin and Clairfayt against Belgium, Article 3 dfet First Protocol, in contrast to the
American Voting Rights Act 1964, does not guararteeright to elect a member of one’s
own ethnic group. The majority of the judges hdldttthe French-speaking electorate of the
Flemish district Halle-Vilvoorde were “in no way méved of the right to vote and the right to
stand for election on the same legal footing asOh&ch-speaking electors by the mere fact
that they must vote either for candidates who talle the parliamentary oath in French and
will accordingly join the French-language groupghe house of Representatives or the Senate
and sit on the French Community Council, or elseciandidates who will take the oath in
Dutch and so belong to the Dutch-language groufhénHouse of Representatives or the
Senate and sit on the Flemish Council.” The pratt@mnsequence is therefore that the
French-speaking electors of this district are repnéed on the Flemish Council only if they
elect a Dutch-speaking candidate.

It could therefore be argued that the right to vetaot infringed if a Croat has to vote for a
Serbian or Bosniac candidate. Nevertheless, asionedt above, the right to participate in
elections comprises not only the right to vote &lgb the right to stand for election and here
there is a crucial difference in the legal positmnBelgium and that of the Federation of
Bosnia and Herzegovina. Belgian electoral law duoasexclude anyone from eligibility for
political office solely on language grounds. Anyizgn may stand for election but, after the
elections, he or she must take the parliamentatly maDutch or French and subsequently
becomes a member of the Dutch or French languamgpgn Parliament and hence of the
Community Council. It is therefore a subjective idem on the part of every candidate in
which language he or she takes the oath, whereaSdhstitution of the Federation of Bosnia
and Herzegovina ethnically defines certain seadigmentary parties, government positions
and the power to exercise a veto from the outsettla@reby excludes anyone not belonging
to that specific ethnic group from public office.

It is probably not possible to argue that a systeimproportional representation and
participation for ethnic groups per se automatycaifringes the general and, above all, equal
right to participate in elections. It is quite plafrom thetravaux préparatoiresto the
Washington Agreements, that these elements of socational democracy (A.Lijphart) were
institutionalised in the Constitution in order todethe war between the Croats and Bosnians
and establish a balance of power between them biision of that power. This can be
regarded as a legitimate aim in order to securgtiigical stability and democracy of state
structures. In the context of the principle of puamnality developed by the courts,
especially the European Court of Human Rightss ithierefore of much greater importance
who is served by these preferences in the formxoégions to the general, equal right to
participate in elections, how far such interferenath this right goes and to what extent this
may be regarded as reasonable.

The proportional representation of the Bosniacga@Gr and Others and the possibility of
Delegates or Ministers of both constituent peopdeisnpose a joint veto, certainly constitute
“preferences based on national or ethnic originthimi the meaning of Article 1 (1) of the



Convention on the Elimination of Racial Discrimiioat, since a distinction is to be made
from the outset between Bosniacs, Croats and Otlfetgcle 1 (4) of the Convention
provides for the possibility of positive discrimtian. “Special measures taken for the sole
purpose of securing adequate advancement of ceadaial or ethnic groups or individuals
requiring such protection as may be necessaryderdo ensure such groups or individuals
equal enjoyment or exercise of human rights anddurental freedoms shall not be deemed
racial discrimination ...".

It cannot however be asserted in connection wigsalspecial measures, which are supposed
to serve the protection of minorities and their rbers, that particularly the Bosniacs and
Croats as constituent peoples who comprise theritya@ the population, need such special
protective measures in order to be able to enjogcaral right to participate in elections at the
level of the Federation. For this reason, the gpedghts for Others contained in the
Federation Constitution are probably covered by phevision on exceptions, but this
certainly does not apply in respect of the memiloérsoth constituent peoples, even when
these rights serve what is essentially a legitirpatgose.

It is therefore necessary to examine how far thierference in equal franchise goes in
specific areas and whether this may be regardedag®nable. At all events, the institutional
arrangements in favour of Bosniacs and Croats, lwbinpletely exclude members of other
ethnic groups from actual participation in the #ajiure, government and judiciary, may be
deemed unconstitutional. Accordingly, the provisian the President and Vice Presidents,
which in effect reserve these positions for Bossiand Croats, clearly infringe Article 5 of
the Convention on the Elimination of Racial Disdnation. As far as the composition of the
legislature is concerned, the introduction of a-thkamber system, where the lower chamber
Is not elected according to ethnic criteria, wondd violate the right to vote and the right to
stand for election. The element giving rise to deub, however, the combination of ethnic
representation in the House of Peoples and thelljlitysof a joint veto, which may be
wielded only by the Delegates of the two constitupeoples, who in reality form a
parliamentary majority. Such a combination of repregation and a power of veto held by the
constituent peoples alone undermines the equdlithe right to participate in elections to
such an extent that “the free expression of theiopiof the people in the choice of the
legislature” (Article 3 (1) of the First Protoca the European Convention on Human Rights)
is seriously weakened. It cannot therefore befjadtiby the basically legitimate purpose of
equalising power.

With regard to the ethnic make-up of the organsthef cantons of the Federation, the
Federation Constitution itself departs from arrangets based on constituent peoples and
others in that Article V.8 and 11 state that th@tGaal Executive and Judiciary should reflect
the ethnic composition of the cantonal populatian aawhole. The individual cantonal
constitutions consequently repeat this principlel @ontain appropriate provisions on the
executive, judiciary and above all the police, @hlcantonal and municipal level.

4.2.3 Self-administration of minorities and funaci@b co-operation

The form of territorial autonomy is determined $pley the Federation Constitution. Under
Article V.2.2 thereof, every canton may delegatacfions concerning education, culture,
tourism, local business, charitable organisatioadio and television to municipalities whose
majority population is other than that of the Canés a whole. Some cantonal constitutions



make this a must rather than a m&On the other hand, under Article V.3 of the Fetiera
Constitution, cantons where Bosniacs or Croats ci@mphe majority of the population, may
establish Councils of Cantons in order to co-ordir@olicies on matters of common interest
and advise their representatives in the House obles. To that end, commissions and
working groups may be set up, but no military olitmal arrangements may be reached.

5. The foundations of the protection of minorities

Briefly speaking, the constitutional bases may iveddd as follows into the foundations of,
or obstacles to the protection of minorities.

In accordance with the pattern set by the Washimgigreements and the Constitution for the
Establishment of the Federation of Bosnia-Herzegpwontained therein, Annex 4 to the
Dayton Agreement, which may be regarded as the t@atnen for the whole state of Bosnia
and Herzegovina, is characterised by a multi-etlwoiocept with three constituent peoples.
Unlike the Constitution of the Republika Srpska s#aonstitutional structures, save for the
programmatic Article 1, rest on ethnic indifferereleng the lines of the French model of
citizenship, the Dayton and Federation Constitimtognise ethnicity, which is reflected in
collective rights through the representation andig@pation of the constituent peoples in the
system of government, with all the problems of po& infringments of individual rights
listed above. Minorities are therefore primarily thle other ethnic groups named in the first
chapter. The territorial dissociation of the thoeastituent people at the level of the entities
prompts the question (which must be settled byGbastitutional Court in a case which is
pending) of how far the Serbs in the FederationtaedCroats and Bosniacs in the Republika
Srpksa can be transformed from a constituent pempée a minority by elements of the
entities’ Constitutions which consolidate their @wer as nation states.

As the subdivision of the Federation into cantdss &llows the ethnic principle, since apart
from in the two “mixed” cantons, it is assumed timathe other eight cantons the majority of
the population are either Bosnian or Croatian armavipion is accordingly made for the
minority in question (who in some communes may fdim majority) to practise self-
administration in the fields of education, trainirmglture and the media, a general system of
institutional, ethnic segregation arranged accgrdothe territorial principle has thus been
introduced. Nevertheless, since the Dayton Agreémplaces just as much importance on the
return of refugees and displaced persons, as srshoparticular by the provisions of Annex
7 (thus, in the final analysis, the ethnic cleagsiarried out during and after the war is to be
reversed) the whole structure of the state of Bosamd Herzegovina faces a crucial
alternative. Should the premises of Realpolitikalseepted, ie the idea of a nation state and
the practice of the organs of both entities, whiteh facto successfully prevent minority
returns®”? This would signify that the ethno-national hormigation triggered by ethnic

196 Cf for example Article 14 of the canton Tuzla-Fojr

1971n international usage, this term is understoodrtean the return of Serbs in the Federation and-¢harn of
Croats and Bosniacs in the Republika Srpska. Byaiuary 1999, a total of 97,966 refugees and irgtyn
displaced persons had gone back to the Republigak@r Of these, only 751 were Croats and 9,212 iBosn
that is to say approximately 10%. In the Federatioy the same date, 474,261 persons had returrfeghom
about 4% were Serbs. These figures alone cleadicate that when refugees return, the authoritieoth
entities discriminate on ethnic grounds. Numeroaports of the Office of the High Representatives th
ombudpersons of the Federation and non-governmen@dnisations speak of many cases of undisguised
violence and threats of violence against persons wish to return. Some of this violence is evetigated by
local authorities. In other instances, the policerely stand and watch without intervening. Suchalv@ur is a



cleansing would now be upheld by political practaoed ultimately legitimised by law. Or
should the restoration of the multi-ethnic popwatstructure of 1991 be pushed through by
courts’ decisions, especially those of the Humagh®i Chamber and the Constitutional
Court?

The chief mechanisms for the protection of minestiare general and specific bans on
discrimination and the principle of equality, whitigure in every list of basic rights at all
constitutional levels. But, of course, some genbedic rights, like freedom of religion, are
also of importance for the protection of particutainorities. With respect to special rights
which act as guarantees of protection not onlyrfdividual members of ethnic groups but for
these groups themselves, the Bosnian constituti@yatem is characterised by the
incorporation of a number of international agreetmamhich are to be applied directly as
municipal constitutional law. Essentially the mesttensive guarantees are offered by the
European Charter for Regional or Minority LanguagBsey could in effect counteract the
consequences of ethno-national homogenisation @bdkis of territorial segregation, if they
were interpreted and applied in that way by thertsogainst this background, note should
be taken of the introduction of the institutiontefritorial self-administration for minorities
which, however, exists only in the Federation o§Ba and Herzegovina.

THE CRISIS IN KOSOVO, Matthew Russell
Special Representative for Kosovo of the Venice Camssion

The Beginning

There are those who insist that the problems whidkt today in the Kosovo region have
their origin as far back as 1389 when the Serb® wlefeated by the Ottoman army at the
battle of Kosovo Polje. But an event which occdriie more recent times can certainly be
said to have led to the release of political forre¥ ugoslavia which have yet to run their
course: the death in May, 1980 of its Presidentyski@ Tito. For the previous quarter
century he had held in check the fissionistic tewtks of his country. During that period a
series of constitutions of, first, the Federal RespRepublic of Yugoslavia (in 1946 and
1953) and then the Socialist Federal Republic ofjodlavia (in 1963 and 1974) had
recognised the autonomous province of Kosovo. NoWowing his death, there began a
slow process of unravelling of the links which bduthe various territories within the

federation. During the eighties unrest, counteogdrepression, developed in Kosovo as
Albanians’ aspirations for greater autonomy, antlipuprotests against economic hardship
(unemployment reached 50% in 1987) became vocalandccasion, violent. In June 1991

flagrant dereliction of their duty of protection.n® of the less obvious administrative measuresrévemt
refugees returning is, for example, the formulaeafiprocity, which is even embodied in the lawh& Republic
Srpska. For example Section 45 of the Act on Refuged Displaced Persons (Zakon o izbeglicama is
raseljenim licima, Sluzbeni glasnik RS, br 26/9ivjles for the protection of national minorities a part of
legal policy but, at the same time, Sections 38 4dday down the completely unconstitutional prnieiof
reciprocity for the return of refugees from the Eeation and the restitution of property, or to puplainly, that

no more Croatian and Bosniac refugees are permittedeturn than the number of Serbs accepted by the
Federation. This reciprocity formula was even swgjge in February 1999 by President Izetbegovic dor
exchange of populations between Sarajevo, Banja lamk West Mostar. An extremely instructive studihe
motives behind and arguments used to prevent thenreof refugees has recently been published by the
International Crisis Group. Cf. ICG, Preventing Miity Returns in Bosnia and Hercegovina. The Angta
Hate and Fear, 10 August 1999, at http://www.intlsis-group.org/projects/bosnia/reports/bh50repht



Slovenia and Croatia declared their independenam fthe Yugoslav federation. Three
months later the Kosovo Assembly (despite havingdelosed by Serbia in 1990) held a
referendum which produced a 87.01% turnout andt@ @099.87% in favour of sovereignty.
This result was ignored by the Federal Assemblyclwvthe following April adopted the new
constitution of the Federal Republic of Yugosla@&RY) consisting of the Republic of
Serbia, including Kosovo, and the Republic of Maned.

During the period 1988-1992 the Republic of Serlaiad later the Federal Republic of
Yugoslavia, gradually tightened their grip on KogovUnder the 1974 federal constitution
Kosovo, although part of the Republic of Serbiaswwa Autonomous Province with its own
constitution, Assembly, Executive Council and Cauagbnal Court. Now new constitutions
for Serbia and the FRY (in 1990 and 1992, respeltjv significantly reduced the
independent powers of the autonomous province,namaerous laws discriminating against
the Albanian inhabitants in many areas of life wemacted. Although the Serb proportion of
the population was by now less than 10% (compariéd seme 27% in the 1950s), official
rhetoric proclaimed Kosovo to be the heartland efbf& and agitation by Albanians for a
restoration of autonomy was rigorously repressed.

The International Reaction

As armed conflict spread in Yugoslavia, and evidgewnc officially sanctioned atrocities
mounted, the international community began to gcowcerned. The brutality of the actions
and the large number of victims (a quarter of diomlnon-Serbs were killed, and almost two
and a half million displaced by means of ethni@aokng, in Bosnia alone), and the fact that
all this was taking place in the heart of Europadmit impossible to continue the policy of
ignoring the problem and hoping it would resolveelit. Kosovo now provoked a concern
that had not previously manifested itself elsewhere

In translating concern into action the internaticc@mmunity had to overcome what was for
more traditionally minded diplomats a not inconsadde difficulty: the long-established
principle of the sovereignty of the State, a pgeito which there was only one exception
which secured more or less general acceptance,Iynaima a State was not free to engage in
genocide against its own citizens. The residuahgth of the old principle was undoubtedly
a decisive inhibiting factor explaining why theantational community stood by throughout
most of the nineties despite the evidence of gwadations of human rights in Kosovo. A
contributing element may be found in the fact ttettral to the Kosovo problem was a claim
for self-determination by a minority ethnic groupthin a State. Such a situation was not
unique to Serbia, and the possibility of estabtigha precedent which could haunt them in the
future must have made a number of members of thertBe Council deeply uneasy.

Whatever the explanation, the fact is that it wasuntil March 1998 that the first Security
Council Resolution was adopted which condemnedatiiens in Kosovo of the Belgrade
government - indeed the only other Security CouRabolution during the nineties which
referred to what was happening in Kosovo was oreeyears earlier which had done no more
than call upon the FRY to reconsider its refusabttend an OSCE monitoring mission in the
territory.

A combination of increasing repression and ethméarsing by the Serbs, pressure to do
something brought on governments by their publispalled by what was appearing on
television and in the newspapers, fear of a huraaait disaster during the winter, and the



escalation of hostilities by the Kosovo Liberatidarmy (KLA), all eventually galvanised the
international community into acting. An arms engmawas adopted by the Security Council,
though its attempts to impose economic sanctionghenFRY / Serbia were blocked by
Russia. The Council of Europe condemned Serb ssjoe, a series of missions to Belgrade
were undertaken by a number of European leadelsasithe Spanish Prime Minister Felipe
Gonzales and Foreign Ministers Primakov and Kirdwd Vetrine, and the members of the
Contact Group on the Former Yugoslavia other thaissix (France, Germany, ltaly, the
United Kingdom and the USA) froze the internatioassets of the FRY.

Two diplomatic initiatives in particular seemedud® on the brink of achieving success, those
carried out by Christopher Hill, US Ambassador tadddonia, and by Richard Holbrooke,

who had been a principal negotiator at the Daytonf€@ence and was now appointed U.S.
Special Envoy to Belgrade.

The Hill and Holbrooke initiatives

The first substantial international effort to acldea peaceful settlement to the Kosovo crisis
was made by the Contact Group, with Ambassador adillits chief negotiator. Following
shuttle diplomacy throughout the summer of 199frdduced the draft of an agreement in
October. This was silent about the issue of tlatustof Kosovo (on which the Serb and
Albanian sides were locked in disagreement) anstead, concentrated on the manner in
which administrative power might be exercised.

It proposed that there would be an Assembly wiipoasibility for “enacting all decisions of
Kosovo, including those relating to political, ecomc, social and cultural areas” with power
to adopt “ the organic documents of Kosovo”. Tloevers were, however, qualified by the
requirement of a majority vote by the Members of aational community which asserted
that the proposed decision affected the vital egey of that community. There would be a
Government presided over by a Chairman who woulditeetly elected. However, the basic
unit of government was stated to be the communach EEommune would have a council,
with “exclusive responsibility for carrying out tgal functions of local and regional
government”. These communes would be based onn@htcommunities, and would have
the right to unite to form self-administering reggo Each commune would have its own
police representative of the community.

The draft met with a mixed response. On the ar&llthe Serbs noted its silence in relation
to the issue of the sovereignty and the territomaégrity of the FRY (notwithstanding
provision for Kosovar representation in the Fedéssdembly and the Serbian Assembly) and,
on the other hand, the Kosovars, remembering ttebleshment of Srpska in Bosnia and
Herzegovina, were unhappy about the prospect ofraames uniting to form ethnic Serb
entities, and also the veto over legislation byamal communities.

The Hill mission replaced this draft in Novembetiwa second, considerably more detailed
draft. This version provided Kosovo with a Presigj@ Constitutional Court and a Supreme
Court, but it also strengthened the postion ofaemunes, each of which would now have
an Assembly as well as a Council. This draft imtwas replaced by a third in December
(which was rejected by both sides) and, in Jan®869, a fourth, which was subsumed into
the Rambouillet negotiations.



Meanwhile, more or less concurrently, Special EnMojbrooke’s initiative was proceeding.
In October 1998 it seemed that his talks with taebS were being productive. On 13 October
- the same day that Nato issued a 96 hour ultimattine Serbian Government announced
that a political framework had been worked out #imak agreement had been reached on
eleven principles of a political solution, alongthva time-table framework for its realisation.
The agreed principles included —

- any solution for Kosovo must respect the terrilomdegrity and sovereignty and
internationally recognised boundaries of the FRY;

- the solution has to be based on the full respeegaohlity of all citizens and national
communities in Kosovo;

- citizens in Kosovo shall govern themselves demamaily through assemblies,
executive and judicial organs of Kosovo. Withimeimonths there will be free and
fair elections for Kosovo authorities, includingoie on the communal level. The
Government of the FRY hereby invites the OSCE tpestise these elections to
ensure their openness and fairness.

The timetable included 2 November as the date aiptetion of an agreement containing
core elements for a political settlement in Kosagong as a basis the first Hill proposal.

As regards military matters, certain undertakingserev given for withdrawals by the
FRY/Serbia of security forces and equipment frons¢im or to barracks.

At the same time by separate agreements the FR&ptert NATO air surveillance missions
to verify compliance with UN Security Council regeinents, and also agreed to the
deployment by the OSCE of 2,000 unarmed verifiarshe ground in Kosovo.

While the Holbrooke agreement (in which the Kosos#tsanians had not been involved)
averted immediate international military interventi it did not provide any settlement of the
political issues.

In the event, the 2 November deadline passed witlaopolitical settlement. The Hill
initiative did not achieve a solution. Humanitarigroblems on a vast scale remained: it was
now winter and although 100,000 Kosovar Albanigtamed to their homes another 200,000
remained displaced. The discovery of evidence batwappeared to be Serb atrocities
inflamed international public opinion. Fightingtiveen Serb security forces and the KLA
increased and in late December a major Yugoslanamyloffensive was launched. It was in
this gloomy atmosphere that an international camfee to achieve a negotiated interim
settlement was proposed. Its immediate genesisajj@st statement issued by US Secretary
of State Albright and Russian Foreign Minister lgarmon 26 January calling for “meaningful
intensive negotiations”. A sharp push towards riegotiating table was given by NATO
which announced that its Secretary-General had leeepowered to authorise air strikes
against targets on FRY territory (an initiative wlhigave rise to much debate amongst
international lawyers).

This was the background when the parties met aChiaeau Rambouillet outside Paris.

The Rambouillet Conference



The Rambouillet Conference is so recent and has Weiéten about so extensively that it is
unnecessary to go into it in great detail. Thefexnce opened on 6 February with a date for
completion fixed for 19 February. The Yugoslaves@tescribed itself as the delegation of the
Republic of Serbia (led by Vice President Markoyitius indicating that the matter was an
internal affair of Serbia’s. Much negotiation waseded in regard to the composition of the
other side but eventually it comprised one thirdKLPepresentatives (including lbrahim
Rugova, a moderate who was elected in 1992 asdpresof the self-styled Republic of
Kosovo, one third LBD (United Democratic Movemeanyd one third KLA who provided the
leader of the delegation, Hashim Thaci. If theaoigers had hoped for a quick repeat of the
Dayton Conference they were disappointed. Pradactegotiations involving frequent
changes of position by participants failed to seaonsensus. Eventually as the deadline for
the close of the conference approached the teahdhterim Agreement for Peace and Self-
Government in Kosovo was produced on 18 Februapldcing one that had been tabled by a
contact group at the outset of the conference), aasl in turn replaced by another text.
However the conference ended on 23 February withioytsignatures.

A follow up conference opened in Paris on 15 Manth, stated aim being to discuss
implementation rather than principles. The Kosalalegation expressed its immediate
willingness to sign but was requested by the natwts to delay signature pending further
discussions with the Serb delegation. That delegatow produced its own proposals which
effectively sought to re-open political issues whike negotiators believed had been resolved
in principle at Rambouillet. The conference endéth the 23 February document being
signed by Kosovo. The Serbs - who had appeardohgviht Rambouillet - refused to sign,
prompting a statement of critism from the (Frenold &nited Kingdom) co-chairmen of the
conference.

The details of the Rambouillet Accords, as the textformally described, have to a
considerable extent been overtaken by events aisdnibt necessary to particularise them.
The main features of the constitution of Kosovoahkhivas set out in the text of the Accords
were:

(1) Kosovo would govern itself through legislative, ewtive, judicial and other
organs, with full respect for human rights, demogrand the equality of
citizens and national communities.

(2) The commune would be the basic unit of local selfegnment.

(3) There would be an Assembly of 120 members, 80 amwvivould be directly
elected and 40 elected by members of “qualifyinjonal communities” (10
members for communities comprising 0.5-5% of thpypation, 30 members
for communities comprising more than 5%).

(4) The “vital interests” qualification on proposed ikdgtion applied.

(5) There would be a President elected for 3 yearbi®yssembly.

(6) The Government would include at least one persam freach national
community that met the 5% threshold.



(7)

(8)
9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

A candidate for the post of Prime Minister would farward a list of proposed
ministers who would be voted on by the Assembly.

The Government would resign following a vote ofaomfidence.

There would be a Constitutional Court, a SupremerC®istrict Court and
Communal Court.

The court would have jurisdiction over issues agsiunder the Kosovo
consitution and federal law. Questions of fed&al could be appealed to the
federal courts.

A citizen could opt to have civil disputes referriedother courts in the FRY;
those courts would apply the law of Kosovo.

The Constitutional Court should have 9 judges vatheast one from each
national community reaching the 5% threshold.

Internationally recognised human rights and fundaalefreedoms to be
respected by all authorities in Kosovo.

National communities and their members should lzalektional specified
rights in respect of their nationality, culturad)igious and linguistic identity in
accordance with international standards.

Each commune should have an Assembly and an Execdgduncil.

Each national community with a 3% threshold shdxddepresented on the Council
in proportion to its numbers, with a minimum of anember.

Citizens of Kosovo could take part in electing l€pdties to the House of
Citizens of the Federal Assembly and 20 deputiesh& Serbian National
Assembly.

The Kosovo Assembly could nominate one memberefdderal Government
and one in the Government of the Serb Republicardast one judge in the
Federal Constitutional Court, one in the Federaur€and three in the
Supreme Court of Serbia.

Amendment of the constitution would require a tlwoes majority of the
Assembly, which majority would have to include ajoni#y of the members
representing each national community which me&&tethreshold.

This text represented the last effort of the indional community to solve the Kosovo crisis
by diplomatic means.

NATO's Intervention



Occasional threats of force against the Serbs hesh bmade since the early nineties.
President George Bush had reportedly written tib&@lan Milosevic in late 1992, stating that
“In the event of conflict in Kosovo caused by Sarbiaction, the United States will be
prepared to employ military force against the SenbKosovo and Serbia proper”, and the
Clinton Administration repeated the threat thedaiing year. However, time passed and it
was not until hostilities began between Serb foares the KLA early in 1998 that the North
Atlantic Council announced that “NATO and the in&ional community have a legitimate
interest in Kosovointer alia because of their impact on the stability of theolghregion,
which is of concern to the Alliance”. As the yeaent on and the situation in Kosovo
worsened, NATO conducted air and land exerciseAlloania and Macedonia, with their
consent. In September the North Atlantic Counoit@inced an increased level of military
preparedness. Finally, on 13 October, as the Kokw mission continued in Belgrade,
NATO announced activation orders for both limitedsdrikes and a phased air campaign in
Yugoslavia to enforce compliance with the requireteef the Security Council, the actions
to commence after approximately 96 hours - a bnegthpace that was clearly intended to
give time for the Holbrooke initiative to succeed.

This ultimatum was unprecedented, because alththgtUN Security Council had adopted
two mandatory Chapter VII Resolutions it had givan mandate for their military

enforcement (in contrast to ultimata issued by NAhQelation to Bosnia and Herzegovina
where there was such a mandate). Therefore thyebasis for justifying military action was

the humanitarian emergency which existed in theoreg The United Kingdom said that
international law permitted action because of teecéptional circumstances in Kosovo”. It
contended that

a limited use of force was justifiable in suppdrparposes laid down by the Security
Council but without the Council’s express authdisa when that was the only
means to avert an immediate and overwhelming cafdse.

One is perhaps justified in surmising here thatemgphasis on the humanitarian basis for the
armed intervention reflected the general reluctasfdbe international community to take up
a position on the self-determination aspect ofkbsovo problem.

In the event diplomatic initiatives did not achietheir aim of a peaceful settlement, and
finally on 24 March 1999 NATO commenced operatiagminst Yugoslavia which lasted
until early June when the Serbs forces withdrewnfitosovo.

The United Nations Intervention

On 10 June 1999 the Security Council of the UN &elbjResolution No. 1244 by 14 votes to
0, with China abstaining. The Resolution provities legal foundation for the presence and
actions in Kosovo of the UN, through its United ias Interim Administration Mission in
Kosovo (UNMIK).

Before referring to the contents of the Resoluterbrief word as to its legal basis is
appropriate. The Resolution, after a number ataks; states that the Security Council is

“DETERMINING that the situation in the region camiies to constitute a threat to
international peace and security”



and is
“ACTING .... under Chapter VIl of the Charter of thmited Nations”.

It will be recalled that Chapter VII authorises tBecurity Council to determin@ter alia,
the existence of “any threat to the peace” and &kemrecommendations or decide what
measures shall be taken in accordance with Artidiesand 42 to “maintain or restore
international peace and securityArticle 39

Although the relevant determination by the Secutibuncil, which is required by Article 39

as a pre-condition to intervention, is of the estise of a threat to “the peace”, and not to
international peace, the Council clearly consideteat the reference later in the Article to
maintaining or restoring internationgleace, once the determination has been made,
necessarily implies that the threat should be terimational peace — hence the insertion of the
word “international” in the text of the determiratiquoted above.

The region referred to in the determination is tdiexdl in an earlier recital in the Resolution
as “the Federal Republic of Yugoslavia and the o®iates of the region.” However, no
transfrontier element is mentioned in the Resolytand all its references are to the situation
existing within Kosovo itself.

Resolution No. 1244

For present purposes the main elements of theHgr&gcurity Council Resolution which are
relevant may be considered to be the following:

(i) It reaffirmed “the commitment of all Member $a to the sovereignty and territorial
integrity of the Federal Republic of Yugoslavia ahd other States of the region, as set
out in the Helsinki Final Act and Annex 2.

Annex 2 to the Resolution was the paper presemt@&eigrade on 2 June 1999/1999/649]
which, the Resolution stated, had been agreed d¥daeral Republic of Yugoslavia. It had
set out a number of principles on which “agreenstiduld be reached” to move towards a
resolution of the Kosovo crisis.

They included:

- withdrawal from Kosovo of all security forces;

- deployment under UN auspices of international canld security presences under
Chapter VI,

- the international security presence with substbNt#ar O participation to be deployed
under unified command and control and authorisesktablish a safe environment for
all people in Kosovo and to facilitate the saftumne to their homes of all displaced
persons and refugees;

- establishment of an interim administration for Kesas a part of the international
civil presence under which the people of Kosovola¢anjoy substantial autonomy
within the FRY, to be decided by the Security Calyribe interim administration to
provide transitional administration while estabiighand overseeing the development
of provisional democratic self-governing institutso...;



(i)

(ii)

(iii)

(iv)

(v)

a political process towards the establishment ofirgerim political framework
agreement providing for substantial self-governnfentKosovo, taking full account
of the Rambouillet Accords and the principles ofeseignty and territorial integrity
of the FRY and the other countries of the region ...”

The Resolution decided on the deployment in Kosawager UN auspices, of
international civil and security presences, witprapriate equipment and personnel.

It requested the Secretary-General to appoint, dnsultation with the Security
Council, a Special Representative to control thplementation of the international
civil presence, and requested the Secretary-Gentralinstruct his Special
Representative to co-ordinate closely with therimagonal security presence to ensure
that both presences operate towards the same gdainaa mutually supportive
manner.

It authorised Member States and relevant internatiorganisations to establish the
international security presence, with substantialT® participation, deployed under

unified command and control and authorised to éstala safe environment for all

people in Kosovo and to facilitate the safe rettontheir homes of all displaced

persons and refugees.

It authorised “the Secretary-General, with the sdasce of relevant international
organisations, to establish an international @wisence in Kosovo in order to provide
an interim administration for Kosovo under whicte theople of Kosovo can enjoy
substantial autonomy within the FRY, and which wipirovide transitional
administration while establishing and overseeing ttevelopment of provisional
democratic self-governing institutions to ensuraditions for a peaceful and normal
life for all inhabitants of Kosovo.”

It decided that the main responsibilities of thieiim civil presence would include
“promoting the establishment, pending a final settnt, of substantial autonomy and
self government in Kosovo, taking full account ofifex 2 and of the Rambouillet
Accords”;

“performing basic civilian administrative functioméere, and as long as, required”.

It decided that the international civil and seguniresences be established for an
initial period of 12 months, to continue thereaftetil the Security Council decided
otherwise.

The text of this Resolution, with its effort to bate recognition of the sovereignty and
territorial integrity of the FRY with the conceptt substantial autonomy and meaningful self-
administration for self-government in Kosovo, rettethe efforts that were required to secure
agreement among the members of the Security Courtilwas a substantial diplomatic
achievement which must be saluted. However, itgnasided those who have to implement
it with a task of great difficulty.

* k% *

UNMIK



Following the termination of hostilities in JuneIBBUNMIK proceeded to establish itself in
Kosovo, with its headquarters in Pristina. It set the legal basis of its operation in
Regulation N0.1999/1issued by the Special Representative of the Sagr&eneral, Dr.
Bernard Kouchner (who had succeeded AmbassadoroStegMello). Its terms echoed the
de factosituation which had prevailed since the arrivalhef UN presence in providing that

- “all legislative and executive authority with respeto Kosovo, including the
administration of the judiciary, is vested in UNMBd is exercised by the SRSG”
[:section 1.1];

- “the SRSG may appoint any person to perform funetim the civil administration in
Kosovo, including the judiciary, or remove suchgmer. Such functions shall be
exercised in accordance with the existing lawsspecified in Section 3, and any
regulations issued by UNMIK[:section 1.2];

- “in exercising their functions, all persons undking public duties or holding office
in Kosovo shall observe internationally recogniseanan rights standards and shall
not discriminate against any person on any groundg:section 2];

- the laws applicable in the territory of Kosovo prio 24 March 1999 shall continue to
apply in Kosovo insofar as they do not conflict lwtthe standards referred to in
section 2, the fulfilment of the mandate given tdNMIK under UN Security Council
Resolution 1244 (1999), or the present or any othgulation issued by UNMIK”
[:section 3];

- UNMIK shall administer movable or immovable properincluding monies, bank
accounts, and other property of, or registerechexrtame of the Federal Republic of
Yugoslavia or the Republic of Serbia or any ofdtgans, which is in the territory of
Kosovo”[:section 6].

This Regulation, which was issued on 25 July bovijed that it should be deemed to have
entered into force as of 10 June, 1999 (the datadoption by the Security Council of
Resolution No. 1244), may be regarded as the loasistitutional text for Kosovo.

In July the Secretary-General set out UNMIK’s agendts work, he informed the Security
Council, would be conducted in five integrated @sas

The first would be the establishment and consabdabf its authority, and the creation of
UNMIK - managed administrative structures and laxaisultative bodies at the political and
the functional levels. Emergency assistance tarmetg refugees would be provided, basic
public services would be restored, and capacitidmg activities, including police and
judicial training, carried out. UNMIK’s aim woulbe the establishment and maintenance of a
viable, self-sustaining economy. In a statemeniclipresaged UNMIK'’s later financial
stringency Secretary-General Annan said that “eusteevenue will represent one of the most
important sources of finance to meet public expemes in the short term. As soon as
UNMIK can deploy civilian customs agents at Kos®vahternational borders, it will
commence collection of customs revenues for usedet Kosovo public spending needs.”

The second phase would begin when conditions ofcbstbility had been achieved.
UNMIK would encourage the revival of broadly remetative political activity and political
expression, including through assistance in thenébion of political party structures. It
would encourage the strengthening and deepeningvif society throughinter alia the
revival of print and broadcast media. These efarbuld be directed toward the promotion
of reconciliation and harmonious relations betwakrethnic communities. There would be



intensive efforts to build, and where possible aest basic economic structures, such as
payments systems, public finances and hard budgstmints so as to promote economic and
social development.

It was expected that during the latter stagesisfghase, the provisional transfer of executive
authority for the management and administrativediiog of specific sectors, such as health
and education, could begin at local and possibyyoreal levels. Preparations would also
begin for the conduct of elections.

In the third phase the emphasis would be on thalifiation of preparations for and the
conduct of elections to what might be termed thesd Transitional Authority. UNMIK
would have to ensure the necessary preconditiarnsdie and unfettered political expression,
free assembly and campaigning by parties and catedidincluding equitable access to the
media. Administrative and economic revival woulshttnue and deepen. Local revenue-
generation should increasingly replace internatiasaistance. It was envisaged that efforts
to facilitate the political process designed toedsiine Kosovo’s future status, taking into
account the Rambouillet Accords, would be intepsdlifi

It was envisaged, the Secretary-General said, dffatts to facilitate the political process
designed to determine Kosovo’s future status, takmo account the Rambouillet Accords,
would be intensified during this phase.

In the fourth phase UNMIK would oversee and, asessary, assist elected Kosovo
representatives in their efforts to establish imwial institutions for democratic and
autonomous self-government. As these were edtalljs UNMIK would transfer its
remaining administrative responsibilities while meeing and supporting the consolidation
of Kosovo’s local provisional institutions.

The fifth phase would depend upon a final settlemeamd its terms. As envisaged in
Resolution No. 1244, in a final stage UNMIK woulgeosee the transfer of authority for
Kosovo’s provisional institutions to institutionstablished under a political settlement.

Subsequent developments in Kosovo
The Judiciary : recommendations

One of the first problems facing UNMIK when it aed in Kosovo in June 1999 was the
establishment of an operating judiciary. Aparnirthe normal needs of an organised society
for courts and the judicial determination of crimicharges and civil disputes, the problem in
Kosovo was one of particular urgency because th&®lAorces (KFOR) arrested a number
of people for serious crimes and, in the absencangffunctioning prison system, did not
wish to have to hold them in military custody farygporolonged period, both for operational
and for legal reasons. The difficulty, howeverswiat effectively there was no longer any
judicial system: the judges, who were almost elyti&erb (some 700 out of a total of 736
judges and prosecutors, according to figures seg@pty the Serb Ministry of Justice in
Kosovo), were not to be found, either because teg/already left Kosovo or because they
did not wish to present themselves for duty uh@ security situation clarified.



Faced with this situation two steps were takeruimed the UN invited the Council of Europe
to send a group of experts to Pristina immediatelpdvise on the setting up of an interim
judiciary, and UNMIK made a number of temporary @ppments.

The Council of Europe experts’ report was produsgeedily, and in time for the Secretary-

General to incorporate some of the recommendationkis own report to the Security

Council on 12 July. The experts’ main recommermhetivere
-firstly, that an independent Judicial Commissibowdd be established whose function
would be to seek, by way of widespread public aiisiag, applicants for judicial and
prosecutorial office and to nominate suitable pesstor appointment by the SRSG
(who would be free to accept or reject a nominetecbuld not appoint someone who
was not so nhominated). This body would consistight members: three international
members who would be experienced judges or disshgd lawyers (one of whom
would be chairman and have a casting vote), amgktAtbanian and two Serb members.
While the selection of judges and prosecutors ghbsel on the basis of merit, 20% of
those appointed should be Serbs. (This propodaes not mirror the Serb proportion
of the population, which is believed to be lessnthE0%, but is intended as a
confidence-building measure.)

-secondly, that a commission of technical expdrtsukl be established simultaneously
to examine the structure of the existing courthveitview to its rationalisation and a
possible reduction in the number of judicial andgcutorial posts by way of

appropriate mergers, etc., since it struck us thatexisting total of 756 posts was
excessive for a population of between 1.8 and 2llominhabitants, even if, as we

were informed, some of the judges performed tadkisiwin other countries would be

dealt with administratively.

-a Supreme Court should be established in Kosovegiace the existing jurisdiction of
the Supreme Court in Belgrade in the Kosovo jutliggstem (which otherwise
comprises 22 Municipal Courts at first instance dndDistrict Courts exercising
appellate functions and first instance jurisdictionrmore important cases). When the
future status of Kosovo becomes clearer the gquestica Constitutional Court should
be examined.

-that pending the selection of a sufficient numiigudges and prosecutors to provide a
viable court system, the existing personnel shawddtinue in office. While they
would, of course, be eligible to apply for new ajppments, many Serb judges and
prosecutors would lose their positions for reasmther than personal misconduct and
would suffer hardship. For that reason an appat@rscheme of compensation should
be devised.

The Judiciary : results

In the event it has not yet proved possible toeahall of the results hoped for. Progress has
been slow. Serb participation in the judiciary aasl members of the Advisory Judicial
Commission which, following the Council of Europommendation referred to above, was
established on 7 September by the SRSG has beagranesany have left Kosovo, or have
declined to serve, citing violence and intimidatiagainst them. On the Albanian side a
number of the judges and prosecutors who were amgabiby UNMIK have refused to



recognise the applicable law (despite the unamhigyoovisions oRegulation No. 1999/ 1)
and are insisting on applying earlier laws whichreweepealed a number of years ago.

For those reasons, and also because of shortageppdrt staff and logistic requirements in
various parts of the territory, the court systenKosovo is still in an unsatisfactory - indeed,
one might almost say, embryonic - state, as iptlsn system. Another problem is the fact
that for almost ten years Albanians in Kosovo htaeed serious difficulties in obtaining
legal qualifications which were adequate and ddfigi recognised. (For example, the
diplomas of the parallel Albanian university whiglas established in Kosovo when the
University of Kosovo was ‘Serbanised’ were not g@ted by the Serb authorities, thus
depriving its graduates of the opportunity of piaetas lawyers and appointment as judges
and prosecutors.) This has reduced the numbeuwitdbée, qualified Albanian lawyers
available for judicial appointment.

The Transitional Council

In July UNMIK established a Transitional Council as advisory and consultative body.
Although it has a multi-ethnic membership, with negentatives of all the communities and
major political groupings in Kosovo, it has suffégrérom boycotts by members due to
disputes over its composition. So far it has badg a partial success.

Local Administration

UNMIK has been endeavouring to re-establish locdmiaistration outside Pristina.
Although it has appointed a civil administrator &ach region, with some support staff, there
are many difficulties; the absence of elected rgmeations, the departure of (Serb) technical
and administrative staff, neglect and destructibriacilities, and inadequate security. In
connection with the last it has to be recorded ##inic crimes have continued to be
committed, this time by Albanians, although on midishing scale. Despite the presence of
NATO troops, a number of Serb Orthodox churchesrandasteries, some of them cultural
monuments of European importance, which survivedilissitudes of the centuries, have
been destroyed or damaged in the last months dWiatieth century.

In addition the vacuum at local level which existedseveral weeks in June and July has in
many places been filled, to a greater or lesseregedpy a rival administration set up by the
‘Provisional Government’ who have appointed theiporters as prefects or mayors to run
each of Kosovo’s 28 municipalities. In some ins&mthey have been collecting * taxes’ to
finance their administration.

It is UNMIK’s hope that as it gradually places @wn administration on a firm footing the
rival bodies will melt away. However UNMIK is hamed by delay in obtaining adequate
funding for its needs - the payment of salaries tedcreation of the necessary infrastructure
- as well as the absence of experienced local peeto

While UNMIK has divided Kosovo for administrativeasons into five regions (whose
boundaries correspond to the military zones ofdifferent NATO forces), this arrangement
is intended to be only temporary, and the regioitisbe replaced by the municipalities after
the local elections.



The ‘Provisional Government’

At the Rambouillet peace talks in February 1999e¢hmain Kosovar Albanian political
groupings had been given recognition : the UCK AKled by Hashim

Thaci ; the LDK (Democratic League of Kosovo), lbeg Ibrahim Rugova; and the LBD
(United Democratic Movement), a coalition of seymrties, led by Rexhep Qosja. These
three leaders agreed at Rambouillet to form a prowval government which would represent
the Kosovar Albanians until elections could be healdd in April it was duly formed, with
Thaci as its prime minister. However Rugova aredltBK have refused to accept ministerial
posts (though some individual members of the LDKeastating that the government is not
sufficiently representative. While many parties aepresented, the UCK have secured the
important ministries of Public Order, Finance ammtdl Government. At present the political
scene is volatile, with frequent charges of alleageaand formation of new parties.

In law, of course, UNMIK (or, more precisely, Dr.odchner, the SRSG) is the only
government in Kosovo, but it tolerates the existeatthe provisional governmerigute de
mieux The two groupings have a wary and less thandherelationship with each other but
avoid outright confrontation.

Elections

UNMIK wishes to hold elections throughout Kosovaosasn as this is feasible practicable. It
intends to hold elections to the municipalitiestfiand it hopes that this may be possible early
in the summer of 2000. Elections to a Kosovo asdemvould follow later in the year.
However, before any elections can be held it wél frecessary to draw up an electoral
register, and here there are considerable diffesilt Very extensive destruction and loss of
public records occurred during the hostilities amany of the Albanian inhabitants had their
identity papers confiscated as they fled Kosovos @result the creation of an electoral
register presents the OSCE (who have been askeuttrtake this work) with a difficult and
time-consuming task: it may be possible in manyesa® establish people’s identity for
official purposes only by way of personal interveewlt may be, therefore, that UNMIK’s
timetable for elections will prove too ambitious.

In addition to the work being carried out by the @&Son the preparation of the electoral

register, UNMIK is engaged in the task of estalitigha central register of the population for

the purposes of social welfare, pensions, etcettwy with an identity card system, and faces
similar logistical problems.

Important issues of principle still remain to becided. Which electoral system or systems
will be adopted for the two elections as being mbkely to produce both stable
administration and reasonable representation famonty groups — eg. majoritarian or
proportional, party lists, vote thresholds, etdfis is an extremely importat matter because
by reason of the deeply polarised nature of Kosaeaiety and the volatile nature of such
political structures as exist, it is essential &wdran electoral system which will contribute to
stability and will also have the confidence of tlectorate. In the opinion of the writer the
SRSG should appoint as speedily as possible ams@gvigroup (which should include
international experts) to examine the range oftetat options. The Council of Europe,
which has considerable experience in this fieldylde happy to assist.



Again, who will be entitled to vote at either orth@f the elections? What, if any, description
of citizenship or nationality will appear on thesidity cards or the central register? Will the
FRY or Serbia be willing to renew or reissue passpbeld by Albanian inhabitants of
Kosovo - if, that is, such requests are made? WG@iates allow persons to enter their
territory on production of a Kosovo identity cardtlvout a passport? If not, must Kosovars
await the political settlement to travel or will WNK issue passports? While the issue of an
identity card is not an act of sovereignty, thengjiaf a passport is.

A constitution for Kosovo?

The Rambouillet Agreement had provided for a comstin for Kosovo and included the text
for such a document. That constitution was to remte force upon signature of the
Agreement. Elections would follow. By contrastNMIK, while preparing for elections as
soon as is feasible, has not yet clarified its tpmsiin regard to a constitution, and clearly
does not envisage one before the elections andbhofs some time afterwards. Although
ordinarily the respective powers and functions of executive and a legislative or
representative body are set out in a constitutios,does not have to be the case in Kosovo
where those (like all other) matters may be pradifbe in regulations issued by the SRSG. It
is to be hoped that such regulations will be piigliswell in advance of the elections so as to
allow candidates to formulate the programmes wthely will place before the electorate and
so that the voter will know the extent of the poswahich the person he or she is electing will
be exercising.

While the contents of a Kosovar constitution woindolve sensitive political decisions, its
mere existence would not pre-empt any politicatlegient on the future status of Kosovo
because, as already noted, Kosovo had its own t8dtitution despite being part of the
Republic of Serbia.

The elected bodies

So far, UNMIK has not given a very precise indioatas to what powers and functions will
be exercised by the bodies to be elected, localcenttal, or what their relationship will be
with the UN-appointed local civil administratorsdawith UNMIK itself. In the case of the
local bodies, whereas clearly local functions sashstreet cleaning, sewers, and bridge
repairs are likely to be included in their remither matters such as education and health
might be considered to be functions of the cerudhority, in whole or in part.

In the case of the body to be elected in the seetertion, the Kosovo Transitional Council,
the extent of the powers to be vested in it, asdalations with UNMIK during the period of
interim administration, will surely depend upon haWwe concept of substantial and
meaningful autonomy is reconciled with Security @clRegulation No. 1244’s affirmation
of the sovereignty and territorial integrity of theRY, unless and until a new political
settlement resolves that issue.

It may be recalled here that a study of the quegiroduced by the Venice Commissi@vig
076/1998 fry identified areas of executive and legislativepassibility which might be
exercised by the relevant organs in Kosovo. Imomeoending a large measure of self
government for Kosovo it balanced this by a redurctin the territory’s participation in
federal affairs: it would no longer be represeritethe Chamber of the Republics. Kosovo



should be responsible for all subject matters wlatdy according to the constitution of the
FRY within the responsibility of the Republics.

The report considered that the relevant organs asoko should have, on the territory of
Kosovo, exclusive responsibility for

(i)

(ii)

(i)
(iv)
(V)
(Vi)
(vii)
(viii)
(ix)
(x)
(xi)
(xii)

(xiii)

(xiv)
(xv)
(xvi)
(xvii)
(xviii)

(xix)

organisation of the political institutions arfdrm of government (Constitution,
Parliament, government and judicial system);

organisation and number of local and regiocaathorities, their powers and borders
and their civil service;

local and regional elections;

housing;

public works with the exception of projectsra@tional importance;
communications, roads and transport withintéreitory of Kosovo;

water, forests, nature reserves;

protection of the environment and nature;

regional and spatial planning;

hunting and fishing;

agricultural policy and law, including agric¢utal property law;

culture, museums, historical monuments (tHouational monuments belonging to
the Serbian Orthodox Church should be under thet jprotection of FRY and

Kosovo);

teaching and education at all levels (subjeccertain measures of protection for the
Serbian language and education specified in thayktu

relations with religious communities;
sport;

tourism;

public health, hospitals;

police, maintenance of public order;

civil protection, fire fighting and naturabtastrophes;



(xx) administration of justice in criminal, civilnd administrative matters, subject to
review of the application of federal law by thedeal courts of last instance;

(xxi) family law and law of succession;

(xxii) mining and exploitation of natural resources
(xxiii)  energy policy;

(xxiv)  privatisation of public enterprises;

(xxv) taxes and budget of Kosovo;

(xxvi)  social security;

(xxvii)  symbols, flag and emblems of Kosovo;
(xxviii)  official languages in Kosovo;

(xxix)  civil service of Kosovo;

(xxx) media, including radio and television.

These suggested allocations would, of course, lgecuto the provisions of whatever
Agreement embodied the terms of a political settiein

It must be noted that that study was completedejpt&dnber 1998, and because that was then
and this is now it may be appropriate that somdersatvhich the report had assigned to the
federal organs and institutions should now be esedcin Kosovo, such as responsibility for
the criminal and criminal procedure codes, procecwfore the administrative courts, and
other areas of law. The proposal at (xx) abovéalsio require reconsideration in the light of
the present situation.

THE FEDERAL REPUBLIC OF YUGOSLAVIA, Mr Viadimir Goa ti
Professor, Institute of Social Sciences, Belgrade

The Federal Republic of Yugoslavia (FRY) was formad 27 April 1992 by Serbia and
Montenegro, two former republics of the Socialistd€éral Republic of Yugoslavia (SFRY).
There is a wide disproportion between the two répsibn terms of population size (9 791
475 and 618 287 respectively) and a similar asymymiet economic resources. FRY is
remarkably heterogeneous in ethnic (and cultueasiths: Serbs, as the most numerous nation,
make up 62.6% of the country's population, Monteinegh%, while Albanians as a national
minority comprise 16.5%. Serbia and Montenegro nakeparately are also ethnically
heterogeneous: Serbs comprise 65.1% of Serbiatdgimm, while Montenegrins account for
62% of Montenegro's population.



Serbia and Montenegro "entered" FRY each with @gigular and mutually incompatible
political institutions established back in 1990,ilSFRY still existed. The Constitution of
Serbia (adopted on 28 September 1990) providegrgmdent of the republic with enormous
powers, so that a "semi-presidential system" magd@ to be in effect in this republic. In
Montenegro, however, through constitutional amenusadopted in 1990, a parliamentary
system was introduced, confirmed subsequently lyGbnstitution of Montenegro of 12
October 1992. The Constitution of FRY (1992) dediree parliamentary system, like the
Montenegrin one. Some important provisions of tlengitution of Serbia (concerning for
example the guarantee of personal liberties ortsighd liberties of citizens during the state
of war) are in direct conflict with the provisiomd the Constitution of FRY. Between the
Federal Constitution and the Constitution of Moetgo only a few minor differences exist
because the Constitution of the latter republic a@dspted after the federal one. Even though
Article 115 of the Constitution of FRY requires ththe constitutions of the republics be
brought into line with it, to this very day the Gaitution of Serbia has not been made to
conform with the Federal Constitution. Moreover HRY several dozen federal laws are in
effect which were adopted in SFRY and conflict witke current Federal Constitution.
Through modifications and additions to the Constinal Law the deadlines for harmonising
these laws with the Constitution of FRY were prged several times; the deadlines expired
in 1995, but these laws have not been broughthatomony with the Constitution, nor have
they been abolished. Since in FRY two incompati@tnstitutions are simultaneously in
effect - the Federal Constitution and the Constitubf Serbia - as well as a set of laws from
the SFRY period which conform with neither of thesastitutions, the legal system of FRY
cannot be described as a logically ordered andcootradictory body of mutually dependent
norms. Rather, we may speak of the coexistenceaobws norms whose enforcement
depends on meta-legal factors, often on the cuuisttibution of influential individuals at
strategic positions in the federation and the ré&pulbhe confusion in the "legal terrain” is,
on one hand, an indicator of the conflicting intgse within FRY and on the other, a
generator of new conflicts.

As things stand at the end of 1999, conflicts inYFRave been taking place at, broadly
speaking, three levels: republican (the conflictween Serbia and Montenegro); ethnic
(conflict within Serbia, primarily - but not excluely - with the Albanian minority in
Kosovo-Metohija); and finally, political (the comdt within Serbia between the ruling
political regime and the parties of the democrapposition which on 21 September started
permanent protests demanding the resignation ofctimeent regime headed by Slobodan
Milosevic). We shall consider in more detail ea€tthese three kinds of conflicts.

(1) Confrontations between Serbia and Montenegro

In the dramatic events that preceded the breakdoiv8FRY (1991), the Montenegrin

leadership energetically backed the Serbian one [€aderships of these two republics
refused to accept the view that SFRY had brokenndafaiming instead that four Yugoslav

republics (of six altogether) - Slovenia, Croatéacedonia and Bosnia-Herzegovina — had,
by proclaiming their independence, committed adtSooe-sided secession”. Starting from
such a premise, on 27 April 1992 the political kxatlips of Serbia and Montenegro formed
the Federal Republic of Yugoslavia (FRY), insistthgt this state had the exclusive right to
continuity with SFRY. In order to procure proofsdopport such claims it was decided that
the Constitution of FRY should be adopted by théi&aent of SFRY (under the 1974

Constitution). But in that process, the Constitutaf SFRY (1974) was violated gravely at
several points. First, not all the federal unitekigart in the procedure of adopting the



Constitution, as was required by the Constitutibant in effect (Articles 400, 401, 402).
Second, the Federal Chamber of the Assembly of SKHR¥h was deciding on FRY's
Constitution did not have a quorum, because the W@slegates”) of the four "seceded"”
republics did not attend the session. Thus thesaercito proclaim the Constitution was made
by just 73 members of the Federal Chamber, whidtpraing to Article 291 of the
Constitution of SFRY, had 220 members. Third, thent of office of the MPs who were
deciding on the adoption of the Constitution hagiexd in 1990 (they had been elected in
1986). Finally, and most paradoxically, at the motmehen the Federal Chamber of the
Assembly of SFRY proclaimed the Constitution of ERFBFRY no longer existed. The legal
"acrobatics" described above missed the point, kewesince most countries refused to
recognise FRY's claim to the status of exclusivasssor of the "second Yugoslavia®.

On the very day on which the Constitution of FRYswmaoclaimed, the Federal Chamber of
the Assembly of SFRY (incomplete once again) adbgite electoral law and decided, with
no consultation whatsoever with the opposition iparbf Serbia and Montenegro, that the
first elections for the Federal Assembly of FRY Wbbe held as soon as 31 May 1992. In
addition to this extremely short period of time,igéhdid not suit the opposition in Serbia and
Montenegro, the ruling parties of the two republite Socialist Party of Serbia (SPS) and
the Democratic Party of Socialists of Montenegrd®fM), ignored the demands of the
opposition for equal access to the media duringetbetion campaign and for state subsidies
to political parties. For these reasons opposiparties called voters to boycott the May
elections. A large number of voters responded #rtball so that voter turnout in these
elections was only 56% in Serbia, and 56.7% in Mbagro, which is 15 and 18.3% less,
respectively, than in the first free elections (@PIhe atmosphere of deep political distrust
and strain in which the May elections to the Fedl®&arliament - the "founding elections" of
FRY - were held announced serious difficulties Withe country would face later on.

True, no difficulties could be perceived in FRYimétioning during the first couple of years.
This was the result of a firm consensus betweemtlieg parties of Serbia and Montenegro,
which used to solve all problems in the federatimough "political deals". But the situation

changed at the beginning of 1997 when the Montemé&y?SM split into two fractions. One,

supported by the majority, was (broadly speakimgjad-democratic; the other (also broadly
speaking) was neo-communist. The latter left th&&MPand formed a new party, called the
Socialist People's Party of Montenegro (SPPM)hinheat of the conflict within the DPSM,

Momir Bulatovic was eliminated (in July 1997) fraime position of party president and Milo
Djukanovic, expressing a resolutely pro-democratientation and critical stance toward the
regime of Slobodan Milosevic in Serbia, was elected party leader. In October 1997 Milo
Djukanovic succeeded in defeating Momir Bulatovicthe elections for the president of
Montenegro, although Bulatovic enjoyed strong meala material support from Serbia.
Djukanovic's victory was complemented by the tritmmip the republic’s parliamentary

elections (31 May 1998) of the pro-democratic ar@puropean coalition "For a Better Life"

(DPSM - People's Party - Social Democratic Parigr the SPPM.

The regime in Serbia could not, however, reconditelf to the democratic turn in
Montenegro. In its political conflict with Montenegthe Serbian regime has exerted a whole
range of pressures, violating the Federal Congtittand many laws. Let us name just a few:
preventing the MPs legally elected by the MontemeBarliament in 1998 from taking their
posts in the Chamber of the Republics of the Fédessembly; imposing Momir Bulatovic
as Prime Minister of the Federal Government, algothe Parliament of Montenegro was
against it, and blocking the traffic of goods betwethe two republics (particularly of



agricultural products from Serbia to Montenegrd)eTatter measure recalls the "economic
blockade" enforced by Serbia against Slovenia witBIFRY in late 1989. The illegal
obstruction of the members of the Montenegrin Baréint elected in 1998 from taking part in
the working of the Chamber of the Republics of Fad®arliament and calling into this
Chamber Montenegrin MPs elected in 1996 insteaddly aimed at achieving a majority in
this chamber of the Federal Parliament by the 8erhiling coalition, thereby sidestepping
the parity principle on which the composition oé tBhamber of the Republics is based, with
20 members coming from each of the republics. bhiteh, the ruling coalition from Serbia
wields a compelling majority in the other chambkthe Federal Parliament - the Chamber of
Citizens - because Serbia elects 108 and Monteragyo30 members to this Chamber. In
this way, regardless of the principle of equalityhe republics proclaimed in the Article 1 of
the Constitution of FRY (1992), Montenegro has beempletely marginalised both in the
Federal Assembly and in the Federal Governmeniyedisas in all other federal institutions.
Having lost the possibility of influencing the foation of federal organs through
constitutional means, Montenegro refused to enfotibe decisions of the Federal
Government.

At the beginning of 1999 Montenegro tried unsucitglysto avert the confrontation of FRY
with NATO. The Assembly, the President and the Govent of that republic insisted on
several occasions on the need to accept the Rah@b@greement on peaceful management
of the crisis in Kosovo-Metohija with the partictfmn of the international community, but the
Parliament of Serbia rejected the agreement. Wighdame goal in mid-March 1999 the
Montenegrin Parliament adopted a resolution denmandie return of Montenegrin army
reservists drafted in the Yugoslav Army (YA) to Menegro and calling upon the appropriate
organs of the republic to make sure that in thee aasconflict with NATO the Army of
Yugoslavia not be allowed to use the territory aéritenegro. When NATO attacks on FRY
began, the Government of Montenegro issued a déore26 March) rejecting the decision
of the Federal Government declaring the state of. v@n 1 May the Montenegrin
Government demanded that Montenegro be exemptedtfie international petrol embargo,
promising that the petrol it imported would not iieed by the Army of Yugoslavi@n the
basis of all this we may conclude that FRY candiled a federal state only in a figurative
sense.

The conflicts described above between the two &ddemits, where one of them does not
hesitate to breach the Federal Constitution and iaverder to further its own interests, are a
result of completely divergent political orientatgof the party coalitions in power in Serbia
and in Montenegro. In Serbia, the ruling coalittormed on 24 March 1998 consists of: the
SPS headed by Slobodan Milosevic, the extremetywifg Yugoslav Left (YUL) presided
by Slobodan Milosevic's wife Mirjana Markovic anbdet ultranationalist Serbian Radical
Party (SRP) of Vojislav Seselj. The parties of thed-and-black” coalition in Serbia (SPS -
YUL - SRP) - having won 76% of seats in the ParBatrof that republic (192 of 250) in the
1997 elections - oppose democratic reforms, prggeforms, and reintegration of FRY into
the world. In contrast, in Montenegro, the ruliraalkition - which won 53.4% of the seats (42
of 78) in the 1998 elections - consists of partigth a pro-democratic and pro-market
orientation: DPSM, PPM, and SDPM. Differences asdipularly striking between the most
important parties, which represent the backbonehef ruling coalitions in Serbia and
Montenegro: the SPS and the DPSM.

First, the SPS states that it is committed to piga#ion, but the relevant republican law
(1997) prescribed voluntary rather than mandataiyapisation in Serbia, which actually



means postponing privatisatiad calendas graecadn Montenegro, on the other hand,
mandatory privatisation has been in full swing. @et the SPS in principle supports
democratisation of the country and its connectiaith the world; in practice, however, the
political leadership of Serbia has not been wililagmplement the OSCE's recommendations
(of 1996) concerning the democratisation of thentigy although their implementation is an
essential precondition for its reintegration intee tworld. By contrast, the DPSM has
launched radical democratic reforms, includinghbg&ling of parliamentary elections in May
1998 that were judged as "free and fair" by botmestic and foreign monitors. Third, for
several years the SPS had been paying lip semwicedotiations as the way to resolve the
crisis in Kosovo-Metohija; nevertheless, on 23 ApE98 it organised a referendum whereby
foreign mediation was excluded. In addition, itni@d a coalition government with the
ultranationalist SRP which in its Program (1996yaxhtes the abolition of the already
limited autonomy enjoyed by the province accordimghe Constitution of Serbia (1990). In
this area as well, the DPSM has pursued a compléliéfierent policy from the SPS, as
evidenced both by the party's efforts to bringpghablem of Kosovo-Metohija to a resolution
exclusively through negotiation, including the pbasgy of foreign mediation, and by a more
tolerant policy of the DPSM towards national mities within Montenegro itself. Finally, the
SPS energetically opposes the arrest of indicted oneninals and their extradition to the
International Tribunal in the Hague, although Ser@ssumed such an obligation by signing
the Dayton Accords. The fulfilment of this obligaii became even less likely when, in April
1999, the International Tribunal indicted, amongeos, the President of FRY Slobodan
Milosevic and the President of Serbia Milan Milatimc, for crimes committed in Kosovo-
Metohija. Unlike the SPS, the DPSM has explicitymomitted itself to implementing the
Dayton Accords, which is illustrated by public staents of its leaders that indicted war
criminals would be arrested in the territory of Memegro. We are facing here an
extraordinary paradox indeed - to our knowledgepnacedented in the history of federalism
- that the chief of the federal state and the cbiebne federal unit can be arrested in the
other federal unit.

(2) Ethnic Division

The crisis of interethnic relations, particulargiations with Albanians (17.2% of Serbia's
population) in Kosovo-Metohija, has a long histerigich we will not deal with in this text.
The "Kosovo problem” was politically reopened aé theginning of 1989, when Serbia
adopted amendments to the Constitution of the Repabnsiderably curtailing the rights of
the autonomous provinces (Kosovo-Metohija and Vdiwa) that had been guaranteed by the
Constitution of SFRY (1974) then in force. Expragsiheir discontent, Albanians in Kosovo-
Metohija organised mass demonstrations after wiielstate of emergency was introduced in
the province. In January 1990 Albanian revolt brokeagain, demanding the abolition of the
state of emergency, free elections and the reledgeolitical prisoners. The revolt was
suppressed by the intervention of the Yugoslav R&Army (YPA), which was followed by
decisions of the Parliament of Serbia dissolving Brovincial Assembly, the Executive
Council of the Province and the Presidency of theviAce. Furthmore, decisions of the
responsible bodies of Serbia abolished previousdacturricula and introduced new ones;
Albanian teachers who refused to work on the baithese new curricula were dismissed,
and many Albanian-language schools were closed dblwever, the measures of the ruling
regime in Serbia were not limited to the educatieyatem but affected other spheres as well.
As stated in the report of the Belgrade CentreHoman Rights: "... In the early 1990s the
Serbian authorities suspended almost all Albaniegttbrs of state-owned enterprises, while
over 100 000 Albanians were fired... Thus in Kosa/a@ompletely divided society had



emerged: Serbs and Montenegrins controlled the sigparatus and state-owned enterprises,
while agriculture and the black market were leftAibanians. In the meantime, Albanians
established a certain para-state system of governwigch was completely at variance with
the Serbian Constitution and law$Tyman Rights in Yugoslavia 199899: 255).

Protesting against the repressive policy of themmeg Albanians followed the lead of their
parties in the "Albanian alternative" grouping am/cotted the elections for the Parliament
of Serbia held in 1990, as well as all subsequbsdtiens, and refused to participate in the
population census carried out in SFRY in March 1%®dtween 26 and 30 September 1991
the "Albanian alternative” even organised an illeggferendum "for the sovereign and
independent state of Kosovo". According to the oiggrs, 89.3% of the citizens went to the
polls in this referendum and 87% voted in favouthaf referendum question (Lutovac, 1995:
115). Refusing to participate in the "official" jtadal life of Serbia and FRY, the parties of
the Albanian national minority in Kosovo-Metohijavesn formed their own political
institutions: a parliament, a government, admiaiste organs, etc. Parallel institutions -
largely tolerated by FRY and Serbian authorities! timne end of 1996 - were also established
in the areas of education, culture and health célte scope of these institutions is
convincingly demonstrated by the figures: for ins& in the 1994/95 school year about 380
000 students were included in the parallel edunatieystem in Kosovo-Metohija at all
levels, along with about 20 000 teachers, professmd technical personnel. The annual
budget of the educational system was about $20iRiHm

Absorbed by the crisis in Bosnia-Herzegovina, tegime in Serbia did not obstruct the
functioning of parallel institutions. Instead irected its efforts to stopping the emigration of
Serbs from the "Southern province" and on blockimg "expansion” of Albanians into the
territory of Serbia outside Kosovo. To this efféise Law on Special Conditions for Real
Estate Transactions was adopted (in 1989). Ar@ctd the Law authorises the Ministry of
Finance of the Republic to approve the transfesvafiership or other real rights between two
persons, or between persons and legal personaltitig® territory of the Republic of Serbia
(excluding Vojvodina). According to this Law the mktry of Finance, or more precisely its
Council for Economic and Legal Affairs, grants apml of a transaction "...in cases where it
is judged that the transaction will not cause modifons in the national structure of the
population or lead to emigration of members of gi@aar nation or nationality, and where
the transaction will not provoke alarm or inseguot inequality among citizens of another
nation or nationality" (Article 3). Significantlywhere a contract is made without the
appropriate approval the Law makes the buyer dliaiée to prosecution, but not the seller,
because buyers are predominantly Albanidhsnian Rights in Yugoslavia 1998999: 53-
54). Understandably, the legislator did not mentAdhanians explicitly in the text of the
Law; instead, selective enforcement of the genpravisions of the Law was ensured by
giving powers to the state organs to grant or depgrovals for real estate transactions
arbitrarily. By this law the principle of equality is blatantholated, because citizens' rights
are made dependent on their ethnic membership.

The peaceful coexistence of two ethnically definemmmunities in Kosovo-Metohija

collapsed at the beginning of 1997 when the militabellion of the Albanian population

broke out. The conflicts between the "Kosovo Liltiera Army”, on one side, and the police
and the army, on the other, escalated rapidly. @dgtustration is provided by the fact that in
the course of fighting in the area of Drenica inrbfa1998 several hundred people were
killed. After that the international community demded that FRY start a dialogue with
Albanian representatives in the presence of intermal mediators. Rejecting this idea, the



ruling regime in Serbia decided to support its tiggastance with an alibi in the form of "the
will of the people". For this purpose a referenduras held on 23 April 1998 with the
question: "Do you accept the participation of fgrerepresentatives in solving the problems
in Kosovo-Metohija?" According to the official reyd74% of Serbia's citizens went to the
polls in this referendum, 94.7% of them voting agaiforeign participation. We shall not go
here into the many irregularities of this referemd(Goati, 1999: 167-172), but what is
certain is that its results served the ruling regimell in its rejection of offers for the
participation of foreign representatives in solvithg Kosovo crisis. The whole issue soon
came to an end though, since the UN Security Cbimdis Resolution No. 1199 demanded
that FRY put a stop to fighting in Kosovo-Metohifagilitate the return of refugees to their
homes, enable unhindered delivery of internatidnahanitarian aid and begin negotiations
with the Albanian minority. On 3 October 1998 thaeitdd States, via Richard Holbrooke,
sent a "last warning" to FRY either to begin impésring the Resolution immediately or to
face a military intervention by NATO. This interden was avoided, because FRY
consented through an agreement struck between @ahdilosevic and Richard Holbrooke
on 13 October 1998 to meet all the demands of tesoRtion 1199. In addition, FRY
accepted that 2000 OSCE “verifiers" and (unarmedf® planes would take over the
monitoring of the implementation of the agreeméset us note that through the Milosevic-
Holbrooke agreement the foreign factor directly taled” in the Kosovo-Metohija crisis,
which represented a violation of the republic's Lamv Referendum and People's Initiative
(1994) stipulating that the decisions citizens make referendum are mandatory (Article
25).

In practice, however, the Milosevic-Holbrooke agneat was not enforced and military
conflicts in Kosovo-Metohija resumed in late 199%e last attempt to reach a peaceful
solution of the crisis was made in Rambouillet irarbh 1999 when the international
community offered FRY and the representatives ef Atbanian minority the opportunity to
sign an agreement on a peaceful resolution of tisesscSince FRY refused to sign, on 24
March NATO began bombing FRY. The bombing stopped9June 1999 when FRY
accepted all NATO demands concerning Kosovo-Medolpijimarily the demand to withdraw
all its military and police forces from the proveacSubsequently a UN protectorate has in fact
been introduced in Kosovo-Metohija.

We have given a brief outline of the evolution loé t'Kosovo crisis" and the problem of the
Albanian minority, although other ethnic groupsSerbia have also been facing considerable
difficulties, as the ruling regime has systemalycdhvoured the majority nation at the
expense of minority ethnic groups such as Hungariarb% of the republic's population) and
Muslims (2.5%). The unenviable position of minoréghnic groups in FRY in general is
convincingly demonstrated in a study of the Helsi@kmmittee for Human Rights (1995)
that includes a list of measures and acts of st@ans (mostly in the territory of Serbia) that
harmed national minorities (International Convention the Elimination of all Forms of
Racial Discrimination A Review of Legislation and Practice in FR Yugadsla¥995). Anti-
minority policy sometimes assumed the form of legjatrimination. A remarkable example
is the Law on Cultural Values adopted by the SerBiarliament on 16 December 1994. This
law lists five elements defining a cultural valuengnich the continuance is subsidised by the
state; one of them is "significance for nationasttmy” (in the sense of ethnic history).
Members of Parliament from the Democratic CommumtyVojvodina Hungarians tried
unsuccessfully to explain in the Serbian Parliantleat by such a definition of cultural value,
members of minorities are discriminated againsitabse they are obliged, as taxpayers, to



finance cultural values of the majority nation, ighmembers of the minority nation are
relieved of a reciprocal obligation towards cultwalues of minority groups.

(3) Conflict with the Opposition

In contrast with most post-communist countries afith-Eastern Europe, the establishment of
democratic institutions in Serbia and Montenegr@900 did not occur as a result of pressure
"from below" but of decisions of the ruling commsinparties of the two republics. These
parties, after changing their programme commitmeani$ names, have managed to win all
the elections for republic and federal parliamématl so far. For this reason the first peaceful
change of government has never been completedrinaSand Montenegro, as it has been in
all other countries of the region. Nonethelessratthe republic elections in Serbia in 1997
and in Montenegro in 1998 former opposition pariieboth republics came to power within
various coalition arrangements, so that in botluloéips we may speak of the beginning of a
gradual peaceful change of government.

The survival in power of ex-communist parties irrki@ and Montenegro (SPS and DPSM
respectively) is not only a result of the broad mup enjoyed by these parties in the
electorate, but also of the extremely unequal dardi under which electoral contests have
been held. The SPS and (until 1998 elections) tR&ND have held strong advantages over
opposition parties in economic, institutional anddia terms. Economically, they have been
in a better position because they "inherited" \asperty (buildings, cars, enterprises) from
the previously ruling communist parties. Institatdly, the SPS and the DPSM have been
able to change electoral laws and laws on electooahdaries according to their current
interests and without consultation with oppositmarties. Finally, in the media domain, the
SPS and the DPSM have enjoyed greater "favour" filmenofficial media than opposition
parties (see Goati, 1999). For these reasons ndnieo elections in Serbia (and in
Montenegro until 1998) could be considered free famd The superior position of the ruling
parties over the opposition has, however, been rappaiot just in elections but also,
particularly in Serbia, in political life generalgpeaking. For example, the Constitution of
Serbia was adopted in 1990 in the one-party padianelected under the "ancien regime"
with no consultation with opposition parties. Tisswhy the most important parties of the
democratic opposition, the Serbian Renewal Moven{&RM) and the Democratic Party
(DP) have been challenging the legitimacy of thétipal regime in Serbia since 1990. We
can also note that, unlike these two parties, Hréigs of the Albanian minority have denied
that Serbia and FRY have any legitimacy as "paliticommunities” (on the difference
between "political community" and regime see Easi®79: 143).

Seeking to maintain its dominant political posititine SPS did not refrain from violating the
law, even laws which it had decisively influenceskif. A good illustration is what happened
at the constitutive session of the Serbian Parli@nom 28 January 1993, when the SPS,
assisted by the SRP, without prior notice enactetew law on electing members of the
Chamber of the Republics of the Federal Assembhge Previous law was based on the
principle that each party represented in the Ruadid of Serbia had the right to be
proportionally represented among the 20 membeithefChamber of the Republics of the
Federal Assembly elected by the Serbian Parliaménter the new law enacted on 28
January 1993 the principle of proportional représton was abolished. Subsequently, on the
same day and at the same session, the Parlianesté¢clto the Chamber of the Republics
only members from the SPS and the SRP. In this ti@ylegal obligation that a law must be
published in the "Official Gazette of Serbia" b&fdrecoming effective was breached. Even



more serious is that by this decision of the Pamdiat of Serbia, a fundamental legal principle
that laws must not be enforced retroactively wasated; in this case the changes in the law
concerned a matter already settled by the electimid some time before (in December
1992).

The opposition in Serbia did not resign itself t® marginal political position but tried to
force the ruling party to make concessions. To éfffisct opposition parties have left sessions
of parliament, boycotted elections and organisedssmdemonstrations. The longest
demonstrations, lasting from mid-November 199éhmaarly February 1997, were provoked
by the regime's attempt to prevent the oppositromftaking power in municipalities and
cities where it won a majority in the 1996 locaalons (the "big electoral fraud"). While in
this case the regime was forced to yield and let dpposition take power in cities and
municipalities where it had won, threats of elettimycotts have been less successful. Such a
threat did not succeed, for example, in the elestifor the Parliament of Serbia in 1997
largely because the SRM did not join the boycott 1% opposition parties but instead
participated in the elections held under unfavaratbnditions. Yet these elections were
boycotted by a number of parties, including the &&l the Democratic Party of Serbia
(DPS), which in the preceding elections in the l#igu1993), had won one-sixth of the votes
(16.7%) between them. If we add that in the 19@¢teins Albanians, making up one-sixth of
Serbia's population, did not vote (like in all prding elections), then it is not exaggerated to
conclude that a non-representative, rump parliaraerdrged from the 1997 elections. In this
parliament there has been no chance to hear tleesvaf important opposition parties on
dramatic problems faced by Serbia from 1997 to 1$8%e we have in mind in particular
some democratic opposition parties that have adedca compromise resolution of the
Kosovo crisis, through which FRY's military confliwith NATO would have been avoided.
Since they are not represented in the Parliamer$esbia, the parties of the democratic
opposition have been engaging in mass protestsnbeg2l September 1999 in 18 Serbian
cities, with the goal of forcing Slobodan Miloset resign and calling pre-term elections
that would for the first time be held under fainddions.

Whereas undemocratic elections comprise a contgatire of the political development of
Serbia from 1990 to 1999, elections were held imidoegro on 31 May 1998 and basically
met the criteria of democracy. Monitoring missiafishe OSCE and the European Bureau for
Democratic Institutions and Human Rights judged tha

... Parliamentary elections... were well organised are a significant improvement
compared with previous elections held in Montenedrbese elections are a step
forward in the direction of fulfilling the conditne which are the OSCE's basic
commitments. The Monitoring Mission has the pleasuo state that most
recommendations directed by the Monitoring Missian1997 as well as by the
technical assistance team since February 1998 mdrento practice (Parliamentary
Elections of 19980fficial Gazette of the Republic of Montenegk698: 109).

Concluding remarks

The threefold conflict described above of FRY "witkelf" is closely tied to the conflict
between FRY and the international community whiels followed FRY like a shadow ever
since its proclamation on 27 April 1992. Approxielgtone month later (on 30 May) the UN
Security Council voted to introduce economic samdiagainst FRY because it had not
withdrawn the YPA and paramilitary forces from therritory of Bosnia-Herzegovina.



Economic sanctions of the UN were lifted in lat®39but this did not bring with it the return
of FRY into the UN and other major internationagj@misations, because some prerequisites
for that had not been fulfilled: namely, democtisn of the country and respect of human
rights. After military rebellion in Kosovo-Metohij&RY found itself, as we have already
described, again on the agenda of the UN Secuiiyn€il, and then in a military conflict
with NATO as well. With the end of the conflictihe beginning of June 1999 the question of
the future of FRY comes to the forefront.

Dissatisfied by the inferior position of their rdghg¢ within the federation in the preceding
period, the Government of Montenegro adopted (cAufust 1999) a document entitled
Basic Elements of New Relations of Montenegro amdi& suggesting the transformation of
FRY into a confederate union. The Government of tdoegro sent this proposal to the
Government of Serbia, but the latter failed to cegpby the beginning of October, with the
explanation that the matter is within the competent the Federal Assembly, where the
ruling coalition of Serbia has the "control packagt shares” and whose decisions
Montenegro refuses to recognise. The President ohtdhegro, Milo Djukanovic, on 6
October 1999 announced that there is a "precisdlidea for waiting for Serbia's response,
and when it expires a referendum on independencgdwaee held Yijesti, 6 October 1999).
Two days later the SPS expressed willingness to"stéerparty dialogue” with the DPSM on
the proposal. Yet the fate of the Montenegrin pegpoand the future of FRY as well, depend
to a great extent on the situation in Serbia. Ifthis republic radical democratic change
occurs, it is possible to expect the settling & thlations between the two republics on new
principles. If, on the other hand, the existingimegyin Serbia remains in power, it will almost
certainly resist the transformation of FRY intoafederation. In that case Montenegro will
probably proclaim independence and FRY will at oHmecome history” and the number of
independent states on the territory of SFRY wiltdrae equal to the number of republics that
composed it.
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The debates of the Parliamentary Assembly of thenCib of Europe offer a great deal of

food for thought regarding the process of the pehahange of regime in Albania and the

establishment of a free and democratic governnretiiat country. The debates concern both
Albania’s application for membership of the CourafilEurope and the management of the
internal conflicts which affected constitutional véopments in Albania even after the

country became a member of the Council of Europ&3duly 1995.

When reading the documents relating to this progessnust bear in mind that one of its
main features is the essentially internal naturethsd difficulties which international
organisations and bodies have had to deal withcctls®s and conflicts which endangered
Albanian democratisation had their sources in m@krconomic and political instability.
Until the recent developments in Kosovo the inteamal community appreciated Albania’s
restraint in the context of Balkan conflicts andl lsldom had occasion to express concern
over Albanian activity in the field of internatidn&lations. The restraint of its foreign policy
in the face of rising tensions appeared to be @faf stability in the region.

Relations with Greece deteriorated, however, wher@reek authorities tried to stop the flow
of refugees looking for a better economic situaiionhe Greek territory. Large numbers of
Albanian illegal immigrants were sent back to theauntry, and at the same time the
disagreement between the two governments as tsiteeand the treatment of the Greek
minority in Albania resurfaced. Tensions furthecatated over a border incident in which
two Albanian soldiers were killed and the Albanauthorities retaliated, arresting five ethnic
Greeks accused of conducting espionage for Gréamaperation was re-established when
the arrested people were released and the Greekrgent lifted the veto blocking European
assistance to Albania. These developments wereuffaglp in particular, through the
intermediary of the authorities of the European @amity, of which Greece is a member and
on which Albania depends for economic support. W&l seturn to the problem of the Greek
minority in Albania when we deal with the interrdimension of the Albanian process of
democratisation, which is the main point of intégshis paper.

Concern was also frequently expressed about theecoiences of the availability of large
numbers of weapons in Albania. These weapons wakentfrom the depots during the
turmoils of the past years and were assumed tordmuéntly smuggled to Kosovo via
Macedonia and other bordering countries. Thisitllicoss-border trade was seen as a major
contribution to the possibility of inter-state clictls in the Balkans but an evident sponsorship
of this traffic or a guilt in the field of the Allbégan goverment were never proved. However,
many international sources of information sharexldpinion that these developments had to
be connected with the operations of the Kosovo riaitten Army, which had a relatively free
hand in the north-eastern part of the country dube evident security vacuum.

With the explosion of the crisis in Kosovo, Albargaperienced an influx of half a million
refugees and became the basis of operations fointkenational intervention. Although
international commentators predicted a destabibisadf the country, it in fact accepted the
situation with remarkable calm. The problem of énms trade was only partially superseded,
although the presence in the area of NATO armeckfostrengthened the monitoring of the
borders, insofar as those armies appear to berigtéel to this task than the international
peacekeeping forces entrusted with the restoradiotaw and order following the 1997
uprising in the frame of the ltalian-led Operatidiba. In any case the large number of
weapons in civilian hands has continued to be amnfagtor of internal distress which has to
be dealt with by the Albanian government.



The process of democratisation in Albania startbémthe Communist Party authorised the
formation of other political parties in December9@9 But it was only after the elections
which were held between March and April 1991 thatransitional "constitution” was
adopted: it is known as the Law on Major Constitnél Provisions. It was a very rough
document requiring - to be effective - the approsiad large number of detailed legislative
provisions aimed at its implementation. Accordimgat generally shared opinion the new
Parliament should have taken care of the task pfaayjing all the necessary statutes in view
of the completion of the first phase of Albaniaansition to a democracy. But the Assembly
was largely controlled by the former communist paahd did not have the benefit of a
thorough political debate about the future Albanragime. Mr Ruffy, one of the Swiss
members of the Parliamentary Assembly of the CdwfcEurope, correctly reminded his
colleagues of the analysis of the elections madéhbydelegation of the Council of Europe
Parliamentary Assembly which monitored them: "thesections, while not totally fair,
particularly during the election campaign, can égarded as free and democratic, especially
if compared to the 1987 elections in which, oul & million voters, the single party obtained
100% of the votes (only one vote against)". At thiaige Albania was granted special guest
status with the Parliamentary Assembly of the Cdwid&urope in November 1991.

Instead of thinking about the implementation of Lia@v on Major Constitutional Provisions
the political forces focused their debate on theppration of a new draft Constitution, which
should have reflected the on-going transition.ratfdraft had been ready before the elections
of Spring 1991 and a second draft was prepared tifése elections, but neither of them
received the necessary support. In the meantimeetestions were called: the party in power
was losing the support of the electorate, the irmmh 250-seat Assembly was thought to
need a renewal, the introduction of some elemehnpgaportionality was required, and even
the number of seats in the Assembly was discusseduise it was perceived to be too large.
After the elections, which were held on 22 and 2ardh 1992 and were won by the
Democratic Party, a new commission was appointedvaok on the third draft of the
Constitution.

It is worth recalling that the draft of the new &twal law was revised by the Council of
Europe and by the CSCE Office for Democratic lostinhs and Human Rights. Although in
January 1992 these institutions found the text@atde, a new amendment adopted by the
Assembly to eliminate any reference to the politioeganisation of national minorities
recognised by law changed the meaning of the dostuniée representatives of the Greek
minority in Albania complained and looked for héipm the international community. The
Council of Europe heard their call and tried to ambta change of the law, but -
notwithstanding the intervention of the Secretagn&dal of the Council and of the President
of the Parliamentary Assembly - the Albanian autle® response was not completely
satisfactory. It was not until the arrival in Tiewf a special envoy of the President of the
Parliamentary Assembly that the legislative pranswas to some extent bypassed through
the formation of a new political party, the Uniar Human Rights, not explicitly connected
with the Greek minority but largely entrusted witie task of taking care of its rights and
interests.

In fact, after the elections of 1992, Council ofr&ae observers arrived at the conclusion that
their results "opened the way for closer relatibesveen Albania and the Council of Europe,
with a view to subsequent membership - subjeceteew of the position of the ethnic Greek
minority (notably in the south)" (Opinion No. 182905) of the Parliamentary Assembly of



the Council of Europe). Concerns were raised waitard both to the precise nature of the
protection of this community and also to the idicdtion of the ethnic Greek Albanian
citizens: the minority criticised the position takéy the Albanian government to restrict
education in the mother tongue to the ethnic Gredlabitants residing in the districts
surrounding the towns of Argyrocastro and Ayii $dga excluding the residents of the towns
themselves, who were therefore deprived of the sszag protection. Moreover assurances
were sought that the Orthodox Christian commumitlbania was not deprived in practice
of an opportunity to flourish (Doc. 7304 of the Ranentary Assembly - appendix I). As a
matter of fact, the Greek minority and the Ortho@xistian community issue were only two
of the major problems which had to be settled. &toee, in January 1993, a joint European
Commission/Council of Europe programme of co-openain the fields of human rights and
the rule of law was established and the Venice Cmsion was highly active in assisting
Albanian efforts to complete a new draft of the &dntion.

Whereas Albania's new Civil Code entered into fancllovember 1994 after its adoption on
the basis of a draft prepared with the help of rmd@onal financial institutions, on 6
November 1994 the new draft of the Constitution wescted by a referendum called by the
Parliament in agreement with a proposal of theiBees of the Republic. The opposition, that
is the Socialist Party, complained that - accordim¢he constitutional rules - the draft could
not be submitted to the vote of the people withbaving gained prior parliamentary
approval, but the Constitutional Court upheld tleéerendum's lawfulness. In an opinion
written for the Parliamentary Assembly by the Swissmber Mr Columberg we read that
“"the reason for rejection of the draft was appdyemit the text itself (the public had not even
discussed it in depth); it was rather a rejectibrihe whole situation in the country at the
time" (Doc. 7338). The conflict between the poltiparties was actually growing day by
day, while criminal trials were carried on whichncerned not only representatives of the old
nomenclatura but also such a prominent personalithe transition as Mr Fatos Nano, who
had been Prime Minister from February to June 1&%d was accused of abuse of authority
and forgery of official documents relating to ardrh the Italian State. Arrested on 30 July
1993 although his parliamentary immunity had noerbdifted and without parliamentary
authorisation, he was held in custody despite #wt that the offences of which he was
accused were not punishable - according to thei@piof his lawyer - by imprisonment. The
trial did not begin until 5 March 1994, and Mr Names sentenced to twelve years'
imprisonment. The Court of Appeal and the CourCafsation upheld the decision. On the
basis of a reasoned opinion of the Inter-Parliaamgn€Council, doubt was expressed by the
Parliamentary Assembly of the Council of Europaaathe guilt of Mr Nano and the fairness
of the procedure adopted. The solution of a presidiepardon was suggested ("provided Mr
Nano is not subsequently barred from participatmghe political life of the country": the
opinion of Mr Columberg reminded his colleagues tbé advice given by the Inter-
Parliamentary Council) because it was consideradotdigation for the Albanian authorities
to solve Mr Nano's case".

These developments underline the importance otdneern about the judicial system that is
frequently underlined in the papers of the CountiEurope. Judicial independence was at
stake and effective solutions had to be found ewvibf ensuring, on the one hand, the
transition from the old judiciary dependent on government and the single party to a new
judiciary independent of the other constitutionadlwers, and, on the other hand, the
establishment of a full guarantee of neutrality anpartiality of the judges with regard to the

people concerned by their activity. Some major |eois were addressed by the international
institutions, and particularly by the Council of repe and the Venice Commission: the



professional training of magistrates, the role g High Council of Justice in dismissing
judges, the reform of the Prosecutor's Office. Testion of a close examination of the
qualifications of some judges, which were suspedtkdot being in conformity with the
requirements of the Main Constitutional Provisionwas frequently raised: some
appointments were contested. But also the lackufifcent legal training was underlined.
The government tried with some foreign help (jJdtopean Commission/Council of Europe
programme of co-operation) to solve the problenhwsipecial courses lasting no more than
six months, which were attended by more than 4080ms. These people were permitted to
take examinations at the Faculty of Law and to ¢aendiplomas necessary for appointment
to various state positions, including that of judgeal prosecutor. The solution looked useful
and effective but its consequences are and wifetigdoday and in the future insofar as the
poorness of such legal training is becoming appahareover, there have been complaints
about the lack of impartiality in the selection gess: some of the persons selected were from
families that had been persecuted by the commuegsine, but most of them were graduates
of university faculties and were identified as Ibf@lowers of the political party in power.
The Democratic Party was evidently trying to essibla judiciary prone to accepting its
political guidelines: this hypothesis is confirmbg the frequent dismissal at the time of
judges and prosecutors who were not connectedthattParty itself. That is the reason why
the question of the role of the High Council of tles was raised by the international
observers.

Notwithstanding these difficulties and flaws, beénel994 and 1995 there was growing
support inside of the Council of Europe for theegutance of the Albania’s application to
become a member of the Council of Europe. The opimf Mr Columberg underlined the
considerable progress made by the country towdrelsniplementation of the principles of
freedom and democracy as well as "the (laudablek wbthe Council of Europe task force
for Albania and its legal experts” (Doc. 7338 Rarlentary Assembly). The fact that "Albania
has been functioning as a multi-party parliamenteynocracy since the elections of 31
March and 7 and 14 April" was considered to be afipular relevance (Opinion No. 189
(1995) of the Parliamentary Assembly). Human rigidse to be implemented under the Law
on Fundamental Freedoms and Human Rights (31 MB#&3) and in view of the recent
adoption of the new Criminal Code and the new Caofd€riminal Procedure. In principle,
compliance with the principle of separation of pesvevas secured by the existence of the
High Council of Justice and by the recent creatbthe Constitutional Court. Even if heavy
industry had not yet been privatised, the privéitisaof land had made great progress and
small enterprises were in the process of beingapised.

As the Republic of Albania became a member Statth@fCouncil of Europe on 13 July
1995, it was bound - like every other member Stabebe monitored in the framework of the
monitoring process provided for by Order No. 50898) of that institution. In reality, the
monitoring process has not only been a procedumediiat scrutinising the behaviour of the
country concerned, but has also been the occasroeniuring Albania received the political
and technical co-operation necessary to guaranfag and coherent implementation of the
obligations and commitments of a member Statehdncase of Albania these obligations and
commitments were particularly heavy because themaace of its application was based on
the assesment that there existed an adequatedloafpitust”, which Albania was supposed to
have built up "in its relations with the Council Btirope - and, indeed, with other European
and international bodies and with our member stgeescording to the opinion of a Belgian
member of the Parliamentary Assembly Mr Kelchtersna®oc. 7304). It was the follow-up
to a positive evaluation of the dynamics of progreghich were deemed sufficient to justify a



political judgment to the effect that the levelAdbania's achievement could be interpreted in
the terms required by the Statute of the CouncEwfope. But in the meantime the country's
extremely difficult starting position was taken anaccount, keeping in mind the former

totalitarian system, the situation of economic ramd the absence of a democratic or legal
tradition.

Albania was required to sign - at the time of asimas- the European Convention on Human
Rights and its Additional Protocols, to comply witle principles of Recommendation 1201
(1993) on the protection of minorities, and to fyatvithin the period of one year all the
aforementioned instruments and the European Coiovefdr the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment. Bobtblo. 6 had to be ratified within
three years. But other important commitments wertered into by Albania concerning the
implementation of human rights and fundamental doges, the judicial system,
"decommunisation” laws, the case of Fatos Nano,ption system, police custody and
property issues (also with regard to the rightseifious communities).

In January 1997 the first phase of the monitorirgeess started. Inevitably, the bodies of the
Council of Europe were confronted with electorablgems, because in 1996 parliamentary
elections and local elections were called in Albafihe parliamentary elections became a
major issue of conflict because of the oppositia®sision to boycott the second round in the
context of violence marring voting procedures ahthe numerous irregularities observed on
the first polling day. Whereas both previous pamnkmtary elections were observed by a
delegation from the Parliamentary Assembly, no nkess were sent for the elections in May
1996, as Albania was already a member of the Cboh&urope. According to a report of
the OSCE Parliamentary Assembly, however, the wgalidf the outcome could not be
guestioned even if the credibility of the demoaratrocess in Albania appeared undermined
by irregularities, technical difficulties and prebis with the interpretation of the electoral
law.

Notwithstanding the boycotting of the Albanian Rarlent by the opposition, the
Parliamentary Assembly of the Council of Europe wascessful in organising a round table
between Albanian political parties with a view teaaging the electoral legislation to avoid
future occasions of conflict. Concern was also egped, on the one hand, at the frequent
improper conduct of the police, and, on the otlardy about the exclusion from the elections
of persons who have held certain posts in the ComshParty or State structures, or were
listed in the files of the secret service as infersnor collaborators. The amendments that
were agreed to and were adopted by the Albanidmodties concerned in particular the law
on public meetings and the forthcoming local etedi It was decided to allow the visit of a
delegation of observers during the local election®©ctober: the conduct of the electoral
operations on both polling days was satisfactony.Resolution No. 1114 (1997) of the
Parliamentary Assembly it was suggested that theergment had to provide sufficient
guarantees for the normal functioning of the opjmsiparties: the rapporteurs’ opinions
explicitly mentioned the use of the state-owned isedhich had not been entirely unbiased
during the electoral time. On the other hand, thposition was invited to take part in the
work of the Parliament, partly with a view to proting co-operation in the preparation of the
necessary legislative reforms.

Progress in the implementation of the Albanian caments was welcomed, particularly
with regard to the ratification of the European @emtion on Human Rights (and some of its
protocols) and of the European Convention for thevéntion of Torture. A moratorium was



instituted on the execution of the death penaltyt e observers stated that a number of
obligations and commitments remained unfulfilled, that more progress was necessary
(beyond the simple ratification of internationastiuments that had not already been ratified).
The importance of implementing the proposals of\teaice Commission through the reform
of the Albanian judiciary in the framework of th@whcil of Europe Demo-Droit Programme
was stressed: the major problems related to theiajopent, dismissal and immunity of
judges and prosecutors; the composition, role andeglure of the High Council of Justice;
the prosecutor's office and the Albanian policedacay (which required the co-operation
with the Council of Europe). A fair tax treatmerfttbe press and improvement of media
access in general to official information were segjgd.

Political conflicts, economic difficulties, the datisfaction of the unemployed, the increasing
incidence of illegal activities (particularly weapso or drugs trafficking and smuggling

cigarettes) and, eventually, the crisis of the pydaschemes led to a deterioration in the
Albanian social situation. The government was ga#lgidosing the confidence of the people,

who had largely supported the majority in powethat parliamentary and local elections of
1996.

Actually, in the absence of any serious economitatives of the public authorities, a major
source of earnings had to be connected with theappce of a number of companies
engaged in borrowing money at very high rates tdrest - but also engaged, allegedly, in
money laundering. The system had apparently wolteed few years. When the managers of
the foundations working the pyramid schemes annedirtbat they were no longer in a
position to pay the interest and delayed day by tii@yreturn of the capital, turmoil and
agitation exploded throughout the country, and esgfig in the cities of central Albania
where large numbers of the creditors lived. Theegoment tried to deal with the situation,
started investigations into the functioning of tmmpanies concerned, and announced that it
would distribute those of their assets that hadhbbeszen in the banks. But it was not in any
position to comply satisfactorily with its engagertse While the attempts of the opposition to
organise non-violent protests were repeatedly fedudy the public authorities, violence also
erupted in the south of the country.

In the context of the spreading riots the governimaggpeared to be unable to control the
development of the protest movement politically aletlared a state of emergency on 2
March 1997. Afterwards it was obliged to resigremthough the President, Sali Berisha, had
been reappointed despite the emergency situatios.najority agreed to arrange a coalition
government with a premier choosen by the largepbsiion party. Fatos Nano, along with
other political (and ordinary) prisoners, was fraedid-March.

A political solution to the crisis was favoured dhgh the intervention and visits of the
Council of Europe, European Union and OSCE reptatigas, who were effective in
convincing the political parties to find an agreemeBut violence continued all over the
country, the curfew was still in effect and goveamn attempts to remove the censorship
instituted at the beginning of March failed. Mostlwe south of the country remained outside
government control and many districts were substiytruled by regional "salvation
committees”. Representatives of these committedsimélora with representatives of the
opposition political parties and signed a politidaklaration supporting the government and
accusing the President of dividing the countryythmeant that Albania had ceased to function
as a constitutional state. At the beginning of Agre Socialist Party eventually decided to
send to the Parliament the deputies who had prelidaoycotted the Parliament’'s work: it



thus complied with the principles of the nationakanciliation platform signed at the
formation of the new government.

From our point of view, the decisions taken in theantime by the international institutions
are particularly relevant. All of them were premghrey OSCE missions chaired by Mr
Vranitzky and including representatives of the p@an Union, Western European Union and
Council of Europe. It was correctly underlined (D@806 of the Parliamentary Assembly of
the Council of Europe) that they exemplified an n@gedentedly rapid focusing of concerted
efforts by Europe's international institutions. iBes the various political results mentioned,
they led to the establishment of an OSCE OfficeTirana and to the creation of a co-
ordinating framework for the initiatives of the ethorganisations. The United Nations
Security Council authorised Member States to tade im a multi-national force and to act
under Chapter VIl of the United Nations ChartereTpurpose was the protection of the
humanitarian aid which the relevant internatiomaititutions had decided to send to Albania
in view of its economic and social difficulties.gBt countries contributed to a 6000-strong
force, led by Italy. The great issue was the restom of order and authority of the State
without impairing the credibility of the nationaaonciliation government which had, in any
case, to rely on the help of international medmtor negotiating with the "salvation
committees”. The calling of new elections was regqlji but it had to be delayed given low
levels of security in a country sharply divided vibeén north and south: even the local
committees were not in a position to tackle orgashisrime, which took advantage of the
political turmoils to increase its activity andaslish a common and widespread form of low-
level banditry.

With a view to preparing the Albanian authorities deal with this phenomenon, an EU
Advisory Mission was also established with the deling structure: a police advisory
element, a section for emergency aid, a sectiortdeordination with other EU actions and
programmes and a section for elections and denisatian. The agreements between the
international institutions envisaged a role for @auncil of Europe in making its experience
available to the police advisory element, to th@aldshment of a legislative base for the
elections and media reform, to the needs of thetiele infrastructure and election
monitoring. Moreover, it was to give renewed impetor the reform of the judiciary and the
adoption of the new Constitution. All these comnahts required the creation of a special
office of the Council of Europe in Tirana.

In the following months the efforts aimed at endihg political crisis were substantiated by
the co-operation of international experts in draftia new electoral law, which aimed at
introducing more elements of proportionality inteetelectoral system, and organising the
international monitoring of the vote. The law whialas eventually adopted lowered the
threshold for representation, allocated a fair propn of the seats to the smaller parties
(without massively distorting the returns) and bkshed a media committee to monitor radio
and television coverage of the campaigns. In thentirae legislative reforms were envisaged
to abrogate several provisions of the Albanianr&isin law with the purpose of allowing the

election or the appointment to political office péople who had collaborated with the

communist regime.

The elections were held in July and they were jdd@gelequate, acceptable and satisfactory"
by the international observators, who fulfilled ithmandate with the asistance of the military
multinational protection force. A convincing resulas achieved in the elections and sent a
clear political message: the previous governindyplaad to join the ranks of the opposition



and the government had to be taken over by a ngarityaand in particular by the political
forces which had been in the opposition in the pg&sic. 7902 of the Parliamentary
Assembly).

After the elections not only was a new governmeointed but also a new President was
elected: Berisha had resigned, something he hachiped to do if his party lost. But the
public order was not improving and police effor@dhlittle effect, largely because of the
omnipresence of firearms throughout the countrye Judiciary was not functioning very
well; the judges who had been appointed after thenenth courses of 1993 were unfit for
the heavy task of co-operating in re-establishirgggublic order and the rule of law. With the
aim of improving the efficiency of the courts ar independence of the judicial power the
High Council of Justice was reformed, with the algontribution of Venice Commission
experts, and a new magistrates school was estadligtih the co-operation of the Council of
Europe. New legislative provisions were adoptedi@al with the follow-up to the pyramid
firms’ crisis under pressure from the InternatioMdnetary Fund, whose intervention was
needed to support the economic recovery of thetcpun

The relations between the majority and the oppmwsitvere always very difficult and affected
the functioning of all the constitutional bodieshel Constitutional Court disappointed
international observers and the government, rulthgt the appointment of public
administrators over the pyramid schemes was unitatisbal. A solution to another conflict
between the Parliament and the Constitutional Coamterning the membership of this body
was found with the support of the Venice Commissishich is still actively following the
reform of the law concerning the organisation dmafunctioning of the Constitutional Court
itself.

But the difficulties in the relations between thelifical parties particularly affected the

procedure for the adoption of the Constitution lseathe opposition refused to participate in
drafting the Constitution and strongly criticisedtonly the work of the special body

entrusted with the task but also the contributioh$oreign legal experts. Eventually a draft
was finalised with the support of the Venice Consiuis (some observers said that it was
"approved" by the Commission) and was sent to drédtent. Adopted by the Assembly on
21 October 1998, it was ratified in a nationwidkerendum on 22 November. In this way the
country was able to overcome the turmoils causedhbyreaction of the opposition to the
arrest of people who had held important public fomss under Berisha’'s government and to
the Killing of a collaborator of Berisha himselfhd government was able to control the
situation through the intervention of the policeut Blifficulties were always present because
of the smuggling of the weapons stolen from thatamy depots during the riots of winter

1997, while in some parts of the country the Kosbiaeration Army had been establishing

bases. The way was open to an involvement of Atbanihe Kosovo crisis.

If we look at the developments | have just desdijbee cannot help underlining the
participation of the European institutions in tmansition of Albania from the communist
regime to democracy. But one aspect in particulesedves our attention: the OSCE,
European Union and Council of Europe with the Ver@ommission focused their activity on
the internal affairs of Albania, and only recentigcame concerned with the international
dimension of Albanian public life in connection Wwithe events in Kosovo. As | underlined in
the previous pages, before 1998 Albania’s seliaedtin international affairs was highly
appreciated as a major contribution to the stgbdit the Balkan region, which could have
been - in the past - and could be - in the presemtsily undermined by Albanian political



initiatives aimed specifically at emphasising thikng links of the Albanian minorities in

Yugoslavia, Macedonia and Greece with Albania. @a other hand, the international
connections of drug smuggling with Albania could mad cannot be forgotten, even if the
opinion of the European institutions was and resairat the problem of illegal trafficking

can largely be solved by improving the social gitrain Albania and restructuring the
Albanian public administration and police.

As a matter of fact, there was a widespread opitian - after the fall of the communist
regime - there was no effective State authoritlipania. The public structures, which had
been underpinned in the past by the Communist Rarty by its totalitarian and illiberal
practices, found themselves deprived of their pesisupport and were unable to gain the
lasting confidence of the population. The peopiehe meantime, considered the advent of a
democratic regime as a necessary solution to tfieulies of the social and economic
situation which the new government had inheriteanfrthe past. They looked to the future
with a great deal of hope without taking into aaaothe fact that the condition of the country
was the condition of an underdeveloped country Wwigannot delude its inhabitants with
unfounded illusions. Day by day the inability oétBtate to deal with the economic and social
distress increased the dissatisfaction of the geopl

The political weakness of the State matched thascof the public administration, whose

structures and personnel were completely unfittedthie establishment of a reformed

government in compliance with the principles ofeftem, democracy and rule of law. We
have to keep in mind that during the communistmegihe Albanian institutions entrusted

with the task of legal studies and research had lmkesolved and nobody took care of
training legal experts: according to the prevailognion the administration of law did not

require any special expertise, while lawyers weidged to be untrustworthy because they
were supposed to be substantially prone to theesite of the capitalist institutions and ready
to support ideas and theories contrary to the Ma&ibxeninist doctrines.

Therefore the European international institutioasl to provide technical legal support to
different branches of the Albanian State: Parliammehe judiciary, police and public
administration. Their activity was not restricteal the usual monitoring of the process of
democratisation, but concerned the drafting of @oastitution and constitutional laws, the
preparation of ordinary laws aimed at the impleragon of the Constitution, and the training
of magistrates and police officers. These intenomst which could have been seen as direct
interference in the life of a sovereign State, werstead the necessary steps towards the
strengthening of the Albanian democratic instilmi@nd, therefore, of Albanian sovereignty
itself. The adoption of the new Constitution, theaetment of important laws, the
establishment of a school for the judiciary anccofirses for police officers are interesting
results of the policies adopted by the Europeatitii®ns in Albania.

Political differences and a lack of legal expereneere at the origins of some dangerous
constitutional conflicts, which were settled withetactive co-operation of European legal
experts: the monitoring of the elections and theessment of their results, the question of the
rotation of the judges of the Constitutional Codtne problems of the criminal proceedings
affecting Fatos Nano and Berisha are relevant elesmpf a direct involvement of
international advisors in the search for a solutmmnternal conflicts in Albania. Analogous
conclusions could be drawn with regard to the adapof important reforms of the private
and commercial laws, which were sponsored by thernational Monetary Fund and by the
World Bank, as well as in connection with the imgegions concerning the fall of the



financial pyramids and the measures adopted to dinday out of the ensuing social and
economic turmoils.

But the international institutions were also vecyivge in dealing with the political aspects of
the Albanian transition. They very frequently atgisin starting negotiations between the
political parties, favoured the establishment divacco-operation between them, created the
conditions for the conclusion of political agreensethe adoption of the Constitution is again
the most oustanding result of these efforts, baéoachievements deserve to be mentioned,
such as the creation of a government of nationadparation in the context of the pyramids
crisis, the reform of the electoral legislatione improvement of the relations with the Greek
minority and - therefore - with Greece.

It is worth recalling that Albania was able to ax@ne the riots and turmoils of summer 1998
and to deal with the Kosovo emergency. Even ifaatfon of the opposition is still boycotting
the activity of the Parliament and the country nésehe initiative of the Kosovo Liberation
Army, we can say that Albania recently showed trattonal solidity which could help it to
find an autonomous role in the framework of thelinational relations. Albania’s compliance
with the principles of democracy and freedom hasnbenproving, notwithstanding any
doubts about future decisions concerning the implaation of the Framework Convention
for the Protection of National Minorities and urteanties regarding the abolition of the death
penalty. But in any case the country is still irdef further international help, which should
be given looking, on one hand, towards the findbsa of the transition to a regime
comparable with the Western model of governmend, am the other hand, towards a
complete restoration of Albanian sovereignty, whinads frequently been endangered by the
inability of the country to deal independently with own problems. It is the Albanian State
which has to be reinstated wherever we have beeareocconfronted with the ruins of its
communist past. The country must now recover atainaa level of development capable of
stopping the flow of the Albanians escaping fromitltountry to look abroad for work and a
decent standard of living.

THE UNITED NATIONS EFFORTS FOR A SETTLEMENT OF THE CYPRUS
PROBLEM, Mr Gustave Feissel
United Nations Assistant Secretary-General (Ret.),
Former Chief Mission of the United Nations Operatim in Cyprus

I.  The origins of the Cyprus problem

1. The Cyprus problem originated in the struggle ie #950s by the Greek Cypriot
community against the United Kingdom, the then o@bruler of Cyprus, to achieve
enosisor union with Greece.

2. At that time, Cyprus had a population of some 580,B0% Greek Cypriot and 18%
Turkish Cypriot. The two communities lived inteesped throughout the island in
homogeneous villages, mixed villages and in etlouiarters in larger towns. They
lived in close proximity to each other and coexdsigeacefully. This changed
dramatically with the outbreak of violence duriihg second half of the 1950s.
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Even though Greek Cypriots and Turkish Cypriotsehlmng lived on the same island
in relative harmony, they never forged a commononat identity. They have

thought of themselves as Greeks or Turks, not Gigri Their allegiance lay with

their community and their respective mother country

As the overwhelming majority in Cyprus, Greek Cypsibelieved it was their right to
decide the future of the island. They viewed Cgpas a Greek island, part of the
Hellenic world. A referendum among Greek Cypriais1950 revealed that 96%
favored union with Greece. Although this objectivet manifested itself after Greek
independence in 1821 and was vocalized from timtérte during British rule, it was
not actively pursued until the 1950s.

Turkish Cypriots, fearing domination by Greek Cysiand Greece, strongly opposed
enosis They argued that Cyprus was not composed ofjarityaand minority but of
two distinct and equal people. Many came to adwopartition or doublenosisi.e.,
dividing Cyprus into Turkish Cypriot and Greek Cigprareas that would be merged
with their respective mother countries.

Violence between the two communities grew as thei$h Cypriots, who opposed
the Greek Cypriot objective, became targets ofuhderground organization EOKA.
The Turkish Cypriot community reacted by estabhighthe TMT.

In 1958, after Archbishop Makarios, the Greek Cgpleader, indicated a willingness

to accept independence, the UK arranged for talks Greece and Turkey to work

out a final settlement. The 1959 Zurich-Londoneagnent was reached without the
participation of the Cypriot communities. The leexlof the two communities were

invited to London to sign the three agreements bz emerged, namely the basic
structure of the Republic of Cyprus (the Constim}j the Treaty of Guarantee

between Cyprus, Greece, Turkey and the United Kingdand the Treaty of Alliance

between Cyprus, Greece and Turkey. Dr. Kutchuk,Tilrkish Cypriot leader, signed

readily. But Archbishop Makarios signed with gregltictance.

Il. The Republic of Cyprus

Cyprus thus became an independent state in 1960 amEonstitution designed and
guaranteed by outside powers. Many articles ef @onstitution could never be
amended. It was drawn up explicitly in terms obtwommunities that gave the
preservation of ethnic balance priority over mayorule. It provided for a permanent
coalition government between the two communities.

The executive power called for a Greek Cypriot jolest and a Turkish Cypriot vice-
president with similar powers, including absolutetor powers on decisions by the
council of ministers concerning foreign affairs.fatese and internal security. The
council of ministers was composed of seven GreekriGly ministers and three
Turkish Cypriot ministers.

Although Greek Cypriots received a substantial migjan the unicameral legislature
(35/15), separate majorities were required for slagjion pertaining to elections,
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taxation and the separate municipalities. As andbuncil of ministers, the president
and vice-president had absolute veto powers pértaio foreign affairs, defense and
internal security.

The supreme Constitutional court reflected the sahexks and balance: one judge
from each community and a neutral (foreign) pregigudge.

The Constitution further recognized the bicommumatdure of Cyprus by setting a
70:30 ratio for its civil service and a 60:40 ratar its army. The public service
commission was to be composed of seven Greek Ggpaial three Turkish Cypriots,
but some decisions required the affirmative votatdéast two Turkish Cypriots.

The Constitution divided the five largest townsoinBreek Cypriot and Turkish

Cypriot municipalities with their own councils, aedtablished two separately-elected
communal chambers responsible for the functions emitusted to the legislature,
including education, religion, personal status,respculture, consumer cooperatives
and credit establishments. For these purposek, manicipal chamber could impose
taxes, set up courts and conduct relations withe@Greor Turkey for assistance in
funds and personnel.

Under the Treaty of Guarantee, Cyprus agreed tarengspect for its Constitution,

not to participate in any political or economic amiwith any other country, and to
prohibit any action that promoteshosisor partition. For their part, Greece, Turkey
and the United Kingdom recognized and guaranteedirtdependence, territorial

integrity and security of the Republic of Cyprus, well as the state of affairs

established by the Constitution. In case of adire# treaty provisions, guarantors
could take action in concert or, if this was notsgible, separately with the sole
purpose of restoring the state of affairs estabtidhy the Treaty of Guarantee.

The Treaty of Alliance providednter alia, for Greece and Turkey to permanently
station 950 and 650 troops respectiviely on trenlto defend Cyprus and to train its
army.

[l. The breakdown

From the very outset, the spirit of compromise aecdommodation, which such a
Constitutional arrangement requires, was clearlysmg. Greek Cypriots felt that the
Constitution, which they considered had been imgoss them, conferred
disproportionate powers to the Turkish Cypriots aas unworkable. They favored a
unitary government in which they, the majority, Wbie in charge, with minority
safeguards for the Turkish Cypriots. On the otleard, Turkish Cypriots viewed the
1960 Constitution as the bare minimum they coulcept and therefore it had to be
enacted to the letter. Neither side was committethe unity of the state — Greek
Cypriots wanteaenosiswhile Turkish Cypriots favored partition.

The government was soon deadlocked. Greek Cypoigected in particular to the
veto powers of the vice-president and to rigid egapions of the 70:30 ratio for the
civil service. Turkish Cypriots responded by blotkpassage of important legislation,
notably taxation. Deadlock soon resulted on thabdéishment of the army — Turkish
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Cypriots insisted on communal units at the complawel and below, while Greek
Cypriots insisted on mixed units throughout. Aseault the army called for in the
Constitution was never established. There was alsompasse concerning the
separate municipalities.

In November 1963, Makarios proposed substantiaki@ws of the Constitution that

would fundamentally alter the balance in favorta# Greek Cypriots (e.g., abolish the
presidential and vice-presidential veto, no sepanadjorities in the legislature, unify
the municipalities, civil service ratio based on: 280 population ratio). This was

rejected by Turkey and the Turkish Cypriots.

Inter-communal violence broke out in December 1988e Turkish air force staged
warning flights over Cyprus. Makarios agreed to Wikervention. This produced a
ceasefire and the establishment of a “green limgasating the two communities in
Nicosia. The violence subsided, but the stateffafra of the 1960 Constitution was
not restored. As a result of the violence, arothe country more than half of the
Turkish Cypriots gathered in armed enclaves widirtbwn administration.

Efforts by the guarantor powers and the two comtiesito resolve the differences

failed. Greek Cypriots continued to insist on aany government, whereas Turkish
Cypriots stated that the violence that had brokeh pyoved the two communities

could not live together and had to be physicallyasated. They demanded a federal
state with two ethnic components. Since the Curiginal collapse of 1963, the

government of Cyprus has been operated excluslwelreek Cypriots; a situation

that the Turkish Cypriots maintained was contrasythe 1960 Constitution and

therefore could not represent the Turkish Cypridé s

V. The United Nations involvement

When violence persisted in some areas in early ,186! United States proposed
NATO intervention. Makarios rejected this. In Mar1964, Makarios brought the
matter before the United Nations Security CouncilThe resulting resolution

established a UN peacekeeping force (UNFICYP) fevent a recurrence of fighting,
to contribute to the maintenance and restoratiomawf and order and a return to
normal conditions.” It also called on the Secrgt@eneral, “in agreement with the
government of Cyprus and the governments of Gre@&cekey and the United

Kingdom, to designate a mediator who will use hisstb endeavors with

representatives of the communities and the aforéoresd four governments for the
purpose of promoting a peaceful solution and aredrsettlement of the problem
confronting Cyprus.”

The Security Council accepted the Makarios govemninas the government of
Cyprus. Makarios viewed this as endorsement ofabitons. On the other hand,
Turkish Cypriots considered this to be a gravestge. Rauf Denktash, the Turkish
Cypriot leader, has consistently stated that theu®g Council’s recognition of the
Greek Cypriot administration as the governmenthef Republic of Cyprus was the
key obstacle to a solution to the Cyprus problefithroughout the past thirty-five
years, it has remained a contentious issue, ice.tHfe Greek Cypriots to retain
recognition and for the Turkish Cypriots to receaepial recognition.
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In March 1965, the United Nations mediator, Gal@zB| proposed a unitary
Constitutional system with provisions for minorityghts and safeguards. He
considered the Turkish Cypriot position in favor affederation as unrealistic and
impractical and called on Greek Cypriots to voluihtarenounceenosis The Galo
Plaza report was immediately rejected by Turkey @ned Turkish Cypriots as being
grossly partisan. They refused to have anythimthéw to do with him. Greece and
the Greek Cypriots favored the report but objettethe proposal to renounegosis
Gala Plaza resigned later in 1965. He was noaoegl.

1967 was marked by a major crisis resulting fromereed fighting in Cyprus that
brought Greece and Turkey close to war. The Un8&ates defused the situation,
getting Greece to remove forces illegally on thHand. This event and Makarios’
deteriorating relations with the military junta @reece no doubt influenced his
decision in 1968 to publicly renouneaosis.

United Nations involvement had gradually resumedl1866 in the form of the
Secretary-General’s mission of good offices. Hosvethe Special Representative of
the Secretary-General would not directly partiagpat inter-communal talks until
1972. United Nations-sponsored talks between 186@ 1974 were marked by
encouraging moments, punctuated by frequent deeslloBy 1969, the situation
looked promising. Turkish Cypriots indicated thesadiness to accept a unitary form
of government as well as most of Makarios’ Conibtual amendments, provided
they would be given local autonomy. Despite repeafforts over the next few years,
Makarios would not agree to the demand for loc&b@omy.

On 15 July 1974, a coup led by the mmesisGreek junta overthrew Makarios. This
was followed by Turkey’s intervention on 20 Julydaa subsequent UN-brokered
cease-fire. After failed talks in Geneva (wherekBy demanded, on a take it or leave
it basis, a federation with the Turkish Cypriotammmprising 34% of the federation)
the Turkish attack resumed and led to the occupatimearly 37% of Cyprus. Some

160,000 Greek Cypriots were displaced from the mamd about 45,000 Turkish

Cypriots left the south (i.e., about 1/3 of thepesdive populations of Cyprus).

Cyprus was thus transformed into two mono-ethnieezowith an impassable buffer
zone dividing the island in two.

In 1975, the Secretary-General was entrusted wivamission of good offices. The
mandate made it clear that his mission of gooctesfiwas with the two communities
with a view to reaching freely a mutually acceptalsettiement and that their
participation in this process would be on an edoating. The Council urged the
speedy withdrawal of all foreign forces, the retwfall displaced persons to their
homes and the need to ensure the independenceeigmig and territorial integrity of

Cyprus.

In 1977 and 1979, the Greek Cypriot and Turkishrieygeaders agreed that Cyprus
become a federation and concurred on guidelineadgotiating an overall settlement
(e.g., bicommunal federation, territorial adjustmethe freedoms of movement, of
settlement and the right to property, powers amgtions of the central government).
By 1981, the two sides agreed that the federationldvbe bicommunal as concerns
Constitutional aspects and bizonal as concernsaeat aspects. However, efforts to
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translate these agreements into concrete actimdfagiven the very different views of
the two sides on the type of federation that wdaddacceptable and on the negotiating
procedure that should be followed.

The situation was further exacerbated by the TarKlgpriot unilateral declaration of
independence in 1983 which has been only recogriyeturkey. Turkish Cypriots,

for their part, were often irritated by Greek Cyprefforts to obtain international

support through debates and resolutions at theetdNations and other international
fora, particularly in view of Turkish Cypriot indlty to participate in these

deliberations on an equal footing.

A continuous bone of contention for Turkish Cypsidtas been their economic
isolation. Since the outbreak of violence in 19b8tkish Cypriots were increasingly
placed in a disadvantaged economic position assaltref blockades imposed on
Turkish Cypriots enclaves. Since 1974, the Gregkgriot policy that people and
goods could only enter and depart Cyprus via seharports under government
control resulted in the Turkish Cypriot area belaggely cut off from international
commerce. This was reinforced by the 1994 Eurof&aunt of Justice decisiomter
alia, that agricultural exports (the largest export leé fTurkish Cypriot side) from
Cyprus required government of Cyprus certificatiesrigin and health.

An additional development that has affected ther@ymuestion in recent years is
Cyprus’ application for membership in the Europébmon. Greek Cypriots consider
Cyprus’ EU membership of critical importance. Tlagg convinced that becoming an
integral part of Europe not only will offer econan@dvantages for the island, but will
also provide vital security insurance.

In March 1995, the Council of Ministers of the Epean Union decided that
negotiations on Cyprus’ accession to the EU wouddjifb six months after the
conclusion of its Inter-Governmental Conference aalled on the European
Commission to organize contacts with the Turkistpi@i community in order to
explain the benefits of EU accession and to allt tommunity’s concerns. The
accession negotiations with Cyprus were launchedbrMarch 1998 and are on-
going. It has been the considered view of thermatiional community that EU
membership for Cyprus would be in the interestathicommunities.

Turkey and the Turkish Cypriots have strongly otgd¢ maintaining that the
European Union membership application violated 1860 Constitution and the
Treaty of Guarantee that forbids Cyprus from entgiinto a political or economic
union with any other country. They maintained tthet Greek Cypriots had no right
to unilaterally apply for and negotiate membersimpthe EU. They insisted that
Cyprus could not join the EU before Turkey. Foliogv the EU developments,
Turkey and the Turkish Cypriots announced an agee¢rthat anticipates further
integration between them. They have also rejetiedvalidity of intercommunal
negotiations that have been the basis of the psosewe its inception. They
demanded that the international community adopva approach for dealing with the
Cyprus problem based on the acknowledgement abtistence of two separate states
in Cyprus, with confederation as the objective.
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V. The United Nations efforts to shape a settlement

Over the years, the Security Council has set augthdelines for a settlement, namely
(a) thestatus quowas not acceptable; (b) a settlement had to bedbas a state of
Cyprus with a single sovereignty and internatigrersonality and a single citizenship
with its independence and territorial integrityegpiarded; (c) it had to comprise two
politically equal communities in a bicommunal andomal federation, as defined by
Security Council resolutions; and (d) union in waok in part with any other country
or any form of partition or secession was excluded.

The detailed elements of a settlement to the Cypnablem took detailed shape
between 1990 and 1992 in the form of a draft oVagieement on Cyprus known as
the Set of Ideas. This comprehensive document gadein the course of lengthy
informal discussions with the leaders of the twonowunities and senior officials of
Turkey. During this process, the text was repdwtegfined to take account of the
legitimate interests and reasonable concerns di eate. It was endorsed by the
Security Council as the basis for reaching an agee¢. By the summer of 1991, it
was expected that the Secretary-General would e @b convene a high-level
meeting in September 1991 with the leaders of wWee dcommunities and the Prime-
Ministers of Greece and Turkey to conclude and s&n overall framework

agreement. This did not materialize. Intensifferts continued until the end of
1992, but to no avalil.

The United Nations then redirected its efforts tmveonfidence-building measures that
would have ended Turkish Cypriot economic isolatiemabled Greek Cypriot property
owners to return to Varosha, and would have pralidemajor impetus to an overall
settlement (1993-1994). A series of informal disneeld in October 1994 with the two
leaders and hosted by the Chief of Mission endealoo identify concrete ways of
making progress on an overall settlement and onctrdidence-building measures.
While these talks created unprecedented oppordgridr making progress, there was no
forward movement. High-level meetings with the tiwaders in July and August 1997
failed to make any progress. Recent efforts reduh bringing the two leaders to New
York in December 1999 for separate proximity megtinThese meetings will continue
in Geneva under the same arrangement at the elahaéry 2000.

VI. Efforts to reconcile the differences

The Secretary-General's efforts have focused omlirfqn ways to reconcile the
differences between the two sides in a manner rssp® to the main preoccupations of
the two communities, to respect both group andviddal rights, and to allow a
measure of self-determination for the whole andwis parts.

The main issues impeding a settlement are soveyesgn political equality, the federal

executive, the three freedoms, security and gueeanterritorial adjustments, and
displaced persons. The following paragraphs empla positions of the two sides and
the efforts of the Secretary-General to reconbi@rtdifferences.

Basic principles



39. As noted, the issues of sovereignty and politicaiadity have been at the heart of the
Cyprus problem since its inception. The Greek @ypside asserts that in 1960,
sovereignty was given to the Republic of Cyprus aotlto the two communities.
Therefore, the federal republic would be estabtistieough a transformation of the
existing Republic into a federation and the sowpmsi vested in the Republic of
Cyprus would be transferred to the federal republithe Turkish Cypriots insist that
as co-founders of the 1960 Republic of Cyprus, sogaty was vested in the two
communities. Therefore, the federation could obly established through the
voluntary devolution of some sovereign powers atheaommunity to the federal
government. Each federated state would remainrsimyrein so far as its sovereignty
was not limited by the sovereignty of the fedetates

40. The United Nations objective has been to devis@gsals that respected the relevant
resolutions of the Security Council (see paragiapabove) while taking into account
in a reasonable manner the disparate positionseofio communities. A set of basic
principles gradually evolved that underlie a santi These basic principles were
endorsed by the Security Council:

a. Cyprus is the common home of the Greek Cypriot camity and of the Turkish
Cypriot community; their relationship is not oneméjority and minority but one
of two communities in the federal republic of Cygru

b. A Cyprus settlement must be based on a state ofuSywith a single sovereignty
and international personality and a single citibgmswith its independence and
territorial integrity safeguarded, and comprisimg tpolitically equal communities.

C. An overall agreement should ensure the politicalaity of the two communities,
defined as follows: “While political equality doesot mean equal numerical
participation in all branches and administratiorthed federal government, it will be
reflected in the fact that the approval and amemdrokthe federal Constitution will
require the approval of both communities; the eitec participation of both
communities in all organs and decisions of the rf@ldgovernment; in safeguards to
ensure that the federal government will not be esgped to adopt any measures
against the interests of one community; and inetipgality and identical powers and
functions of the two federated states.

d. The federal republic will have one sovereignty whiis indivisible and which
emanates equally from the Greek Cypriot and Turl@sipriot communities. One
community cannot claim sovereignty over the otl@nunity.

€. Each federated state will be administered by omenconity. Each federated state will
decide on its own governmental arrangement in aneraconsistent with the federal
Constitution. The federal government cannot endragion the powers and functions
of the two federated states. Security, law an@oathd the administration of justice in
its territory will be the responsibility of eachderated state in a manner consistent
with the federal Constitution.

Structure and functions of the federal government



The Greek Cypriot side has traditionally favoredederation with a strong central
government. In contrast, the Turkish Cypriot daored a weak central government
with many federal functions to be implemented by tederated states. The Turkish
Cypriot side placed special emphasis on the effecdqual participation of both

communities in the federal government, hence tlanphasis on decisions by
consensus, while the Greek Cypriot side stressedirtiportance of the effective

functioning of the central government, with emphkasi majority votes and deadlock
resolution mechanisms.

The most serious difference concerns the executraech. Greek Cypriots favored a
presidential system in which the president and -president (coming from different
communities) are elected on a federation-wide dagiseighted voting. Turkish Cypriots
favored a rotating president and vice-presidenttete solely by the community of the
candidates. Turkish Cypriots favored a counciniisters composed of an equal number
of members, taking decisions by consensus, whieekCypriots favored a 7:3 ratio with
decisions taken by majority vote. Greek Cyprioppased the president/vice-president
veto of legislative decisions, while Turkish Cypgsidavored the expansion of the 1960
veto powers (i.e., foreign affairs, defense andisgg to all decisions by the legislature
and the council of ministers.

The United Nations suggested an executive branahuhderlined the unity of the
country while ensuring that both communities hawe bpportunity to occupy the
presidency. The proposal envisaged a presidentveredpresident (who could not
come from the same community) elected on a federatide basis under a formula
whereby 75% of the votes would come from the comitguof the candidates and
25% from the other community. This voting arrangemwould ensure that the
support of a significant segment of both commusitigas necessary to win an
election. Furthermore, the president/vice-predideould alternate in a two Greek
Cypriot to one Turkish Cypriot ratio. A 7:3 ratfor the council of ministers with
decisions taken by majority vote was proposed. éiles, decisions concerning
foreign affairs, defense, security, budget, taxatiommigration and citizenship would
require the concurrence of both the president acetpresident. These were also the
suggested areas in which the president/vice-pnesatrild veto legislation.

The positions of the two sides on the structurefandtions of the federal government
evolved to the point where both were in generakagrent with the United Nations
proposals (a) on the powers and functions to lsedein the federal government
(foreign affairs, central bank, customs and coatiam of international trade, rules
and procedures for international airports and poksleral budget and taxation,
immigration and citizenship, federal defense, fatlgrostal and communications
services, patents and trademarks, and federalia$fi@and civil service); (b) that
residual powers would be vested in the federatedest (c) on the structure,
functioning and deadlock resolving mechanism of ldngislature, namely a lower
house with a 70:30 ratio and an upper house w&0:80 ratio; (d) that all laws had to
be adopted by majority in each house, with the &dopof some laws requiring
separate majorities in the lower house; (e) thabmaference committee would be
established to harmonize differences in decisidnthe two houses; and (f) that the
federal judiciary consisting of a supreme court,iothwould be both the federal
Constitutional court and the highest court of tedefration, would be composed of an
equal number of judges from each community and levetating president. The



courts of the federated states would deal witfiuslEtions not attributed to the federal
supreme court by the Constitution.

Freedom of movement, of settlement and ownership gfoperty

45.

46.

Turkish Cypriots agreed to freedom of movement,ihsisted, in order to preserve the
agreed bizonal nature of the federation, that tkedom of settlement and ownership
of property should be regulated by the federatatéstand could only be implemented
after the resettlement process resulting from énetérial adjustment was completed
and a moratorium period for confidence-building heldpsed. Greek Cypriots

stressed that the unity of the federal state reduine uniform application throughout
Cyprus of individual rights and freedoms, includitige freedom of movement,

settlement and ownership of property. They didofpéct to these being regulated by
the federated states provided they did not vialaternational law and human rights
instruments.

The United Nations submitted that all universaklgagnized fundamental rights and

freedoms be included in the federal Constitutitngt tthe freedom of movement be

implemented without restrictions as soon as thereddepublic was established; and
that the freedoms of settlement and ownership opgnty be implemented after the

resettlement process arising from the territordjustments had been completed and
that these be regulated by the federated statasmianner consistent with the federal
Constitution. The two sides remain far apart os thatter.

Security and guarantee

47.

48.

The key difference between the two communities e issue of security and
guarantee has been the interpretation of the 196atyr of Guarantee. The Greek
Cypriot side considers that neither Turkey nor thieer guarantor powers has the
unilateral right of military intervention, as this contrary to the United Nations
Charter. Turkish Cypriots have insisted that thealy of Guarantee could not be
diluted, including Turkey’s right of unilateral grvention.

The United Nations proposed that the 1960 TreaifeGuarantee and of Alliance
remain in force, but be supplemented to provideaimanner consistent with the
principles of the OCSE, for the establishment supervision and verification body
(composed of the three guarantor powers and thecomumunities, with the support
of UN personnel). This body would investigate algvelopment which the federal
president or vice-president or any guarantor pogegrsidered to be a threat to the
security of either community and would make recomdaions for rectifying any
situation it established to be in contraventiontlod arrangements covered in the
Treaties of Guarantee and of Alliance. The pantesld be obligated to implement
the recommendations of the supervisory and vetifinabody. The UN proposal,
inter alia, provided for the withdrawal from Cyprus, undetemmational supervision,
of all non-Cypriot forces not envisaged in the Tyeaf Alliance and provided for the
reduction of Greek Cypriot and Turkish Cypriot i an equal agreed level prior to
the establishment of the federal republic. As sulte the great majority of foreign
troops and equipment would be removed from thendslby the time the federal
republic was established. During the 1991-1992tiatjons, all concerned were in
broad agreement with these provisions.
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Since then, the situation on the ground has detted. Despite repeated calls by the
Security Council, the level of Turkish troops in g2ys and the level of Cyprus
government defense spending have not been reduced.

Displaced persons

50.
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Since 1974, Greek Cypriots have demanded that pemdigplaced as a result of the
1974 events be allowed to return to their homeke Turkish Cypriot position has
been that the problem of displaced persons bewesgdhrough compensation.

The United Nations proposed the establishment giraperty claims commission
composed of two persons from each community. Berfom both communities who
resided or owned property in the federated stateiradtered by the other community
could submit claims within a given period of timedaselect one of the two options:
(&) prompt compensation at current value of thepgmy; or (b) return to their
residence. However, the latter option would onlg Implemented after the
resettlement process resulting from the territodadjustment had been essentially
completed and within the limits of an annual quokarthermore, persons could only
return to their property after the current resideas been satisfactorily relocated. If
the current occupant was also a displaced persogptld elect to remain. The two
sides remain far apart on this matter.

Territorial Adjustments
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The Greek Cypriot side has called for territoridjustments that would enable a large
proportion of displaced persons to return to theoimes under Greek Cypriot
administration.  Turkish Cypriots, while recogniginthe need for territorial
adjustments, have argued that this could not resultprooting a large number of
Turkish Cypriots. In 1984, Turkish Cypriots agrehdt in the federation the territory
under its control be reduced from 37% to 29+%. Ekiosv, they maintained that a
map could only be drawn up after the Constituti@sgdects of the federation had been
mutually agreed upon.

The Secretary-General considered that all elem&néssettlement had to be defined
simultaneously. The map presented to the leadetiBeotwo communities in 1992
took into account the five criteria mentioned by thurkish Cypriot leader (i.e.,
maintain the current coastline controlled by thekigh Cypriots, the Turkish Cypriot
federated state should border on the British Sayerérea, traditional Turkish
Cypriot villages should remain on the Turkish Cgpside, the territorial adjustment
should take into account the water distributionttoa island, and Ercan airport should
remain under Turkish Cypriot administration). Timap also took into account the
need to enable a significant number of Greek Cypfisplaced persons to return to
their homes. The proposed map provided for a BarkCypriot area comprising
28.2% of the federal republic. It was estimated ph@posed territorial adjustments
would enable about half of the Greek Cypriot dispth persons to return to their
homes under Greek Cypriot administration.
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The United Nations also set out a procedure todahardship by Turkish Cypriots
affected by the territorial adjustments. It prepd that, in the area currently under
Turkish Cypriot control that would come under Gré&akpriot administration, Turkish
Cypriots who resided there prior to the events @f4lcould elect to remain there or
receive a comparable residence in the area undedishuCypriot administration.
Other Turkish Cypriot displaced persons living ire tarea that would come under
Greek Cypriot administration would have the optiomeceive a comparable residence
in that area, return to their pre-1974 residencagoeive a comparable residence in
the area under Turkish Cypriot administration. @éthers would be relocated before
the former resident could return. Displaced pessoould not return to their homes
until the persons living there had been relocated.

VII. Assessment

The United Nations has been seized with the Cyproblem for some thirty-five
years. It is the oldest peacekeeping and peacemakission still active today. In
peacekeeping, UNFICYP has successfully preventeléndce between the two sides,
because the parties concerned (the two communiliagkey and Greece) have
respected UNFICYP’s mandate as it evolved afterl®&4 events and, on the whole,
have abided by the rules prescribed by UNFICYP. s@ish, UNFICYP can be
considered a prototype peacekeeping operation.

In contrast, peacemaking efforts have been thwageen though, as acknowledged
by the international community, the United Natidmss succeeded in devising a
comprehensive proposal that offers a settlementhvhespects international norms
and responds to the key interests and concernkBeofwio communities. Even the
leaders of the two communities have recognizedttivaugh the UN proposals all the
elements of an agreement are on the table. lidslwbelieved that if an agreement is
ever reached, it will closely resemble these prajsos

What has stood in the way of a settlement? Twamnfagtors must be mentioned: the
insensitivity of the two communities to each othed the unhelpful roles played by
the mother countries.

The attitude of the two communities is not condacifor compromise. Each
community holds the other totally at fault for tppeoblem. They are unable to
empathize with each other, or to imagine the othfgars and needs. There is a lack
of trust and a deep-seated insecurity about thedutTurkish Cypriots believe Greek
Cypriots want to restore the pre-1974 situationijedreek Cypriots fear that Turkey
wants to take over the entire island. In shoereéhs an absence of mutual sympathy
and shared needs.

Given this mind-set, it is counter-productive tk @ase two communities to submit
proposals. Their proposals are defensive rattar tdonstructive and are consistently
rejected by the other side. The greatest prodr@s€ome from proposals prepared by
the UN on the basis of informal discussions witl garties and Turkey and Greece.
Furthermore, the best, if not only, possibility f@aching an agreement is through a
comprehensive proposal. The comprehensive apprpemiides a more effective
basis for give-and-take than does an easily deketbissue-by-issue approach.
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Agreements were all but reached on a number ofstmes Decisions of such

importance require courage. Over the years thssbien lacking by one side or the
other. In the recent past, the reluctance of tn&i$h Cypriot side to take reasonable
risks has stood in the way of testing the willingmef both sides to reach a settlement.

The second impediment has been the roles of TuakdyGreece. Their involvement
in Cyprus has been motivated by two, often incombpst objectives: first, to
safeguard the interests of their respective comti@snin Cyprus, and second, to
promote their own national objectives, in particutathe context of their troublesome
relations with each other. Given the great inggcof the Greek Cypriot and Turkish
Cypriot communities, the absence of a common sehs®tional identity, and their
reliance on their mother countries for psycholobarad physical support, the role of
Turkey and Greece cannot be overestimated. Whabéws lacking is a policy by the
mother countries that offers their respective comit,es a constructive security
option and encourages them to achieve a settlemidrg.absence of such a policy by
Turkey and Greece vis-a-vis the UN effort has baéital in preventing a settlement.

A third factor, while undertaken in support of tdaited Nations objective, has made
the UN effort more difficult. Attempts by key mesibstates to try to move the
process forward through parallel efforts undermldll efforts by holding out
prospects to the two communities for an alternatveJN-brokered negotiations,
thereby encouraging the parties to play a waitingng. Efforts by member states
have also failed to achieve progress.

Once the Security Council has established a peddrgimandate, the United Nations
should receive the undivided support of key mengiates which should resist the
temptation to get involved on their own. True, guditical clout of the United Nations
is limited. It lacks sticks and carrots of its awrTherefore, it does require the active
and solid backing of key member states which sheeldd a clear message to all
concerned of unqualified support of UN efforts.cB@ united stance, making it clear
that the UN is the only game in town, would greatlyhance the possibility for
progress.

Properly supported, the United Nations is idealijtesl for conflict resolution and
mediation provided the parties concerned want beesihe problem and are willing to
negotiate and compromise. Perhaps the most uaitieute of the United Nations is
that it has no vested or national interests. dig slesire is to assist the parties in
reaching a fair agreement. As such, it is welcpthto gain the confidence of the
protagonists.

The United Nations succeeded in defining a settiénoé the Cyprus problem and
brought it within reach of agreement. Whether #ffert will be taken to fruition will
depend primarily on the extent to which the two ommities and Turkey and Greece
can adopt the necessary constructive and objeptigdion on the Cyprus problem.
This is clearly in the interest not only of the tpgs concerned, but also of Europe and
the North Atlantic community.



EXPERIMENTING INTERNATIONALLY MANAGED CONFLICT RESO LUTION
IN A DIVIDED SOCIETY, Mr Gianni La Ferrara
Legal Officer,
Office of the High Representative
of the International Community in Bosnia and Herzegvina

1. Addifficult experiment

Jean Jacques-Rosseau famously wrote that — fqrdtection of the common good — if a few
individuals were to refuse to embrace the principbé free democratic government, they
would simply have to béorcedto be free. The paradox of such a “tyranny of ranee”
illustrates the fundamental dilemmas faced by titernhational community in the conflict-
resolution effort in Bosnia and Herzegovina, of eththe High Representative is the main
instrument.

On 14 December 1995, the signing of the DaytonéPagiace agreement put an end to the
conflict in Bosnia and Herzegovina. The peace cafter 4 years of intense fighting among
the Serb, Croat and Bosniac/Muslim ethnic factidaswhich a long series of initiatives by
different international negotiators had failed ting a solution. The US-sponsored Dayton
plan comprised a General Framework Agreement fac®dGFAP) and eleven Annexes,
each dealing with specific aspects of the countng'w institutional set-up. It created a federal
structure composed of a new central government aithemely limited responsibilities and
the two ethnically polarised “Entities” of the Rdylika Srpska (Serb-dominated) and the
Federation of Bosnia and Herzegovina (itself dididato Bosniac- and Croat-majority
cantons). Apart from opting for decentralisationetibnically homogeneous units, the new
arrangement included among its fundamental featustem of ethnic quotas and vetoes in
all key institutions, securing permanent power-gitpamong the three main ethnic groups. In
addition, a temporary, institutionalised internatib presence was introduced in all key
sectors of authority. The two latter variables ataviously interconnected: due to the
difficulties met by the post-war institutions inggiucing the consensus needed to operate a
highly consociational system, the need for an estdife-support mechanism emerged as the
only way to sustain the system until a more cowmsitra environment had developed.

Although this approach has given positive resufista present — the conflict among the
former warring parties has been contained, and reainenormalisation of political life
achieved — it is clearly not without problems @kd. In particular, it is open to question
whether internationally imposed changes have mbenaes of being durably incorporated
into a new political culture or of being ultimatelggarded — at the opposite extreme — as an
obstacle to political development. Keeping the suowsitive requires a very delicate balance.
At a time in which similar experiences are beinglioated in other areas — the international
administration of Kosovo being the main case impei a cursory analysis of the Bosnian
experience might perhaps be of some use in thieoes

2. Mandate and powers
The mandate of the High Representative is to oeetBe implementation of the civilian

aspects of the GFAP. In particular, the openingvigions of Annex 10 to the peace
agreement establish the authority of the High Regrative in the following terms:



1. The Parties agree that the implementation of thaliamm aspects of the peace
settlement will entail a wide range of activitiescluding continuation of the
humanitarian aid effort for as long as necessalgalilitation of infrastructure and
economic reconstruction; the establishment of jealitand constitutional institutions
in Bosnia and Herzegovina; promotion of respecthioman rights and the return of
displaced persons and refugees; and the holdifig@fand fair elections according to
the timetable in Annex 3 to the General Framewoigegment. A considerable
number of international organisations and agengikt$e called upon to assist.

2. In view of the complexities facing them, the Patrequest the designation of a High
Representative, to be appointed consistent witbveglt United Nations Security
Council resolutions, to facilitate the Parties' oefforts and to mobilise and, as
appropriate, coordinate the activities of the orgaions and agencies involved in the
civilian aspects of the peace settlement by cagryoat, as entrusted by a U.N.
Security Council resolution, the tasks set outwelo

In its mission, the High Representative is assibietiis Office (OHR), which over the years
has acquired the size and features of a smallnatienal organisation. At the moment, the
OHR employs about 260 international staff, mostplamats seconded by governments, and
about 370 local support staff, the overwhelmingarigj in each category being based in
Sarajevo. The functional subdivisions at headquaiteclude political affairs, assistance to
refugees and the return process, economic and ialateconstruction, legal affairs and
human rights. There is also a cell for coordinatwith the NATO-led Stabilisation Force
(SFOR) — which supervises the implementation of&f&\P’s military aspects — and a UN
liaison office. In addition to the Sarajevo headtgra there are three regional offices within
Bosnia and Herzegovina — in Banja Luka, in Mostad an Brcko — a few Special Envoys
representing the High Representative in minor esnand a small secretariat in Brussels
mostly dealing with planning and relations with th@nor community. This is the machinery
for the task, which in terms of Annex 10 to the GFi& generally carried out through three
main instruments:

1. Monitoring of the implementation of the peactlement and reporting periodically
on progress to the PIC and the UN Secretary General

2. Coordinating the activities of the internatiormbanisations and agencies, and
providing them with guidance as appropriate;

3. Maintaining close contact with the Parties adldpding measures necessary to
promote full compliance with the Peace Agreement.

2.1. Co-ordination of other international actors

Apart from seeking support on the internationalnscéhrough the fulfilment of the High
Representative’s monitoring and reporting obligadio the Parties accorded the High
Representative a wide authority in the co-ordimatwd other international organisations and
agencies active in Bosnia and Herzegovina, as geovior in Article 11.1.(c) of Annex 10 to
the GFAP, in terms of which he shall:

(c) Co-ordinate the activities of the civilian ongsations and agencies in Bosnia and
Herzegovina to ensure the efficient implementatdrihe civilian aspects of the peace



settlement. The High Representative shall respest autonomy within their spheres of
operation while as necessary giving general guieldncthem about the impact of their
activities on the implementation of the peace eetént. The civilian organisations and
agencies are requested to assist the High Repatéisenin the execution of his or her
responsibilities by providing all information rekevt to their operations in Bosnia-
Herzegovina.

In practice, this power is made particularly sigraht by the unprecedented level of
international involvement in the peace process.eXnB to the GFAP, for instance, provides
the Organisation for Security and Cooperation imolga (OSCE) with a mandate to set rules
and administer elections for all levels of governmeavhich, though initially limited to the
first post-Dayton vote, has been subsequently ee@nThe OSCE mission in Bosnia has
developed an extremely large and sophisticatedtutienal machinery, the scope of which
extends to all election-related developments infigflds of political organisation, the media,
and more generally the development of civil socaety the protection of human rights within
the country. Concerning the latter, the OSCE ared Glouncil of Europe have both been
directly involved in the creation and running oktbffice of the Ombudsperson and the
Human Rights Chamber — the two organs forming themé&h Rights Commission established
under Annex 6 to the GFAP. Staffed with a majoatynternational members, the institution
works as the highest instance for the adjudicatforiolations of the European Convention of
Human Rights and other international human righistruments in force in Bosnia and
Herzegovina. Similarly, Annex 7 to the GFAP esti#s a Council of Europe-appointed
Commission for Real Property Claims, which, workingclose coordination with the UN
High Commissioner for Refugees, is responsible fiarcessing applications by displaced
persons and refugees for restitution of housingalRi, Annex 8 to the GFAP creates the
UNESCO-chaired Commission to Preserve National Moemis, with a five-year mandate to
identify and provide guidelines for the protectiointhe cultural heritage of the three former
warring parties.

The OHR has, moreover, a key role in assistingetteomic implementation agencies — the
World Bank, the European Commission, the EuropeamkBfor Reconstruction and
Development and the International Monetary Fundmesof which also are directly involved
in GFAP implementation. The President of the EBRiD,instance, appoints two of the five
members of the Commission on Public Corporatiostaldished under Annex 9 to further
negotiations between the two Entities on the opmradf joint infrastructures, while the
Governor of the Central Bank is, for an initial iperof six years, a foreigner appointed by the
IMF. Finally, OHR coordination extends also to Hezurity apparatus, to the extent to which
all police forces in Bosnia and Herzegovina arejetibio the supervisory authority of the
Commissioner of the UN International Police Taskdeo(IPTF) under Annex 11 to the
GFAP. Although the High Representative is expeai@do interfere with the military aspects
of GFAP implementation, frequent consultation witle SFOR Commander provides him
with additional leverage in addressing questionated to military expenditure and civil-
military relations involving the armed forces of8wa’s two Entities.

2.2. Monitoring and reporting

The OHR, through its functional departments andoregy offices, works in strict contact with
political office holders and other key officials all levels of government in Bosnia and
Herzegovina. This allows the High Representative ntonitor closely all significant
developments within the wide range of matters @hevo the implementation of the peace



agreement, and to keep the main external suppatéhe process fully informed. According
to Article 11.1.(e) and (f) of Annex 10 to the GFARhe High Representative is in fact
requested to

(e) Participate in meetings of donor organisationsti@aarly on issues of rehabilitation
and reconstruction.

() Report periodically on progress in implementatibnhe peace agreement concerning
the tasks set forth in this Agreement to the Unitedions, European Union, United
States, Russian Federation, and other interestedergments, parties, and
organisations.

The more formal legal relationship, in this respecthe one linking the High Representative
to the UN Secretary General, to whom he periodicaiports. This results from the
endorsement of the appointment for the positiorRiegolution of the UN Security Council
No. 1031, of 15 December 1995. Three High Reprasigas (Carl Bildt, Carlos Westendorp
and Wolfgang Petritsch) have up to now served stheeentry into force of the Dayton
Agreement, benefiting from UN endorsement as acgoaf authority in the coordination of
the many international organisations and agencigsived in GFAP implementation. In
terms of the Resolution, the High Representativeexpected in fact td'monitor the
implementation of the Peace Agreement and molalisk as appropriate, give guidance to,
and coordinate the activities of, the civilian ongsations and agencies involve(paragraph
26).

The most relevant link affecting the High Repreagwe, however, is the one established
since the London Peace Implementation Conferend@eckmber 1995, and submitting the
High Representative to the political guidance o Beace Implementation CoungiPIC).
The PIC is a standing diplomatic conference brigdime signatories of the GFAP together
with a Steering Board composed of the US, Russi@nde, Germany, UK, Japan, Canada,
Italy, the European Union Presidency, the Eurogeammission and Turkey on behalf of the
Organisation of Islamic Countries. This is the farin which much of the policy relevant to
the internal development of Bosnia and Herzegousamade. In a gradual way, the
concluding declarations of PIC meetings have in d@veloped into fairly detailed wish-lists,
aiming to guide the actions of domestic actorshm framing of institutional and economic
policies. The fact that all major donor countriake part in the PIC — and that the economy of
Bosnia and Herzegovina and its Entities is completependent on external support — has in
practice conferred on such recommendations the-gbéigatory character of a governmental
agenda.

2.3. The power to interpret and to impose

The political leverage resulting from the aboverespnts, quite obviously, an important tool
for inducing national political actors to comply tiwvitheir commitments under the peace
agreement. As a matter of fact, however, the capatithe international community to set
detailed policies and a certain degree of preseniten a limited number of institutions has
often proved sufficient to have those policies altjuadopted by domestic political actors.
Following the Sintra Peace Implementation CoundilMay 1997, therefore, the High
Representative lobbied for the PIC to accept emgis stronger interpretation of his powers,
essentially resulting in the power itmposelegislative and other measures on the domestic
political actors when needed to secure complianitie key aspects of the peace agreement.



Such an interpretation is based on a wide readigtoll.1.(d) of Annex 10 to the GFAP, in
terms of which the High Representative shall

Facilitate, as the High Representative judges macgsthe resolution of any difficulties
arising in connection with civilian implementation.

This broad formula is indeed sufficient to justity more active role of the High
Representative as a breaker of political deadlodghough admittedly generous, its
interpretation is in fact subject to the atypiced\psion in Article V of Annex 10, in terms of
which the High Representative is empowered, inldlsé instance, to make decisions on the
meaning and extent of his own manddterfpetenzkompetenz)

The High Representative is the final authority edtre regarding interpretation of
this Agreement on the civilian implementation o fheace settlement.

Such an approach was actually endorsed by the Fil€ Becember 1997 meeting in Bonn.
In giving their full support to the High Represédiva's proposal for a more robust
interpretation of the mandate, Council membersfamithis interpretation in paragraph XI.2
of the conference’s declaration in the followinge:

The Council welcomes the High Representative'sitide to use his final authority in
theatre regarding interpretation of the Agreemantle Civilian Implementation of
the Peace Settlement in order to facilitate theloti®n of difficulties by making
binding decisions, as he judges necessary, orotlosving issues:

a) timing, location and chairmanship of meetings @& ¢ommon institutions;

b) interim measures to take effect when parties aablento reach agreement, which
will remain in force until the Presidency or Codnaf Ministers has adopted a
decision consistent with the Peace Agreement orslue concerned;

c) other measures to ensure implementation of t&cd Agreement throughout
Bosnia and Herzegovina and its Entities, as welth@ssmooth running of the
common institutions. Such measures may includ®mretagainst persons holding
public office or officials who are absent from meags without good cause or who
are found by the High Representative to be in timaof legal commitments
made under the Peace Agreement or the terms fionpiementation.

After the Bonn PIC, High Representative Carlos \Wiedbrp exercised the powers thus
recognised on a number of occasions. A few piedekegslation — including the State
Citizenship Law, the Laws on national symbols (flagat of arms), a framework Law on
Privatisation and a meaningful package of legistatielated to the property of refugees and
displaced persons — were imposed as an interimureas cases in which obstructionism by
a part of the governmental majority had preventeht from entering into force. Similarly,
around a dozen officials from all levels of goveemh were removed by the High
Representative in cases of openly obstructionishabier aiming at preventing the
implementation of key commitments undertaken utidempeace agreement. The most talked-
about case in this respect was the removal by ik Representative — in March 1999 — of
the elected radical President of Republika Srp$kiipla Poplasen, after the latter had



managed to block the governmental process in th@yHoy delaying his consent to the
designation of a new Prime Minister.

It is indubitable that the use of such powerfutimsents has considerably advanced the state
of the implementation of the GFAP in Bosnia and 2égovina. Nevertheless, practice has
shown that the imposing power has to be used, tifsparingly, at least not in isolation.
Although useful in the immediate, in fact, the lkiag of deadlocks by the High
Representative’'diat has proved a dangerous encouragement to Bosnia@pefdiency
syndrome”. As long as political power holders catam a solution from an external actor, in
fact, incentives to produce a domestic agreemedhbwifew — with obvious consequences in
terms of long-term consolidation of the resultse Tieed to re-balance the general orientation
has been clearly addressed by the new High RepetsenWolfgang Petritsch, since the very
inception of his term of office. At the New York eteng of 22 September 1999, support was
in fact gained from the Foreign Ministers of th&€Rlountries for his concept of "ownership”,
emphasising that it is the leadership and autlesritf BiH — and not the International
Community — who are primarily responsible for thgplementation of the Peace Agreement.
Although the developments in recent months have otstrated that the new High
Representative will not refrain from using the impg power when necessary, it is clear that
increased attention to self-sustaining processels naachanisms will become an essential
feature of the next phase of the peace process.

3.  Specific activities

The main areas of activities under the High Repriadiwe’s mandate, to be examined here in
further detail, include: (1) political and constibnal development; (2) economic
reconstruction and infrastructure rehabilitatiomda(3) encouragement of the return of
displaced persons and refugees.

3.1. Political and constitutional development

In 1996, the OHR took a leading role in runninguamber of joint bodies which brought

together the representatives of the Entities -Rbderation, the Republika Srpska and the
Government of Bosnia and Herzegovina - to discuastigal questions of mutual concern in

advance of the establishment of the common ingiitaf which were set up after the

elections. The highest such body, the Joint Imte€ommission, included the Prime

Ministers of Bosnia & Herzegovina, the Federatiow &epublika Srpska, and was directly
chaired by the High Representative. The Joint @rilCommission, on the other hand,

brought together ministerial representatives of Hrgities and the international agencies
based in Sarajevo — with similar structures atréggonal level. In the meantime, the High

Representative took part in the preparations fer fitst post-Dayton elections through his

representation in the OSCE-established Provisi&hedtion Commission, established under
Annex 3 to the GFAP with the purpose of enactingeR@and Regulations, as well as setting
up the necessary administrative machinery for #ggstration of voters and for conducting

the actual voting procedure.

As elections were first held in September 1996, feis of OHR efforts was re-directed
towards assisting with the setting up of the stiteg needed to facilitate the work of the
common institutions. The Constitution of Bosnia aherzegovina, which forms Annex 4 of
the Peace Agreement, provides for six such ingiitat namely the Presidency, the Council
of Ministers, the Parliamentary Assembly, the Cibagbnal Court, the Central Bank and the



Standing Committee on Military Matters. The Presitle comprising directly elected
representatives of the three constituent peoplddoshia and Herzegovina, met at the OHR
for its first session on 30 September 1996. Aftes months of intensive negotiations, it
reached agreement on the structure and compositidme Council of Ministers, which was
later approved by the House of Representativeshef Rarliamentary Assembly. The
appointed Council consisted of two Co-Chairs, aeMhair, a Minister for Foreign Affairs, a
Minister for Foreign Trade and a Minister for Ciiffairs and Communications. Decision-
making mechanisms were agreed upon and enshringdeimal rules of procedure, which
were elaborated under OHR auspices in the courd®®f. Later in May, the Constitutional
Court of Bosnia and Herzegovina held its first sesat the OHR headquarters. All judges
met for the first time and the three internatiopalges — appointed by the President of the
European Court on Human Rights - made a solemraidn thereby officially constituting
the court. The Standing Committee on Military Megtean independent auxiliary body of the
Presidency including representatives of the Emstitadeefence apparatus, was established in
early June 1997.

Following the establishment of the Common Institng, the role of the Office of the High
Representative focused on providing them with legafruments sufficient to implement a
minimum of policy. The inception of this new phasas marked by the Quick Start Package,
a set of draft laws submitted by the High Represterg for consideration by the national
authorities and covering the most fundamental aesfsisted by the Constitution to central
regulation. Formally presented to the Council ohidiiers of Bosnia and Herzegovina in mid-
January 1997, the package focused on essentiabmdorhaws, other proposals on foreign
investment, telecommunications, railways and @avikation as well as citizenship, passports,
immunities and a law on vacancy and absence irPtesidency. Over a period of several
months, the entire package was examined and negpbtiay the OHR in working groups
established within the Council of Ministers, urdilpart of it (the Law on the Central Bank,
Law on Foreign Debt, Law on Foreign Trade, Law amst@ms Policy, Law on Customs
Tariffs, Law on Immunity and Law on the Budget @utlget Execution) was finally adopted
on 20 June by the Parliament of Bosnia and HezegoVi was the first substantial act to be
accomplished by the common institutions. Since thle@ OHR has continued lobbying for
the adoption of the state-level legislation necgssa fulfil the responsibilities entrusted to
the joint institutions of Bosnia and Herzegovinathg Dayton constitution. Progress has been
made, although some political deadlocks could de\oypassed through the use of the High
Representative’s power to impose measures. Th&t kiieh move was made between the end
of July and the beginning of August 1999, when @aNWestendorp first, and Wolfgang
Petritsch later, put an end to the delaying tactitghe parties by enacting a series of
decisions reforming the public broadcasting sedbrthe level of both Bosnia and
Herzegovina and its two Entities. This initiativelléwed the establishment by the High
Representative’s decision, in the summer of 199&@Independent Media Commission as a
central regulator of the broadcasting sector adtesentire territory of the state.

3.2. Economic reconstruction

In 1996, the OHR initiated meetings with the ecomimplementation agencies to discuss
priorities, plans and practicalities. These meeatimgtially focused on the need for an early
start to rehabilitation and reconstruction effokéeekly meetings of the OHR-led Economic
Task Force are held to co-ordinate the politicall aperational aspects of economic
reconstruction, as well as to discuss economiccpaiind other measures being jointly
recommended to the State, Federation and RepubBliRaka authorities. The role of the



Economic Task Force was endorsed by the Peace rimepltation Conference in London in
December 1996.

As a general rule, politics should not be allowednterfere with or slow down the pace of
reconstruction efforts, but inevitably local autiies have focused on issues other than the
purely technical, thus causing delay in implemeoitatOf crucial importance to revival of the
infrastructure is the restoration of public utédi such as water, electric power, gas,
telecommunications and road and rail links. Settbask Forces, established by the World
Bank and European Union and coordinated by the OHiRet regularly to exchange
information, discuss sectoral policy issues anddioate programming and implementation.
Participants in these Task Forces include the maimors and international agencies active in
a given sector as well as representatives of ttipiemts. Sectoral task forces exist in thirteen
economic and infrastructural areas, ranging frontroeconomic policy planning to waste
management and including general concerns suchmatogment and industry as well as
specific ones in the energy and telecommunicateaors.

After the signing of the Peace Accords, joint d@8oof the World Bank and other major
international financial institutions, working topetr with the Government, resulted in the
drafting of a $5.1 billion Priority Reconstructidfrogramme for the years 1996-1999. This
Programme formed the framework within which extéfmading has been channeled. It has
been endorsed by the donor community at four domarsferences resulting in pledges of
$4.25 billion in 1995-1998 from over 47 countriedall institutions. A large part of this
assistance is used for infrastructure reconstmctitumanitarian aid is decreasing and the
attention of donors has shifted towards economoovery and reforms. Activities which
support the implementation of the Peace Agreensem) as media and police training and
restructuring, are an important part of the refopnogram. Macro-economic assistance
committed to date is an essential part of the pyi@rogramme, helping the Government pay
recurrent costs associated with donor-financedsiments, such as salaries and social costs
for the poor, demobilised soldiers and refugeeg. iivatisation process will start in 1999. A
recent important step taken by the OHR was thetioreaf the Privatisation Monitoring
Commission.

Tangible results in the economic sphere will depericharily on cooperation among the
parties and their willingness to create a healtbgnemic environment. This will help the
economies adjust from war to peace and signifigartiuce the dependence of the population
on humanitarian aid. Economic reconstruction is onlne most potent instruments available
to influence the reintegration of the country, diigh the return of refugees and displaced
persons is a central part. As such, it has greétigab significance, which is why it is
important to ensure that a proportion of projecs,has one of their main objectives, the
economic reintegration of the two entities. Withthe support of the many donors working
in a coordinated manner, sustainable economic aewiwll be impossible. The role of the
parties themselves cannot be over-emphasiseddmrdgard. They must provide the driving
force behind Bosnia and Herzegovina's transitioa toarket economy, allowing the country
to wean itself off its dependence on foreign aiok. & healthy economy to flourish, concerted
efforts to attract investors to Bosnia and Herzagwwmust be vigorously pursued.

3.3. Return of refugees and displaced persons

Another key element of the Peace Agreement isitint of refugees and displaced persons to
return to their homes of origin. Enabling returnimsportant for rebuilding the country



socially, politically and economically, and is mttely linked to the implementation of other
aspects of the Peace Agreement. There remain G\ee0@ refugees abroad who still lack
durable solutions; about half of these refugeediarg in Croatia and the Federal Republic
of Yugoslavia. More than 860 000 Bosnians rematerimally displaced, most of whom
would be in the minority if they chose to returrtheir homes of origin now.

In 1998, more than 140 000 refugees and displacadops returned to Bosnia and
Herzegovina, of which some 100 000 were refugees fabroad (mainly from Germany).
Only about 35 000 of them were minority returnsfigure only slightly higher than that
achieved in 1997. The rest simply added to the rmBsgernally displaced persons in need of
durable solutions. The social costs and potentidigstabilising effects of perpetuated
displacement on such a scale make the implementafidhe right to return a matter of
priority. At present, the return of refugees ansptliced persons — some even living within
eyesight of their homes of origin — is being praeenby two main factors. The lack of
political will on the part of the authorities toeate conditions for safe, orderly and voluntary
return is the most serious obstacle. Ethnic dimsiare still the prevailing reality and few
have returned to areas in which their ethnic grisupow in the minority. Besides concerns
about the security environment, people are alsogmted from returning by inadequate
material conditions, including the lack of avaikaltlousing, employment and social services,
as well as a low level of infrastructure and comioatons.

In accordance with the conclusions of the LondoacBelmplementation Conference of 5
December 1996, and after consultations with the GRHand other main actors including the
European Commission and the World Bank, the Renactgin and Return Task Force
(RRTF) was established in February 1997, undecharmanship of the OHR, to create an
integrated approach to the return of refugees asglated persons. The Bonn Peace
Implementation Conference of 9-10 December 1997dai@ad a Deputy High Representative
to head the RRTF. During 1998 the RRTF has devdlap® a fully functioning network
with a central secretariat in OHR to coordinate angdport the work of all members. The
OHR and the UNHCR are the lead agencies withirRiR&F: the OHR operates on a political
level, acting on behalf of the High Representativgpromote and negotiate the key civilian
aspects of Dayton Implementation. The OHR also aiperas the coordination mechanism
between the member agencies. The UNHCR continuésinvits lead role under Annex 7 of
the GFAP, to promote, facilitate and monitor theume of refugees and displaced persons, as
well as address legal and administrative barrizreturn.

Since its inception, the RRTF has sought to devéids between economic reconstruction
and the return of refugees to maximise the impdclimited resources in supporting
sustainable returns. The RRTF has also submittednaber of reports with practical and
policy recommendations to the donor and host cgucwmmunity: among the conclusions
have been the need to focus resources in area% \leme is both economic potential and
expected refugee return, and the need to iderntéiyr Imechanisms to overcome the major
financing gap in the housing and relevant infragtiee sectors. Host governments are also
urged to provide repatriation incentives to provadart-up support to both the returnee and
the receiving community and not to repatriate reegywho originate from areas where they
are no longer in the majority ("minority” returred who are still unable to return directly to
their homes of origin.

4. Conclusion



Four years after the signing of the Dayton peaamrals, Bosnia and Herzegovina is a
different country. Due to the efforts of the intational community — of which the High
Representative is the most significant expressitime-security environment has been largely
stabilised and political tensions have, if not ghed, considerably relaxed. There is,
however, a risk that, precisely because of the armm intensity of the international peace
effort, the capability of domestic actors actudlbyreach agreements and make policy in a
modern and coherent manner might scarcely devélsphe urgency of immediate post-war
recovery is left behind, it is of key importancatlhe international community in Bosnia and
Herzegovina develops a suitable exit strategy desigoearing in mind the need of leaving
behind fully self-sufficient governance structurés. an organisation essentially created to
put itself out of its job, the Office of the HigheRresentative is ultimately called to account
for the absolute peculiarity of its mandate, andie bold challenge there implied.

LESSONS AND CHALLENGES, Mrs Gro Hillestad Thune
Adviser, Norwegian Institute of Human Rights, Univesity of Oslo,
Former Member of the European Commission of Human Rjhts

Introduction

Societies in conflict is a subject of great concdrne European continent today is far from
peaceful. The ongoing conflicts are not only adhte the security of those people who are
directly affected, they also carry the risk of het destabilisation. One particularly worrying
feature is that serious political conflicts to amreasing extent seem to include direct attacks
on innocent civilians including physical abuse,likkg, rape and destruction of homes.
Ordinary people have become familiar with the tesdi behind the expression ethnic
cleansing, and are paying a high price as a re$uheir leaders failure to provide security
and peace. Their personal security is being seedfifor what is claimed to be overriding
political, strategic and military interests.

New technical development with the possibility mimediate and extensive media coverage
of conflicts as they develop, bring the devastatiogsequences, including bloodshed and
atrocities, directly into homes all over the worftates can no longer shield human rights
violations from the international public eye. Thegds to a feeling of common responsibility
and subsequent demands on states and internabigaelisations to react and bring an end to
the suffering of innocent people. The difficultifsis entails are equally being publicly

disclosed. The recent conflicts in the Balkans mn@aucasus have indeed left what is often
referred to as the international community in aiaibn characterised by on the one hand
strong demands for action and on the other handeln§ of serious failure as regards
effective means to ensure peace and basic sedoriyeas affected by deep-rooted and
violent conflicts.

Many questions — few answers

Principles enhancing democracy, human rights, ukeeaf law, respect for minorities as basic
preconditions for peace and stability have beeneldged and incorporated in the



international as well as the national legal ordemost states including those responsible for
serious aggression.

The establishment of these fundamental princigiegiever, do not appear sufficient neither
to avoid or to solve such conflicts. It is, thu$,ubmost importance to raise the questions
which have been in focus at this conference.

- How can conflicts be prevented or settled betbey get out of hand?

- What lessons are there to be learned from previftorts to settle conflicts and
provide for long-term stability? Are there any coomdenominators?

- How can lasting solutions implying long term sliéypbe achieved?

- Why is the international community with its mahigh level organisations supported
by super powers not more successful in their efféot enhance the basic principles of
democracy, human rights and ethnic diversity? Ane tmeasures applied the most
appropriate?

- Why do the same mistakes appear to be made againagain? Would it not be
possible to more actively rely on the experiendegghin previous attempts to settle conflicts
including achievements as well as failures?

- What is the consequence of the international camiy departing from the principle
of state sovereignty as an absolute principle? Wihiamnational involvement to some extent
is being accepted, on what basis and through whigans should it be performed?

There are no easy answers to these questionsgbatlye essential to discuss them. Under
international humanitarian law as well as humahtdadaw the international community has
undertaken responsibility to provide assistanceeplve conflicts and restore peace and
security in situations of disaster such as in tlak&s. The violent nature and level of
suffering as well as the complexity of these caisdlis over-whelming. UN, OECD, Council
of Europe, EU and other international organisatiares being challenged and urged to find
solutions. They make efforts to respond in variowg/s, but so far without great success.
There seem to have been more shortcomings tharmabdsbments, more failures than
successes, more deception than applause.

The international community represented by a greember of different organisations has
embarked on a road implying a common undertakingpatern and responsibility for the fate
of victims also of conflicts within national borderSo far the efforts to act have not shown
too encouraging results. International involvemimatuding direct military intervention as
well as assistance in efforts to settle confli¢teotigh negotiations, peace-agreements and
subsequent presence in order to secure implemamtafi such agreements have failed in
many respects. The achievements do not appeantplgmeither with political promises nor
public expectations resulting from these promi§&esious analysis and scrutiny is called for,
but also modesty and realism. There seems to bealistic expectations as to what can
actually be achieved through international asst&awhich can easily result in a feeling of
betrayal.

It is, however, equally important to keep in middoathe small victories. There have been
achievements where credit can be addressed toatiienal efforts. Situations of conflict and



tension which have been settled must certainly dygt kn mind in order to prevent a too
pessimistic attitude as regards the prospecthiéofuture.

The Bled conference has been presented with a nuohlegcellent reports where conflicts in
various European states have been described ahgsethaThe circumstances are different,
but there are a number of common features likei@tbanflicts, military and political
aggression. The thoroughness by which the variapseres have given their perspective on
the historical background as well as more recenltiged development, make them
particularly useful and relevant in a discussiothaise questions mentioned above.

Due to limited time the participants of the Bledhfeyence were not able to give the issues the
attention they deserve. In this context a propmsitvas made to request that the organisers
consider a further meeting on the basis of the sémoaments. This would make it possible to
concentrate more on possible practical steps te #d in particularly alternative ways of
approaching various conflict situations. This besagd, already this meeting brought forward
a number of considerations, ideas and concreteopatq

It is not an easy task to make a final reportngyto sum up a conference of this kind
presented with reports containing a substantial tarh@f factual information about the
historical development of a number of extremely ptax and lengthy conflicts. The
presentations were followed by interesting intetwats and remarks by various speakers also
disclosing substantial emotional commitment. ThHéowing is an attempt to focus on some
of the main points emerging from the discussiorhait any intention to repeat what is being
said in the various reports. The present repaateed at presenting some of the major points
of view, including those of criticism, according tive recollection and interpretation of the
rapporteur not based on any explicit consensus gniba participants. Opinions must
necessarily differ in discussions on a subjecthadlenging as the theme of this conference.
One important factor in this respect is the diffe® between those experts who through
personal experience have a first hand knowleddkeopractical realities in states encumbered
by difficult and also violent conflicts and thosehslars and academic experts who have
acquired their knowledge and understanding in & lbesdensome way. It must therefore be
considered particularly valuable that this confeeerprovided for a discussion where
problems and possible solutions were presented froite different perspectives. This being
said, there seemed to be a general agreement Hisourgent need to search for new and
more effective methods, mechanisms and approachesder to protect innocent civilians
victimised by serious political and military corfis.

Law as an instrument against conflicts

A discussion of the possible contribution of landdagal instruments to conflict prevention
and conflict solution should as far as possiblerddistic having regard to the extremely
difficult and many facetted situations one is addieg. Perhaps the most important task is to
try to identify the limits of what can be obtaingulough law and legal instruments. As it was
stated by one of the participants: fundamentalggads and legal instruments are of little use
as long as there is lack of political will.

It is equally evident that legal instruments ardirofted use when a conflict is at its peak. The
possible contribution of law and democracy shoudther be discussed in relation to
preventive actions and later stages of negotiatahimplementation of peace settlements.



It was generally agreed between the participantd #tronger efforts are necessary to
strengthen the implementation of basic principlds iternational humanitarian law,
democracy, the rule of law, human rights and mtgarghts.

In his report, Mr Economides expressed the view tina UN and in particular the Security
Council should be expected to embark on a morewsdecand effective application of the
legal instruments at its disposal under the UN @haiThis could be done without further
development of the existing legal instruments, Whichis view would also be desirable.

Legal expertise is relevant on various stagesauifrdlict:

- as preventive measure

- assistance in finding solutions

- implementation of peace accords
- secure permanent stabilisation

In this respect it is necessary to question thegpmteness of applicable law, in particular
international public law and international humaghtiand the relation between this law and
domestic law. One must consider whether the corngesdtisfactory and more important the
various impediments related to the lack of commlaand effective implementation both on
national and international level. Several examplese given of how shortcomings in this
respect, strongly have contributed to the developnaed further escalation of serious and
long-lasting conflicts.

A particularly difficult problem concerns the rataiship between law and politics which
inevitably places important limitations as to whah be obtained through the available legal
instruments. Serious conflicts on state level ndigmrfaave important political, military and
strategic aspects. A discussion among lawyers psdsible ways of approaching a situation
of tension and conflict, would seem without purpdsedoes not include a genuine attempt
also to identify the political and practical rei@g. One has to take into account the various
obstacles as to compliance with applicable law al &as basic human rights principles. Of
interest in this respect is what is being done niloa@ what is being said.

The reports presented at this conference on thelal@went in Kosovo, Bosnia-Herzegovina
and The Federal Republic of Yugoslavia over the lgmars, brought forward a clear
impression of how a situation of conflict graduatlgvelops when state authorities neglect
their obligation to establish fair justice providievery member of the population with his or
her basic rights, regardless of race, ethnic affdn etc. Lack of legal protection, respect for
the rule of law and equality between individualsthwdifferent ethnic background will
inevitably reduse confidence in the national autles and result in intolerance, suspicion
and distrust among people. This again will inevitadiffect the stability in a negative way
with the risk of an open conflict breaking out. Bucdevelopment will necessarily affect the
stability in a negative manner.

In a discussion on human rights particular attentitust be given to questions relating to
effective redress. A huge gap between the letteh@flaw and the practical realities can be
observed also in states enjoying political and alogtiability. It is rather astonishing to what
extent politicians and state authorities give theression of being satisfied by the mere fact
that individual rights are established even inaittns when there is no prospect what so ever
of these rights being effectively implemented.



When there is an ongoing serious conflict the sibmais normally characterised by flagrant
human right violations on a large scale without doyeseeable repercussions on the
perpetrators. Neither humanitarian law nor humghts law can be expected to provide the
necessary protection. One is left with the possybdf criminal justice at a later stage when
the situation has calmed down and possibly alsanagsem in the peace settlement. Also on
this point shortcomings are evident. The situatioKosovo at present illustrates the hopeless
situation when the national legal system does naottfon as a direct consequence of a
conflict. The judges who were almost entirely Seales no longer available, some have left
Kosovo the others do not wish to present themsediwesluty in the present situation. For
several reasons it appears to be extremely difficusubstitute them with Albanian lawyers.
One major reason being that for almost ten yealmmiilins in Kosovo have faced serious
difficulties in obtaining legal qualifications whiovere adequate and officially recognised.
This has substantially reduced the number of gadlifAlbanian lawyers available for
appointments as judges, defence layers and prassciitalso upsets the efforts to establish
an adequate prison system. UNMIK has made attetoptsnd intermediary solutions by
setting up an interim judiciary by engaging intdio@al legal experts as advisors and also by
a number of temporary appointments. This, howedees not appear sufficient to meet the
imminent need for an independent and functionaicjady. In longer terms adequate legal
training for young Albanians seems indispensablerder to have a functional judiciary and
also a satisfactory prison system where basic huights are being respected.

Several of the speakers referred to the discrepartyeen established principles and the
willingness to actively secure compliance on theermational political arena. Experts and
NGOs should be encouraged to pursue their effortdigclose this type of hypocrisy by
challenging the political establishment on naticalvell as international level. Law can only
be an effective weapon in the struggle for peaak saturity if it is matched with a certain
amount of realism in particular when it comes te uestion of implementation. All peace
agreements, including those established with iatewnal assistance, should be accompanied
by effective control mechanisms.

The conference was reminded of the fact that lawbeaused as an instrument of power. This
is exemplified in the report on the Federal Republi Yugoslavia referring to the Law on
Special Conditions for Real Estate Transactionptedbby the regime in Serbia in 1989. This
legislation violated the principle of equality sincitizens rights were made dependant on
their ethnic status. As conflicts often are rela@dension and antagonism between different
ethnic groups, a measure to prevent escalatiorh®fcbnflict would be to provide the
minorities with adequate protective legislationvesl as political influence. Oppression of
minorities will inevitably cause anger paving thayor extremism and terrorism.

The contribution of law is particularly importantrihg peace negotiations and in the drafting
final agreements. Such a process will often netasssubstantial pressure on the parties. If
this pressure is too strong, one runs the risk lmfemkdown. This was in fact what happened
following the Cyprus Constitution of 1960 which wadopted following a compromise but

did not appear to be workable in practical terrhenk or both parties to an agreement are left
with a feeling of the solution having been imposedthem, the imminent risk is that it will

not provide for a long term solution. There musbther words be reasonable proportionality
between established conditions and the expectasiopdsentiment of the parties involved if a
successful result is to be achieved. This was afsterlined during the presentation of the
report on Northern Ireland. When the aim is to owvare distrust and even hatred between



people, there is no other way than to involve titractly in activities that can help establish
trust and confidence between individuals from i@és of the conflict.

More effective implementation of basic principles

It is not difficult to identify a number of diffen¢ obstacles to respect for basic human right
principles commonly known in most states. In relatio the Balkan situation, it was in
particular referred to problems relating to a cangteéd and incoherent legal system as well
as lack of legal training.

Several reports described an urgent need for thelgf@ment of new and more effective
mechanisms for implementation of human rights. Qmart in Strasbourg has through its
years of existence proved the importance of indégehimplementation by an institution
able to operate independently from state powerspwtsent it is already overburdened
without any prospect of being able to cope with ghbstantial backlog and increasing influx
of cases. As Mr Jambrek have stated in his refogtredress which the Strasbourg Court is
providing is insufficient in several respects, tiitbe and too late. Recent developments give
rise to doubt as to the willingness of the memliates to provide the substantial financial
resources that are necessary. In this respecthhlieicged Council of Europe and also
members of the Venice Commission to assist in etimrfind new ways of implementing
human rights. This would be a valuable contributmonflict prevention.

It should in this respect be underlined that ithe national states which have the main
responsibility to implement the international humaight conventions. International
implementation can only be considered as a suppletodhe national systems. Article 13 in
the European Convention on Human Rights requir@é people are provided with an
effective remedy on national level available fondé individuals who claim that one of their
rights under the Convention has been violated. fdgsiirement is not always complied with,
even in states with long democratic traditions.

The establishment of effective domestic remediesven more important in relation to the
present efforts to stabilise the situation in tlakBns. It must be expected to take a long time
to establish a functional legal system operating mon-discriminatory manner and enjoying
the confidence of all sections of the populatiomldional mechanisms for implementing
human rights and humanitarian law would providenaportant supplement.

Other mechanisms established within Council of Rarsuch as monitoring procedures and
the establishment of an Ombudsman for Human Ripes not provide sufficiently effective
protection. The same can be said for the variousharesms within the UN system.

The attempts to establish criminal justice on mmagional level, like the International Tribunal
for Former Yugoslavia in the Hague, is important ot sufficient to provide for the
necessary redress and therefor not sufficient topemsate for lack of criminal justice on
domestic level.

Security of states does not automatically imply secity of people
According to the UN Charter, the “maintenance odfelinational peace and security” is

established as one of the main aims. State sedsirégsential also for the security of people.
State security, however, is not necessarily sficito guarantee the security of people. In his



opening speech to the conference, State Underagctdr Roman Kirn, underlined this, by
claiming that the protection of people always sbdug the first concern. Unfortunately, this
is far from being the reality as there are enougdn®les of situations where the security of
people has been swept aside by reference to thartamge of securing state interests.

History shows, as the various reports confirm, rgirefforts to justify aggression and

confrontation by referring to national interests.thAe same time it is unquestionable that a
society in conflict fails to provide security foegple and also fails to comply with basic

human right principles. For this reason it is aetisé to stress the need to make a clear
distinction between state security and the secofipeople.

Mr Kirn suggested three strategies to enhance huseanrity. Firstly to strengthen legal
norms, secondly to build sufficient capacity to ané them and thirdly to improve
operational activities and measures in the field.

A number of interventions touched on the probleatating to the doctrine of no intervention.
The sovereignty of national states can no longexdnsidered valid or justified as an absolute
principle also when a situation is totally out @ihtrol and implies a serious threat to peoples
security. The post-war establishment of numerousdruright conventions adhered to by
most states all over the world, has created a cammernational responsibility to secure
compliance with these basic principles. This resjality cannot be full-filled as long as the
suprimacy of state powers is accepted to be untondl and unlimited. Further development
of principles within the framework of internationgiiblic law on this point was requested
during the discussion.

Prevention rather than cure

The main concern of every community is subsistearae security. Democracy in the broad
sense including legal stability, respect for hum@ghts and minorities are essential
preconditions for peace and security. The best wmyprevent conflict is through the
functioning of a democratic regime based on the afl law and respect for basic human
rights. Confidence within the population is equallyportant. This again requires the
functioning of democratic institutions, free elects, respect for ethnic and religious
minorities The most useful contribution of law dedal experts would therefore be to assist
in establishing a situation satisfying these pphes also by disclosing deficiencies and
shortcomings. This cannot be done by legal expeitolation. Success will require close co-
operation with NGOs and representatives from varigroups and sections of the society.
Legal competence cannot be applied isolated franpthctical realities. This is elementary in
every democratic state and even more importanttiores with the aim to prevent or settle
conflicts.

It was a common understanding among the particspiduatt conflicts are particularly difficult
to settle when they have developed too far. Théudea of humanitarian emergency may, in
other words, best be controlled at an early stage. and legal institution are not of much
help once the situation is out of control. Leggbexts should thus be particularly concerned
with the need to find ways of addressing the sibmaivhen a conflict is building up. In other
words, how can the international community, be tutlat a stage when it is still possible to
avoid the escalation of the conflict? In the caseBosnia-Herzegovina and Kosovo, the
warnings were there through requests for assistdrar@ members of the democratic



opposition to President Milosevic. The responselftbe western states was at this stage seen
as timid and weak, without sufficient attempt tentify the aggressors.

In a situation when a conflict is emerging, effosisould be made to provide practical
assistance to organisations and groups on natiewal striving for a peaceful solution

through democratic means. In this context theregeasons to question why it seems difficult
to obtain the necessary political support at aestapen it is evident that an emergency
situation is to be expected. Preventive measuresticonsidered "sexy" enough to acquire
media attention, and without pressure through th#ip opinion, politicians and government
seem hesitant to act.

Participants in the discussion seemed to agredtthatuld be desirable with stronger efforts
from organisations and state authorities at a twrhen there are still prospects of achieving a
peaceful solution. There can be no doubt from tkigeeence in Bosnia-Herzegovina and
Kosovo that these conflicts which included ethdeansing at large scale through the most
deplorable acts, require a long and extremelydliffihealing-process. Peace and democracy
would be much better served by strong preventifatst

Professor Goati has in his report on the situatidhe Federal Republic of Yugoslavia shown
how international acceptance of a regime can sasvéactor contributing to the negative

development of a conflict, without this being thergose. This appears to be an additional
reason to take effective, not only symbolic stapsed at avoiding a conflict to break out.

Respect for people necessary precondition for anpkition

It was stressed by several of the speakers tharhisional support not only tends to come too
late, but not always to a sufficient degree is Hase local expertise and experience.
Organisations with their great number of employteesl to enter the scene of a conflict with
already established ideas as to possible approacitesolutions. This creates an impression
domestically of an international invition by peomlao act as "besser-wissen"ers not showing
sufficient respect for the existing and perhap® alsailable resources on domestic level.
International assistance can only provide succefisis performed with sensitivity and in
local partnerships.

The reports on the various conflicts confirmed thtats indispensable to re-establish
confidence. A peace process, would have to, inrdadbring positive results actively involve
local people.

Democracy requires respect for the will of peopld their basic wish live in peace.

A wounding process can not be ordered - it hastmbpired and supported. People have to
learn to respect each other regardless of prewaotsgonism. Experience from attempts to
settle conflicts show that this is not always sdintly taken into account when the peace
accord is being worked out. The report on the nmagbrtant elements in the agreement on
Northern Ireland, on the other hand, seems totilitss how the practical support of the

population can be included as an essential aspdut agreement.

The report on Moldova recalls two different conflievith opposite outcome. It is particularly
interesting to note how the Gagauzi issue was sgbaéy solved by granting autonomy to
the territory defined on an ethnic basis regulateal law created for this purpose. The various



elements of this success-story should be carefiillgdied and used as inspiration in similar
conflict situations where there is a willingnesssé&arch for practical solutions. Unfortunately
a similar strategy did not succeed in the caserandnistria illustrating the complexity of the

matter and the importance of addressing each wituah close co-operation with the

population on all sides of the conflict.

International action will fail unless it is locally based and supported

An important subject during the two days of distusgelated to the performance of the
international organisations in their efforts toisiss conflict prevention and conflict solution.
There was no denial as to the necessity of intemmalt support in particularly difficult
conflict situations, but there were strong opinioas to the quality and quantity of
international involvement.

Objections were patrticularly related to the Ballsatuation which will be addressed later.
However also in other respects was the opinionesgad that the international organisations
most likely would be more successful if they wererencautious in their approach and give
priority to co-operation with domestic and regiomadtitutions and organisations. Operations
are too often seen as organised as a "top dowmatge without sufficient knowledge and
respect for the underlying historical, cultural agttinic factors. It seems that an interesting
subject on later occasions could be to discussigessethods and mechanisms which would
assist the international organisations like the tdNmprove their performance as regards
their mutual co-operation as well as their ability develop relationships with relevant
partners on domestic and regional level. In thistext it is of relevance to mention the hope
expressed by representatives of domestic NGOs wdre present, that more foreign money
IS made available for local initiatives.

The opinion was expressed that when the world confiyjweeacts, the reaction tends to come
too late without sufficient groundwork in advandée task is of course extremely difficult,
but if there is international involvement, it shdude as effective as possible. It must equally
be accepted that the main responsibility to sedtleonflict lies with the parties who are
involved. It is for example extremely difficult fointernational negotiators to assist in
resolving the Cyprus conflict without a substanhlange of climate in the relationship
between Greece and Turkey since the conflict isatiorelated to the tension between these
two states.



Any conflict of the kind in focus at this conferencarries a risk for further regional
instability and is therefor also a concern for hieéghbouring states. It was stressed during the
discussion that the ongoing conflicts in Balkabeé#ng considered a serious obstacle as to the
general development of the whole region. This gitke impression of a common
responsibility for finding solutions providing fggermanent stability in the whole area. It
would seem constructive to challenge the resourctte region and invite to partnership and
co-operation also with institutions and organisagian neighbouring states not directly
involved in the conflict in order to find constriv@ and workable ways of action. An
interesting example is that the peace agreementNfmthern Ireland provides for the
establishment of a Human Right Commission for hdlavhich might otherwise not have
been expected at this point in time.

The initiatives and involvement of the Slovenianv&mment and the various organisations
present at this conference is an excellent illtisinaof concern and willingness to contribute
when next door neighbours are in serious trouble.

The Balkan situation

What kind of democracy, what kind of law and whiickof transnational instruments appear
suited to the ethnopolitical landscape of the Badkaat this specific turning point of its
conflict-ridden history?

These were difficult questions addressed to théecence where in fact a substantial amount
of time was allocated to the problems in the vagiBalkan states and in particular the impact
of the international involvement in the region atamporarily presence in Kosovo and
Bosnia- Herzegovina. Various points of criticismreveaised in this respect. The objections
against the performance of the western states hasvmternational organisations were many
and strong and also accompanied by substantiakisisep as to the ability to create the
necessary foundation for permanent stability inrdggon.

The international community, represented by theomppwers acting through the UN and
other international organisations, have undertakeaxtremely difficult task when embarking
on the policy of trying to stop serious and systeeniauman right abuses in the Balkan area.
A large number of international and national orgations have been and still are present in
Bosnia- Herzegovina and Kosovo. This provides foerain stability.

There are however, a number of disturbing elemasitt® the present situation in the Federal
Republic of Yugoslavia. Professor Goati explainechis intervention that there are in fact
three parallel conflicts. Firstly between Serbial &nontenegro, secondly an ethnic conflict
between Serbs and Albanians and thirdly a confiietween the ruling regime and the
opposition. Experience shows that the attitude haf international community to such a
situation is not unimportant as to the further depment and prospects of a peaceful
solution.

The performance of the organisations in the variBalkkan states seems to be considered
problematic and unsatisfactory in many respectwal alleged that people working for them
all come with their individual schemes and progratasigned and organised abroad without
sufficient knowledge, sensitivity and respect focdl conditions and local resources. The
enormous amount of money which is being paid teigpr experts could have been much



more useful if the organisations were making mdiats to link up with local partners and in
this way tried to approach the problems more i lwith local traditions. "Conflicts in
Balkan has to be solved in the Balkan way," wasairibe statements made in the discussion.
For obvious reasons "The Balkan way" is not easyliszcover neither in London nor in
Amsterdam or Washington. Perhaps not easily unotmisby all the human rights observers
who are present.

It was alleged by several of the participants tihat international involvement appears as
uncoordinated ad-hoc activities without any undegylong-term strategy. People have the
feeling that solutions are being imposed on theimerathan developed through a constructive
dialogue involving local experts. In this way pemph domestic level feel they are not being
respected. The conflicts in Kosovo and Bosnia-Hgozana can only be resolved through
long term reconciliation and bridge-building betwegeople belonging to different ethnic
groups. In this process the people themselves tav®e subjects not objects in schemes
designed by strangers. Perhaps it is not yet seffiy taken on board in the western states
that effective assistance should be designed oresticnand regional level. The following
remark:" Bring us musicians and artists insteadurhan rights observers" is food for thought
in this respect. It is not obvious that the intéioraal leadership is sufficiently responding to
the fact that lasting peace require that peopld @auee learn to trust each other.

It seems that so far the efforts made have not beecessful in a way which could have been
hoped for. This implies a warning that it will takdong time before the wounds are healed
and democracy fully installed. It requires greatiggece from all parties. For time being
international presence in Kosovo and Bosnia-Hemnziegoindispensable and will have to
remain there for a long time. The question disadissehis respect was whether this presence
is performed and organised in a way which graduaily make it possible to control the
situation through national institutions and avdgabresources on national level. The
participation of legal and other experts from otparts of Europe can only temporarily do the
job. Inevitably the organisations will at one pointtime be withdrawn and people left to
themselves without international supervision ancti@d as well as support.

Various points of criticisms were raised. All ofeth not necessarily supported by all the
participants, but the discussion gave the impressi@mt many are unimpressed by the
performance of the West and equally worried abbatfuture. In the following is recalled
some of the points mentioned in this respect. ¢tukh be recalled, in this context that the
problems in this region are extremely complex anyg effort to take action is deemed to be
criticised.

- Difficult to understand the difference in treatmémytthe western states of the present
conflict in Chechenia as compared to Kosovo. Thogelved feel they should be able
to expect more direct support following the str@egimitment in Kosovo.

- Lack of support to the democratic opposition tosRient Milosevic during the period
when the conflicts in Bosnia-Herzegovina and Kososxre emerging. Manipulative
policies by the state powers could have been takeoh more seriously by the
Western states. Reactions came too late. The cbh#id accelerated for too long with
extensive hatred, distrust, ethnic and religiousolarance as an unavoidable
consequence. In this context criticism was raiggalnst the NATO bombing, which
by people who were directly affected was considedédticult to accept at that



particular stage of the conflict. There are now aasiwhich are extremely difficult to
heal.

- A too strong international presence creates adfigiaralysing the domestic resources.
Mr Fremby, representing the Office of the High Resemtative in Bosnia-
Herzegovina came with a clear warning when he esm@ his worry that the
capability of domestic actors may scarcely devalgpong as the main responsibilities
are being taken care of by international experts.

A similar remark was made by Mr Russell in relatiorhis report on Kosovo.

In this way assistance given with the best intentimt perhaps not with sufficiergdgessé
can turn out to be counter-productive and upsetpmvent possible efforts to find
domestically workable solutions. Such solutions ardispensable if lasting peace and
stability is to be achieved. The lesson to be ledrfrom this is the importance of an
international approach aimed at "empowerment” ratien “patronising”.

- The international organisations would achieve nibtieey were more concerned with
the concrete results of their activities and lesscerned with personal or institutional
prestige.

- Better co-operation between various organisatiorg iastitutions on international,
regional and national level is indispensable in@ess of confidence building which
again is an absolute precondition for permanetilgia The international community
must observe their obligation as a role model is tbspect. How can people who hate
each other be expected to co-operate if the vanogasnisations are not prepared to do
so?

- More concern and resources allocated to the atigmif knowledge and experience
from those effort that already have been made tgrnational organisations like the
UN, OSCD etc to solve conflicts. It should not becessary to apply a system of
"trying and failing” every time, but rather aim hte establishment of an international
"bank” of knowhow acquired through practical expede in attempts to avoid or
settle difficult conflicts.

Certain proposals presented by participants duringhe discussion.

A number of general, as well as more concrete,quals were offered during presentation of
the reports as well as during the subsequent dignusilt was agreed that these proposals
should be recalled in the final report in ordeffdoilitate further discussions. The wish was
expressed that they are not being forgotten, libergursued in the most appropriate way by
the Venice Commission or Council of Europe.

These proposals and ideas are quite differengatifig the composition of the meeting. The
various discussions was the result of an intergstimd challenging combination of scholars,
international experts and representatives of locghnisations as well as Slovenian political
and public life.

- Acceptance of the need for institutional enginegrin the Balkans within the
framework of a regional approach.



The future cohabitation which can be foreseen betvieternational organisations and
local institutions has to include active effortscoinstructive co-operation, sharing of
responsibilities and a gradual shuffling of taskerdo the various local institutions.

More foreign money should be made available in supgf local projects.

International financial support should be allocatedformation of attitudes among
ordinary people and in particular in local schowith teachers as key players.

International support and attention should be giteethe situation of individuals of
Roma origin living under extremely difficult conidihs in the Balkans as well as in
other countries in the area.

The proposal to create an Alliance of Balkan States Communities. The conference
was presented with a concrete proposal to creamnatype of regional organisation
for all of Balkan based on the idea that the variethnic groups are represented
through their elected leaders on equal terms &8 gtavernments. The idea has been
presented by Mr Ter-Gabrielian for the Caucasusoregvith the purpose of
reconciliation and stabilisation. Such an instantiif it were to function according to
the intention, would result in more recognition anfluence to the various minority
groups which again possibly would inhibit theinarfor independence.

The proposal to create an International Univerfgtyall the Balkan States in Lubljana
with particular high academic standards is beingught forward also by the
Slovenian Government. Further internal support Wwdug required. The proposal is
based on the idea that access to education onhaitigrnational level inside the
region could prevent young people from leaving aigb provide the region with
gualified lawyers and other academics who can tagsidurther development of
democracy and peace in all of Balkan.

The last proposal to be mentioned is a requestetoimg the participation on
seminars like the present. The participants fodrglite satisfactory that issues were
discussed not only among legal experts with acadéackground, but that they were
able to draw also on the competence and knowhopadicipants with different type
of practical experience. It was underlined thaewldifficult and important subjects
are being discussed, it is useful to create a mggtiace between international and
local legal experts and people with experience froire practical and problem-
oriented work. This would facilitate a dialogue wh@roblems can be addressed from
different perspectives, with a better hope to fiddas and possible solutions that
would work in practise, not only in theory.



