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FINLAND

A. Incorporation and enforcement of international law in
domestic law

1. In Finland, the dualistic principle prevails (without any
express provision to that effect in the Constitution). This
signifies that the contents of a treaty binding Finland
internationally are not automatically incorporated in Finnish
domestic law. Great care is, however, taken to secure that
Finnish domestic legislation is not at variance with the
international obligations of Finland.

International treaties are signed under authorisations given
by the President of the Republic and ratified by the
President. A decision to ratify an international treaty
presupposes, however, in many cases an advance consent of the
Parliament. This is the case in particular as regards
treaties belonging to the area of (parliamentary)
legislation.

Provisions in a treaty belong to the area of legislation
first of all as far as they are at variance with existing
provisions in Constitution or in parliamentary legislation.
The area of legislation also includes treaty provisions on
subjects which according to the Constitution shall be (or can
only be) regulated by parliamentary legislation.

But even though a treaty is ratified with the consent of the
Parliament, the dualistic principle implies that this mere
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procedure does not incorporate the provisions of the treaty
with domestic legislation. Quite often, the correspondence of
domestic legislation with the provisions of a treaty is
secured before the Government bill proposing the ratification
of the treaty is presented to the Parliament. This procedure
is regularly followed e.g. in regard to the Conventions of
the International Labour Organisation.

In case the domestic legislation is not yet in acordance with
the provisions of a treaty proposed to be ratified, the
Government Bill proposing the ratification also includes a
proposition for an Act of Parliament which would contain all
the provisions needed to bring the domestic legislation in
line with the treaty. Final decision on such a proposition is
then taken by the Parliament in the same session where the
final decision on the proposal to give consent to the treaty
itself is taken. If any of the provisions in the
incorporating statute is at variance with constitutional
provisions (as a treaty setting up a supra-national
international organisation probably would be), the statute
can onlf be adopted with a majority of two thirds of votes
cast. In other cases, a simple majority is enough. As a rule,
the incorporating statute is published in the official
statute collection only after the Finnish ratification
instrument has been deposited and the date on which the
treaty will be come binding on Finland is known.

In so far as the treaty provisions to be incorporated are
self-executing the incorporating statute quite often only
consists of a single reference to the treaty itself: "The
provisions belonging to the area of legislation in the Treaty
A. shall be applied in Finland as agreed." Such an
incorporating statute referring to the contents of a treaty
is often adopted even in case Finnish domestic legislation is
already (or is considered already to be) consistent with the
requirements of the treaty. The reference in the statute to
the treaty as agreed implies that the treaty is incorporated
in its authentic languages (and not as translated to the



-4 -

national languages, Finnish and Swedish) and shall be so
applied domestically in Finland.

If a treaty includes no provisions belonging to the area of
(parliamentary) legislation, it can be domestically enforced
by an ordinance (decree) given by the President of the
Republic. A statute incorporating treaty provisions within
the area of (parliamentary) legislation is also regularly
completed with an enforcing ordinance. Any provisions in the
treaty belonging in Finland to the area of subordinate
legislation are incorporated in domestic law by the

ordinance.

-
2. There is no special procedure for the incorporation and'\
enforcement of international customs and general legal
principles. If, however, domestic legislation is at variance

with such customs and principles, it needs to be amended.

3. In case the authority of the international organisation

to issue binding decisions is based on a treaty incorporated
in domestic law, such a decision is as a rule enforced by
subordinate legislation or by a decision of a competent
authority. E.g., in case of a treaty including an opting-out
clause, a decision of the international organisation is
presented for the President of the Republic for decision
before the end of the time limit for opting out.

4. The incorporation and enforcement of international
judgments and rulings is governed by the provisions of the
treaty under which the judgment or ruling has been given,
provided that the treaty itself has been incorporated in
Finnish law. E.g., in case a dispute has been validly -
submitted to arbitration under the Washington Convention
(1965) on the Settlement of Investment Disputes, the award is -
enforced as prescribed in the Convention.

In the case of precedents of competent international
tribunals on the application of treaties incorporated in
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Finnish law (e.g., the European Convention on Human Rights),
it is assumed that such precedents are followed in the
domestic application of the treaty provisions.

B. Relationship between international law and domestic legal

provisions

1. If the statute incorporating any treaty provisions in
domestic legislation has been expressly adopted (with a
majority of two thirds of votes cast) as an exception to the
Constitution, its takes precedence over the Constitution. All
treaty provisions inscorporated with an Act of Parliament
have the same standing as other parliamentary legislation,
prevailing over earlier statutes but liable to be affected by
later Acts of Parliament. (It is, however, assumed that any
later statute should be endeavoured to be interpreted so as
to affect the treaty provisions as little as possible - if
possible not at all.) Statutes take precedence over such
treaty provisions which have been incorporated with an
ordinance only.

2. In principle, statutes prevail over international customs
and general legal principles. Such customs and principles
can, however, be constructed to constitute exceptions from,
or clarifications of, domestic legal rules.

3. The standing of a binding international decision should
be the same as the standing of the treaty under which the

decision is given.

C. Other questions relating to intermational law

1. The Finnish Constitution includes a chapter on the
fundamental rights of the citizens. There are no
constitutional provisions relating to the international
protection of human rights.
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2. The equality of the two language groups (Finnish and
Swedish) is guaranteed by the Constitution. There are no
other constitutional provisions relating specifically to the
protection of minorities. The self-government of the Province
of Aland is guaranteed and regulated by a special enactment
with the standing of constitutional law.

3. There are no constitutional provisions relating
specifically to the protection of foreigners.

4, Decisions concerning Finland's relations to foreign
powers are taken by the President of the Republic.
Participation of the Parliament in the conclusion of
international treaties is discussed above (section A.1l).
Decisions concerning war and peace require the consent of the
Parliament. The international frontiers of Finland can only
be changed with the consent of the Parliament.
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CONSTITUTION ACT OF FINLAND

Issued in Helsinki, on the 17th day of July, 1919.

e e e e e e e e e ot e e e o — =

1. GENERAL PROVISIONS

3 §. The territory of the State of Finland is indivisible. Its boundaries cannot be
altered except with the consent of the Parliament. -

II. GENERAL RIGHTS AND LEGAL PROTECTION
OF FINNISH CITIZENS

—  mam e e e e e e peen e ewmam mmeme sem ee—

14 §. The national languages of the Republic shall be Finnish and Swedish.

The right of a citizen of Finland to use his own language, Finnish or Swedish, in
a court or before an administrative authority, in a matter pertaining to him, and to
obtain in that language whatever documents may be issued relating to him, shall be
guaranteed by law, with care being taken that the rights of the Finnish-speaking and
the Swedish-speaking population of the country shall be provided for according to the
same principles.

The cultural and economic needs of the Finnish-speaking and the Swedish-speaking
population shall be satisfied by the State according to the same principles.

— —_— —_— — r— — —_— —_— —_— —

20 §. It shall be stated in the introduction of every law that it has come into being
according to a decision of the Parliament and, when a law has been enacted in accor-
dance with the procedure in force regarding the enactment of a Constitutional Law,
it shall also be stated that this procedure has been followed.

A law which has been confirmed, or comes into force without being confirmed,
shall be signed by the President and countersigned by the appropriate Minister. After
this the law shall be published by the Council of State in the Collection of the Statutes
of Finland. (August 15, 1980/607)

The date on which a law comes into force shall be stated in the law. If a law has
not been published by the date mentioned in it as the date when it shall come into

force, then it shall come into force on the day when it is published. (August 15,
1980/607)
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IV. GOVERNMENT AND ADMINISTRATION

- - - — — * e — — — — — — — —— ma— c—

33 §. The relations of Finland with foreign powers shall be decided by the President,
but treaties with foreign powers must be approved by the Parliament insofar as they
contain provisions which pertain to legislation or which according to the Constitution
otherwise require the consent of the Parliament. Regarding war and peace the Presi-
dent shall decide with the consent of the Parliament. .

All communications to foreign powers or to the diplomatic representatives of
Finland abroad shall be sent through the Minister who has jurisdiction over foreign
affairs.

PARLIAMENT ACT

Issued in Helsinki on the 13th day of January, 1928

CHAPTER 5. The Handling of Matters in Plenary Sitting and
’ in the Grand Committee

66 §. If the report of a Committee concerns the approval or rejection of a Bill, the
matter shall be taken up for three separate handlings in a plenary sitting of the Parlia-
ment.

At the first handling the report of the Committee shall be presented, and the
Members of Parliament shall be given an opportunity to state their opinions regarding
the matter. After the debate has been declared closed, the question shall be submitted,
without decision being made about the matter itself, to the Grand Committee, which
shall issue a statement regarding it and make regarding it any proposals for which the
Committee deems that there is ground.

In the second handling the report of the Grand Committee shall be presented, and
the Parliament shall proceed to examine the Bill and make a decision regarding each
of its various points. If the proposal of the Grand Committee is approved in all
respects, the second handling shall be declared closed. If the proposal of the Grand
Committee is not approved unchanged, the Bill shall be resubmitted, in the wording
in which it has been approved by the decision of the Parliament, to the Grand Com-
mittee, which shall then support the proposal either as it stands or as amended, or
shall propose that it be rejected. If the Grand Committee has proposed amendments,
the Parliament shall decide regarding their approval or rejection, after which the se-
cond handling of the matter shall be declared closed.
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If a report of the Grand Committee contains a proposal for a law, no motion for
the rejection of the entire Bill shall be made in the second handling.

In the course of the second handling of a matter, the Parliament can request a new
statement from the Special Committee which has prepared the matter, or from some
other Special Committee. The Grand Committee has this same right.

In the third handling, which shall take place at the earliest on the third day after
the second handling has closed, the matter shall be presented for final decision; and
then the Parliament, without making any changes, can either approve the Bill in the
wording decided upon in the second handling or reject it.

A Bill which has received a majority of the votes in the third handling can never-
theless be held over. A motion that a Bill be held over shall be made before a motion
is made for the adoption or rejection of the Bill, and in this case, if the Bill has not
lapsed in the voting, the matter shall be placed on the table for the following plenary
sitting; if the motion that the Bill be held over is then supported by a minimum of
one-third of all the Members of Parliament, the Bill, in the wording that was approved
in the third handling, shall be held over until the first ordinary parliamentary session
to be held after the elections.

Nevertheless, it is not possible to hold over a Bill for the prohibition of a labour
conflict, intended or already begun, of civil servants or salaried employees under a col-
lective bargaining agreement, which conflict would tend to produce a serious distur-
bance of functions indispensable for the protection of the security of society or the
life or health of the private citizen. (February 23, 1979/237)

67 §. Any proposal for the enacting, amending, specifying, or repeal of a Constitu-
tional Law, in order to become a decision of Parliament, shall, after the handling
prescribed in Article 66, be approved by a majority of the votes to be held over until
after elections, and shall then be approved, unchanged, by a decision supported by a.
minimum of two-thirds of the votes cast.

If nevertheless a proposal concerning a Constitutional Law is in a plenary sitting
declared urgent by a decision which has been supported by a minimum of five-sixths
of the votes cast, then the matter, without being held over, shall be decided, and a deci-
sion shall be made regarding the passing of the proposal, as stated in paragraph 1.

What has been prescribed above regarding a Constitutional Law shall be in force
regarding the special privileges of the Estates.

69 §. A proposal which concerns the approval of provisions, within the domain of
legislation, which are incorporated within a treaty between Finland and a foreign
power, whether incorporated within a peace treaty or other State treaty, shall be hand-
led according to Article 6, and, insofar as the matter concerns a Constitutional Law,
in compliance with what has been prescribed in Article 67, paragraph 1. However, a
Bill in these cases shall not be held over.

A proposal that the Parliament approve a provision contained in a State treaty in
which the State commits itself to maintain in force certain provisions of law for a fixed
period, and also a proposal for the approval of a State treaty or a provision, contained
in a State treaty, which, without impinging upon the domain of legislation, according
to the Constitution requires, or for which the Government otherwise requests, the con-
sent of the Parliament, shall be handled without complying with the handling pro-
cedure prescribed in Article 66, and the matter shall be decided by a majority of the
votes. A proposal for a change in the boundaries of the country which includes a
reduction of the territory of the country shall, however, be viewed as having been given
the consent of the Parliament only if it has received the support of a minimum of two-
thirds of the votes cast. -
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| HONGRIE |

A. Introduction el exéeutiop du dreit  inlernational

dans_ 1s sphérve du droif interne

1. Querlles sont. les condit jons (approbal. ion
parlementaire, approbat.ion administratjve, ratificat.ion,
adhdsion, acceptal.ion, simple signalure, elery) pour

1 introduction et 1'exdcnl ion on droil inlerne des tLraités

tntcernatl tonsux?

Co sont les Articles 19, parv. /3/ detire ) 30/A, par.
/1/ el 35 de Ja Connslilution gqui prévoient. des disposilions
concornant. le droit des Lrailés internstionaux: "Article 19
- /1/ l'organe suprémec du pouvoir d'Ftat el de  la
représantation du peuple de la Républigue de Hongrie cst le
Parlement.. /2/ Fn cxerceani. ses droits  déconlant. de la
souveraineté  du peouple, Te: Parl(-?mc;.nl garantit. 1'ordre
const ilut ionnel de la société el détermine 1'arganisat.ion,
1o dircction el les conditions du gouvernement . /37 Dans ce
prouvol e, fer Parlement. ce e ) ecoone Judl. des Lrawlés
tnlevnat tonaux primordiaux du point. de vue des relalions
oextéricares de la République de Hongrie. *#* Ariicle 30/A

par. /1/ = Le pPrésident. de la République ... b)) conclui des

Lrailés internat.ionaux au nom de la République de Hongric,
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K 1'objet.  da trailé reptre dans la  compétence du
tegislatcur, le congent.emenl. préalable  du Pariement est.
requis. **#% Ariicle 35 par. /1/ tellre j) Te Gouvernemend.
.. conLribue a délermincr la polilique élrangére, conclut
des trailés internalionaux  au nom  do gouvernement. de la
Républigue de Hongrie. ,

lia Hongrie s'esl  adhérée  Je 19 juin 1987 A& la
convenl ion  Faite a Vienne le 23 mai sur  le droit des
Tryaités, qui est devenue sonree du droit interne par sa
promulyguation par le déerel-loi No. 12 de V'an 1087, ot 11 y
w epeore e décret-loi No 27. de 1'an 1982 sur la procdédure
h univie lors de la conclusion des 1raidlés int.ernal.ionaux.
Lhes dispositions prévues dans ce dernicer sont triss proches
aux crlles inclues dans la Convention. hes condifions de la
FOCONNa SKance de 1'cnirée en vigueur  d'un Lraité
it ernal ional sonl. fixées en général dans le document lui-
mimes - Voir les Articles 11-18 de la Convention de Vienne. -
Si, on qual ité d'cxeeplian Lrés rare, le¢ document
int.ernal ional ne dispose pas  luisméme  sar 1Y instrument
requis &  )'entrée en vigucur dudil document, c¢'est. par
I'interprétation des intentions de parties conlraclantes qui
servira de gouvergne. A partir da momenl. que los condit ions
requises  pour  1'entrée  en viguaeur geront.  remplies, le
document. international entrera cn vigueur envers Ta llongr'ie,'
Atns rlic devra Yexéoutor, dont la forme onrl la

promulguation sous forme dtune  régle | jurid igue interne.

Ptandis que la ratification, lapprobalion, «¢tce. du trailé
st nécessaire pour gue le traité puisse avoir une force
obligatoire envers la JNongrie, ' incorporal 1o N norme
juridique interne du lraité respectif ne fait. que servir
1'exdont ion de 1'engegement cont racinel devenu déje

«

obligaloire au plan international ¢l son applicalion sur le



territoire dee 1'Etat.. Dansg e sens, oo sonl Tes Articles 13-

15 du déarel-1oi No 27 dee 1'an 1982 «gqui cont icnnent des

disposil tong sur  Ja promulgnalion: YArticle 13 /1/  Les

{trailés inlernationaux ralifid¢s  par Il Parlement sceront
promulqgucs sous forme de loi. /27 hes trvailés anlernatiionasux
qui Gahlissent. directemenl el avee effel général deg droits
ol des obligations pour lrrs personnes phygigues ol
Juridiques, seront. promalgnés sous forme de loi, de déorcet
gouverncmenial ou minisiéricl, /3/ les Lrailés qui n'ont. pas
Aé mentionnés  gqux  paragraphes /1/ ol /2/ du  présent
Article, seront. panbliés. Jlao Prégsident de 1a Républigque ou le
Premiey ministre a la facullé o'en disposcer autrement.. /4/
ba pramigation ou la publicalion pent avoir licy en médme
Lemps on aprés 1'entrée en viqueur du {raité international.
81 les préeondifiions pour 1'entrée oen vignear da traité
international précisées dang le Lraild sont déja accomplies
miri s Te Lraité entre en Vigueur unlt.érieuremeni a
1Paceompl issement de ces précondilions, le trailé peul. éire
promilgud ou publié méme avant cetle date. Article 14 /1/ Ta
norme Juridiguce promul guant e Lrasid internat.ional
contient 1 a) Ja déalaralion du fait. de la promulguation du
traité; b) Je texle aunthentique hongrois du Lraité ou =a
Lraduct ion hongroise officiclle; ¢) le texhe des réserves et
des déclarvations faites de la part. hongroise; d) la date des
nolt i fical 1ons réaiproagues sar 1Taccompligsement. des
préconditions requises pour 1'entrée on viguneur du trail.é ou
b date: ol le lieu de J'dchange on de Ta diposition des
inslrument s respect.ifs; ¢) la date o ool rée on vigucour de
s norme juridigque  promulguanlt e Lraildé el celle de
P'enirde en vigueur du Lrailéd, et an ean ou la date du
comecncemnecnt. de 1'application du Lraité n'est pas identique

A calle de 1'entrée cen vigneur du Lraité, cetice date; ) le




nom de 1 'organe, responsable de 1'oexécut 1on de 'application

dee do norme juridigue (du traité) respeclil. /2/ Le teoxte de

Fa publication contient. les éléments prévas . aux lettres b/
ol d) du parvayraphe premier du présent Artaicle, ainsi que la
diate de 1'entrée en vigueur dn trailéd ou la dale du
commencement de son applicalion, casuite - g'i) s'agit d'une
vconvention maltilatérale - la lisle des Flals ront.ractants.
/3/ lwes Lraités internationaux fails exelusivement. en langue
ftrangdve seront promulguds Agalement.  dans la langue
originale ou dang 1'une dos langes  originales oulre  la
Lraduction officiclle hongroise, saufl Ve cos ou o Président.
de Ta République ou le Premicr mind slre n'en dispose pas
autremenl . /47 11 suffit de publier la Lraduct ion officiclle
hongroise du fraité internaiional Tail. exclusivement. on
lingue M.orangdre, 8i le Président de la République ou le

Premicr ministire n'en dispose pas aul romend "

Crs  condilions sgsont-clles los  mémes pour lous Jes
lyailés ou oxisteo=t-j1 des régimes divers selon la oa lLégoie
aou P'importance de 1'accord. Exige~t-on, en parlicul ier, des
condil ions spiciales ponr Ies  traitcs Qui  créent. des

organisal jons inlornslionsles de caract e suprandgt.ional ?

Ce sont: les Articles précités de la Consbilul ions qui
proévoienl Jes compétences suivanl la porLée el 1" importance
pour la conclusion des Lriail.és internationaux, ainsi gue les
disposilions relevanies du déaret-loi No. 27 de 1'an 1982,
Conformément. au premier paragraphe de 'Arlicle 6 de oc
dernier, log Lraités internationaux ne pourronl. &tre élablis
gt avec Vaulorisation préajable  dn Prégident. dc la
REpabligue  ouw  celle  du ouvernement . hes disposilions

reelatives a la conclusion ot 3 la ratiflicalion, a
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rapprobation des Lrailés internationanx, sont prévues par
Jees Artaiclice 9-10 du dceret=lol  ci-dessus: "Lia  conclusion
d'un t1ailé international poura w'of{ecctucr - conformément:
anx dispositions du présend décret —loi, suivanl. la décision
dn  President. de ta Répubtigue on celle du Gouvernement,
ainsi gne 1 'arrangement. spéeifigque Y reelatif des partics
conl ractant.es stipulé dans le traiteé

a) par  la ratification dn  Parlicement.  our celle  du
Président de Ta Républigue;

L) par 1'approbation dn Gouvernement ;

c) par la décision dua Parlement, du pPrésident. de la
Republique ou du iouvernement.  relative a 1*adhésion on
1 Vaveept at ton;g

d) par la signature, avee prétérition de la déclaral ion
sur li mise & 1'écart des obligal ions contractuclles ou par
' change des instruments abtesbanl 1'accord de volont.¢ de
1 'ant re (des antres) parl 1ee(s) cont racl .‘;n'l.c‘(g) .

Article 100 /1/ Seront ratifiés les Lraités aysnt une
jmpori ancce particulitre du poinl.  de o voe des rapports
it erpat jonaux de la Républiqgue’ do Hongrie, ainei gque aeux

1.. conclunion des uels néeessite 1Tadoplion A'une 101, aingld
g )

que ceux gqui devront.  dbre ratifics conformément.  aux
dispositions inclauses dians ¢ {Lraite meme , on a
1 *arrvangement spéaifique y relatif dos parl. =

conl raclantes. /2/ e parlement valilie par sa décirion les
Lraités internationaux ayanl une import snce parta culibre du
point  de vue des relations internationales de ta Républiquc
de- Hongric. /3/ e Président. de ta Républigque ral ifie los
aul res Araités internationaux néeessitant. la ratification.
/47 L. Gopvernemenis  approuve  par une décision 108 Lrail.dés,
conclug avee le Gouvernement d'un antre on dos sulres ' pPays,

atnst gque  les Lraités intornationsux flablis & 1a base dos
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pavagraphes /37 ol /47 dAe 1'A¥ icle 4 du présent déeret-loi,

i devront. &l re approuves. /H/ Bi o conclusion d'un trait.é

inlernal vonal a eu licu par 1'uad3hésion ou 1'acecpt alion, les
} }

dispositions  prévues par les pavagraphes  /2/ ol /47 du
présent Artiacls geront. appliaquées mut ul is mul andis. 16/ i

T'entrée en viguenr d un  Lraitd Jel e pnat. ionsd niecessile

Original défectueux

sera remplacé par la suite



-16 -

Les principes généraux du droil  inlernat ional sont, a
nolre inlberprétation, les rigles de portée el de contoenu
arnéraux des Lraitiés iptorpationsux ot du droit contumier
it ernational. Blles ne sonl pas considérées comme Sourcas
auvtonomes du droit internal ional, mais pluldl. comme synthése
des  dispogitions déLaillées rédigées dans de différents
traités. Elles ne pourront pas &1re sépsrése de ceux-ci, ot
servent surfoot A interprdtat.ion do toul.es Jen
disposilions deg traités. Elles sonl. d'un caracl.eare
vapcrat i1f ou cogens, done, olles doivent. &re Taites valojir

dans chacun des cas,

3. Quelles_sont Jes  condit tons pour 1'introduclion et

1lexcéeution en droit interne des déodgi ong des organigations

interpationales gui sont. obligaloirvas?

Cetle gnestion n’est pas réglementée en droil inLerne,
miais nons pouvons citer 'exemple do 1°? cmbargo de 1 'ONU
mrnvers  la Pelile-Yougoslavie:  le Parlcement o pris unc
résolntion et 1'exécution s'esl offecluce  au nivean  des

dAfcrets gouvernementaux eof. ministéricls,

A. Quelles sont les condilions pour 1° intlroduct.ion et

Wlicep on dioit antesie. Jos | Jugrooacots d e i Bl s

dnradictions intornationales, arbhitrales el judiciaires?

A nolre connaissance, Jjusgqu'd ce cjeour, ) Yy on avaitl
aoncun en droit international public conlre 1 Hongrie ef lo

droal antbernat ional privé est une mal.isnre & part .

B dopporls du  droit internoat ional  avec les  normes

duriadiques intornes
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I. Qquelle est la valour des {railds internat ionanx  par

rapporlt an droil. interne?
#) Non.

b) C'est. 1approche dnaliste gqui st appliguée an droit
bongrois  interne  actuel lemeni cneore on o vigaesr.,  Voir la
réponse relalivement A la promulgnation ot 3 la publical.ion

dJoes 1raitosy.

) Conformément: 3 1'Article premicy leblee o) da Ja loi
No. XXXIT dee 1'an 1989 gur Ia Cour consbilalionmelie, cotie
Cour cxamine Ja queslion de savoir si une régle juridigue ou
d'ovtres  inst.ruments Juridiques de 1'administral ion d’Etat.
ne goml. pars en contradiclion ave un traité international,
et Te Parlement, Je Président der  1a République ot e
Gouvernement. peuvent.  demander  avanl 1 ratificaltion d'un
teraité anterpational 1'cexamen de ses diupositions  cencéos
clre contestables du point. de vue e o conslailutl ionnalité.
o clle  constale L'incoastitut ionnal il o, lee  Lraité en
question ne peul pas éLre rol L1ad jusqu'id o que I Torgane ou
by personne gui )¢ cone loe nee SUPEiIne pas
inconsi itutionnal iLé  (Arl jole 3). Dans Ve cadrve de la
vérificat jon postérienre de ia conslitul jonnalité, Ja Cour
comstitutionnel e examine d'of fjoe ou sur o reguidte des
organecs ol personnes  apéei£ieey Par la loi, les regles
Juriadigques  ag les aul rey tnst rumend s Juridigques de
Pladminist rat jon d' ki du point dee vae de leur
ol radiclion aveoe des Lradvtés indernal ionaux (Avd. 44). si
clle constate gu'une régle juridigne du mésme niveau ou d'yp

niveau inférieur A celui de la réegile Juridigque par Jaquelin
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ler traite inlernal.ionsl o @ promulgné  oun  d'ant res
mstroments de 'administ.ral ion d'Ptal sont en conbradiction
avec an Lraité, elle dnvite 'organe ou ta personne gqui a
concedn e braité inlernal ional & Sliminer la cond radict jon,
en o fiaant un  délai Pimile  1oul N apprdaiant. lew
crrconstances de | 'affairo. L'argane on Ja personne invités
& “liminer th cont.radiction visde ei-dessun, sont  tenus de
stacyoitder de sa tache dans e délais  déterming par la
Cour. Si la Cour constitutionnolle constate gue 1'organe
Iegislatif a mangné a accomplir scs devoirvs Téginlal ifa qui
résultent d'an traité int.ernalional, «lle 'y invite en lui
Tixant  un délai  /Artic)es 44-47 A ta loi sur la Cour
constatut ionnelle/s.,

d) VArLicle 7 par. premicr dee la Const il ot jon dispose
dee manidoce que "L'ordre legal de i Reépublique de Hongrie
Aveepte les régles généiralement reconnus du droil
internat 1onal ot garanlil P'harmonic ool re ses cngagoement.s
cont racvwels dans le domasne du droil  inlevnat ional et Jo
droil interne. Le déarct.-1oi No, 27 de 1'an 1982, Article 3

concratl ise celle disposition: L'harmonic enlbee les frailés
tnbernal tonaux el les  normes Juridigoes il ernes gsera
assurdée par la formation du confems du Lrailé inlernal ional
A vosclure ecu égard aux normes  jurad iques anlernes on bien
par la wodification ou 1lannulation de la  norme juridiquce
sterne contraire  aux disposilions prévees  au Lrailé
internat ional  respect.if.” Cotie norme e prend  done pas
position eop ve gui concerne e primauté dua  droit.
interniational et du droil. interne, puisqu’il pe s’ agil. pas
dee e qu'en cas de colligion des dispositions du droit
internat tonal ot du droit ynterne legquel des droils devra

elre appligqué, mais seulement. prdvoil que I 'harmonie enbye



des deus systitues duevia @l re anbus e Tw ddroit interne ot le
droid inlornat ional  roglement.ont I nuestion  de leurs
rapporls  réciprognes séparément., anl onomement  chacun, aveco
des méthodes propres a ochacun. Le drail interne dispose de
[ 'incorporat.ion du  droit inLornat ional  au droit. dinterne,
desberminiant. aussi sa place dans 1a hicrarchie de 1'ordve des
cources du droit, Ltandis gue ler droit  anternal ional - lors

(der = formation - prend  on considéral 1on le rale du droit

‘ . <. PO DR . a ~a . D e €onioon

Original défectueux

sera remplacé par la suite
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organes  responsables de la préparalion de Ja ratafication
poursuivaient. unc é&tude  approfond e des décisions de la
Commission ef. de la Cour pour rend e systéme  jori digque

inLorne conforme au conteny récl des disposilions y prévacs,

Co Aulres guest.ions  ge _rapportant  auo droit

apternat ional

La Conslilbulion conl ienl des dispostiliong sur

i/ la prolection des droils de 1"homme: “Aviicle 8 /1/
o République de Hongrie recounait. les droits fondamentaux,
inviolables et inaliépables de |"homme; leor respect el leuar
profection gonl. une ohligat ion primordiale de 1'Elat o /2/
bans la Républigue de Hongrie les ragles relatives  aux
droits el obligablions fondamenlaus sont. fixées par Ja loi
yui, copendant, ne peal liwmiter e cont.epn gsubstanticl d'un
drvait. Tondamental .”;

ii/ ta protection des minosileos: "Arbicle 68, /1/ Dans
tae  Reépubligue de NDongrie, les minoritdés nafionales ot
ethnigques vivant. dang Ja Républigue de Hongrir Tont pariie
du pouvoir du peuple; elles sonl des Faclenrs constitntifs
de 1'Flat.. /2/ la Répabligue  de Hongrie  prolage  les
minorii.cs naltionales ob olhnigues, BFlle assuaroe leur
psrticipat.ion collectave dans Lis vie publ iquc, le
deéveloppement. de leur propre culture, 1'uwlilisation de leur
pmopre langue  maternellce, ('enscignement  dans e languce
materynel e, le droit. d'utilisation de leur nom dans  leour
propre langne. /3/ Les lois de Ja Républigne de BDongrice
garantissent. la roprégental ion des minorités nalionales ot
cthpigoues vivanl, sav le territoire du pays. 74/ Le minorités

nal jonales ol cthnigues poeuvent. créer d’organes
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d'avtiogest jon locaux ol nalionaux. /5/ L'adopt.ion de Ja loi
sur les minoriblés  nalionales ol ethaigues  regoiert.  la
majoril e des deux Licers doxs voirx des depulés présents a la
geance du Parlementi. /11 fsul quand~méme ment ionner  ent.re
paranlheses, que 1o contenu plus large de ta déclaration aun

nivean de la Constitulion de ces droits n'est pas encore

spectfié par les lois relevanles./ Ensnile: concenrant. les

minorit ¢s hongroises vivant. dans d'aul.res pays: "Article 6
/37 La République de Hongric se considiore responsable  du
sort  des Hongrois vivant  en dehors de ses (ronlidres et

favorise le maintien de leurs reotal ions aveo Ja Hongrie.";

171/ la protecltion des Flrangers: "Artacle 70 /1/ La
Repobligue de Hongrie assure 3 Loule porsonne s journant. sur
son terriloire les droitys de 1'homme el les droils acivigques,
rons daiscriminalion aucane fondée sur la race, la couleur,
bee  sexe,  Ta langue, 1o religion, 1'opinion publigquce ou
avlve, 1'origine nationale ou sociale, la fortune, 1la
hadssance  ou Loute antre  situation. /27 1La  los punit
aévirement toute discriminat.ion préjodiciable d'apras e
paragvaphe  précédent., B plus, la Conslitation ne suit pas
b prancaipe de la pational ité mars e sujel de towles ses
dispositions relalives aux droits ol Viberiés fondament.aux

st "ol e personne”,

iv:' la déclaration de grervre: "Article 6 /1/ TLa
Republigne  de Hongrie refuse  la gerre comme:  moyen  de
résoudre jJos différends oentre les nalions el s absticent de
recouriv &4 emploie de la force on a4 la menace de 1° cmploi
eir La force contre 1 raddpendanco o P'inlégritlé

territorrale d'aulres Jats., /27 fu Képubligque de fongrie
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cherehe a coopérer aveo Lons les pouples of Lous les pays du

monde . " ;

lee droit. a4 wun epvironpempent  sain: "Article 180 lLa
Républigoe de Hongrie reconnait. ol fadl. valoir Je droil de

1.ovs 3 un environnemenl sain.”

tEn tail., lors de la révigion ol la codificati f)l’-l dee la
modification de la Constilution o 23 octobre 1989, on a
Livrgemenl. pras en considéralion Ten deux Pact.es
inmternal ronaux dee TYONU relal ifs oux droilbs de 1 homme ainsi

gque ta Convention europérnne degs dyroibs de ' homme .
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" LUXEMBOURG

A. Introduction et exécution du éroit international dans la spére
du droit interne.

1. Les conditions pour 1’introduction et 1’exécution en droit
interne des traités internationaux

L’article 37 de la Constitution luxembourgeoise dispose comme
suit: " Le Grand-Duc fait les traités.Les traités n’auront
d’effet avant d’avoir été approuvés par la loi et publiés dans
les formes prévues pour la publication des Lois."

Cette disposition signifie que tous 1les traités relatifs a
1’élaboration et a la conclusion des engagements internationaux
relévent de la prérogative du souverain.Cette compétence comprend
la négociation, la signature ainsi que 1’adhésion définitve, sous
forme de ratification ou autrement.

Pour pouvoir produire ses effets dans 1l‘ordre interne
luxembourgeois, l/engagement international doit étre soumis a la
Chambre des Députés pour approbation .Cette approbation devra se
faire sous la forme de 1loi qui ouvre ainsi la voie pour
1’intégration de 1l’engagement international dans 1l’ordre
juridique interne.L’approbation parlementaire ne constitue
cependant qu‘une condition préalable a la mise en vigueur du
traité et ce n’est que par la ratification ou l1’adhésion que le
traité revét force exécutoire sur le territoire national. Et ce
n’est finalement que par la publication de la loi approbative (
a laquelle est annexé le texte de 1l’engagement) que le traiteé
devient obligatoire sur le territoire luxembourgeois.

Pour étre susceptible d’une application directe il faut encore
que les clauses du traité soient suffisamment explicites et
précises (self executing) a défaut de quoi il appartient soit au
pouvoir 1législatif (matiére des droits fondamentaux, de
l’organisation fondamentale de 1’Etat,des finances publiques)
soit au pouvoir exécutif de prendre les mesures d’exécution
nécessaires ( art 37 al 4 Const.)

Les conditions pour 1l’/introduction des traités en droit interne
luxembourgeois peuvent varier selon l’objet de 1l’accord:
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* en principe,la loi d’approbation du traité doit étre votée
a la majorité absolue des députés

* une double majorité ( présence des 3/4, 2/3 des votes) est
en revanche requise pour les traités qui dévoluent temporairement
l’exercice d’attributions réservées par 1la Constitution aux
pouvoirs législatif, exécutif et judiciaire a des institutions
de droit international. ( art 37, 49 bis et 114 al 5 Const)

* pour certains accords portant sur un objet déterminé
(réparation réciproque de dommages de guerre, exonérations
fiscales, protection des marques de fabrique) 1’approbation
législative peut étre accordée sous la forme d’une autorisation
préalable et générique ( procédé des habilitations
conventionnelles).

* pour les traités de frontiére, le Grand-Duc devra avoir
une autorisation préalable de la Chambe des Députés pour engager
valablement le Grand-Duché sur le plan international (art 37
Const).

* les accords qui en raison de leur caractére temporaire et
provisocire ne constituent que des arrangements d’un intérét
secondaire, sont affranchis de l’approbation parlementaire.

2.Les conditions pour 1l’introduction et 1l’exécution en droit
interne des coutumes internationales et des principes généraux
de droit. :

L.a_coutume internationale.

La coutume internationale est applicable de plein droit dans
l’ordre interne luxembourgeois sans formalité particuliére
d’/introduction.

En 1l’absence de disposition 1légale interne 1l’on se référe
généralement a l’article 38 du Statut de la Cour internationale
de Justice, annexé a la Charte ONU pour considérer la coutunme
internationale comme source de droit.

Certaines régles découlant de la coutume internationale sont
ainsi susceptibles d’étre appliquées par 1les Jjuridictions
nationales: .




=25 -

ex. régles tirées de la coutume de guerre (existence de
1’/Etat de guerre)

ex. matiére des immunités diplomatiques

ex. statut des étrangers.

L/introduction des régles provenant des coutumes en droit interne
se fait en principe automatiquement pour autant qu’elle revéte
le caractére d’un "usage constamment et uniformément pratiqué,
dans la conviction que cet usage est de droit".

La violation de la coutume ne donne pas lieu & cassation, celle-
ci n’étant instituée que pour la sauvegarde du droit écrit.

lLes principes généraux.

Dans le temps les juridictions luxembourgeoises prenaient une
attitude négative a l’égard des principes généraux du droit
international.

Elles refusaient en effet de reconnaitre ces principes , tant
qu’ils n’avaient pas trouvé, de quelque maniére que se soit, leur
expression dans le droit interne.( Cass Crim; 4 févr 1921, Pas
XI, 540)

Aujourd’hui on se prononce plutét en faveur de l’admission des
principes généraux de droit international alors qu’ils ne se
distinguent guére des principes généraux du droit interne.

Aucune condition spéciale n’est par ailleurs requise, sous la
seule réserve que le principe soit suffisamment reconnu dans la
communauté internationale.

3.Les conditions pour 1l/’introduction et 1l1l’exécution en droit
interne des décisions des organisations internationales qui sont
obligatoires.

Selon 1l’article 49 bis de 1la Constitution, 1l’exercice
d’attributions réservées par 1la Constitution aux pouvoirs
législatif, exécutif et 3judiciaire peut étre temporairement
dévolu par traité a des institutions de droit international.

I1 en résulte que les décisions de telles institutions sont, dans
les cas prévus par leurs traités constitutifs, automatiquement
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obligatoires dans l’ordre juridique interne luxembourgeois.

Il n’en reste pas moins que cet article 49 bis, introduit lors
de 1la révision constitutionnelle de 1956 , a connue sa
principale, sinon son unique application lors de 1’adhésion du
Grand-Duché aux Communautés européennes.

Les actes de la CEE semblent a notre connaissance étre les seules
décisions a bénéficier d’une application directe dans l’ordre
juridique interne luxembourgeois.

Les actes provenant d’autres organisations internationales
devront avant leur introduction en droit interne luxembourgeois
et préalablement & leur mise en exécution sur le territoire
luxembourgeois étre coulés dans les textes législatifs ( domaine
réservé a la loi) ou réglementaires et faire l’objet d’une
publication subséquente.

Cette situation semble d’ailleurs étre confirmée par la loi du
9 aolit 1971 concernant l‘exécution et la sanction des réglements
CEE qui prévoyait a 1l’époque 1l’exigence de 1la transposition
préalable en droit luxembourgeois méme & l1’égard des actes CEE.

Cela n’empéche que dans le cadre de l1l’Union Economique ,les
réglements émis par l/’Institut belgo-luxembourgeois du change
soient obligatoires au Luxembourg sous la seule réserve de leur
publication au Mémorial.

4. Les conditions pour 1l’introduction en droit interne des
jugements et arréts des juridictions internationales, arbitrales
et judiciaires.

En matiére d’arbitrage international "public" gqui met donc

en cause des sujets de droit de l’ordre juridique international
le Luxembourg semble suivre les principes généraux du Droit des
gens.

Sous réserve d‘un contréle d’authenticité de 1la sentence
arbitrale, cette derniére a indiscutablement force obligatoire
dans l’ordre juridique interne.Rien n’empéche par ailleurs gue
la sentence soit le cas échéant mise a exécution dans l’ordre
interne luxembourgeois sans qu’elle ne doive étre soumise aux
exigences de la procédure de 1’exequatur.
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Seule l’authenticité de la sentence doit le cas échéant étre
vérifiée, si elle n’est pas clairement établie. Cela étant,
l’exécution forcée n’est possible que dans la mesure ou elle ne
se heurte pas a 1/immunité d’exécution de 1’Etat - national ou
étranger. ‘

Les mémes principes semblent prévaloir en matiere de juridictions
judiciaires internationales, telles les décisions de la Cour
internationale de Justice qui,sous réserve du contréle de leur
authenticité, semblent pouvoir étre mises a exécution dans
l’ordre interne.

Les arréts de la Cour de Justice des Communautés européennes
ont,a leur tour,force exécutoire dans 1l’ordre interne
luxembourgeois conformément aux articles 187 et 192 CEE. Ils sont
susceptibles d’exécution forcée aprés apposition de la formule
exécutoire "™ sans autre contrdle que celui de la vérification de
1’authenticité du titre".

Pour ce qui est des sentences tant arbitrales que judiciaires
rendues en matiére de droit international privé , elles ont en
revanche besoin de 1l’exéquatur qui est délivré par les
juridictions nationales, aprés un examen nouveau du bien-fondé
de 1la décision,sauf procédure simplifiée prévue par une
convention internationale.

B. Rapports du droit international avec les normes juridiques

internes.

1. Valeur des traités internationaux par rapport au droit
interne

a.) Primauté du traité sur la Constitution.

Malgré 1l’absence de jurisprudence qui ait été amenée a se
prononcer sur cette question il semble que la primauté des
traités internationaux(dont 1le Luxembourg fait partie) soit
établie a 1l’égard de 1la constitution luxembourgeoise. En
participant a des traités internationaux, 1l’on reconnait
l’existence d’un ordre social dont l’ampleur et les finalités
dépassent les cadres et les finalités de la vie nationale.
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Servant les finalités de 1l’ordre international,le droit
international dépasse en valeur les dispositions législatives
particuliéres qui régissent chaque communauté nationale. C’est
pourquoi le traité est d’une essence supérieure a la loi, méme
constitutionnelle. A suivre 1la doctrine luxembourgeoise,la
prééninence du traité par rapport a la constitution est affirmée
sur base d’un double fondement. Le traité prévaut sur les
dispositions constitutionnelles sur un plan contractuel en vertu
de l’adage "Convenances vaincquent Loi" Le traité résulte en
effet de la volonté conjugée des parties contractantes et a de
ce fait non seulement une valeur législative mais surtout une
valeur mutuellement obligatoire. Du moment que la Constitution
nationale reconnait le traité comme catégorie juridique, il faut
admettre le caractére obligatoire des engagements qu’il sert a
consacrer et exclue donc 1la possibilité d’une violation
internationale. (Pierre Pescatore,L’autorité en droit interne des
traités internationaux,Pas XVIII,p.97-115)

Le traité prévaut, d’autre part, comme acte internmational.
Ce qui est en cause, c’est 1la prééminence de 1l’ordre
international sur 1’ordre interne pour affirmer la primauté du
traité sur la Constitution . La doctrine luxembourgeoise semble
ainsi reprendre des arguments similaires a ceux développés par
les Cours suprémes de la Belgique ( arrét Le ski) et de la
France ( arrét Cafés Jacques Fabre - Cass.fr.)

En 1l’abscence de cour constitutionnelle au Grand-Duché 1la
question serait,en cas d’éventuel conflit,cependant plutdt
résolue sur un plan politique que purement juridique.

b.) Primauté par rapport a la loi.

Malgré l’incompétence des Cours et tribunaux de se prononcer sur
la conformité d’une 1loi & wun traité international 1la
jurisprudence luxembourgeoise a réalisé la primauté du traité

international par rapport a la loi par deux moyens distincts:

1° Reégle d’/interprétation: Il faut toujours présumer que le
législateur a entendu respecter les engagements internationaux
existants; les droit national est interprété de maniére a 1le
mettre en harmonie avec les obligations contractuelles
internationales ( Cour Cass. 13 juin 1890, Pas. lux II, p 621).

2°Régle de 1l‘’hiérarchie: Le traité prévaut sur 1la loi
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nationale méme postérieure, du fait que le traité a une origine
plus élevée que la volonté d’un organe interne.(CSJ. Cass. 14
juillet 1954. Chambre des Métiers c/ Pagani. Pas XVI, p.1l50)

La prééminence du traité international par rapport a4 la loi
antérieure est pour le surplus consacrée par 1l1l’adage "“Lex
posterior derogat priori".

2. Valeur des coutumes_internationales et des principes généraux
de droit par rapport au droit interne.

Les 3juridictions luxembourgeoises ne se sont pas encore
prononcées explicitement sur la question de la prééminence de la
coutume internationale. Toutefois la doctrine dominante estime
que la prééminence de 1la coutume internationale doit étre
reconnue, au moins dans tous les cas ou la non-reconnaissance
rendrait la coutume illusoire. Comme exemple on cite le cas des
privileges internationaux qui consistent dans une exemption de
la juridiction nationale malgré le principe de la territorialité
de la loi, méme pénale, et de la territorialité du pouvoir des
juridictions. (Pierre Pescatore,Introduction & 1la science du
Droit,Luxembourg,1978)

Les coutumes figurent parmi les sources du droit international
elles peuvent 1légitimement étre considérées comme ayant une
valeur supérieure tant a 1l’égard de la Constitution qu’a 1’égard
des lois.

Les juridictions luxembourgeoises se sont en revanche montrées
plus réticentes a l’égard des principes généraux du droit
international lesquels ne peuvent prévaloir sur le droit national
écrit ( Cour d’appel, 23 avril 1947, Pas XIV, p. 280)

Cette jurisprudence marque toutefois l’attitude plutét hostile
des juridictions a 1’égard du droit non-écrit, beaucoup plus qu’a
l’égard du droit international, et il est permis de supposer
qu’en présence d’un principe général réel et bien établi, les
juridictions n’hésiteraient pas a s’en inspirer.

3.Valeur des actes obligatoires des organisations internationales
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par rapport au droit interne.

La question de la valeur des actes obligatoires des organisations
européennes par rapport au droit interne est intimement liée a
celle de l’applicabilité directe de ces actes.

Malgré l’absence de dispositions , constitutionnelles ou autres,
la primauté du droit communautaire y compris du droit
communautaire dérivé a 1l’égard de toutes dispositions
légales,méme constitutionnelles ne semble pas pouvoir étre mise
en doute au Luxembourg.

Cette solution parait, d’un point de vue juridique, du moins
implicitement,étre consacrée par 1l’article 49 bis de 1la
Constitution ( voy. supra question 3).

A l’égard des actes obligatoires d’autres organisations
internationales la solution dégagée a propos des actes de la CEE
semble moins évidente , sinon compromise.

Du moment qu’une intervention du pouvoir exécutif ou législatif
luxembourgeois est nécessaire pour traduire 1les actes
d’organisations internationales en droit interne la question de
leur primauté doit étre résolue au vu de la hiérarchie des normes
en droit luxembourgeois.

Dés lors, il faut admettre la prééminence de la Constitution

luxembourgeoise par rapport a de tels actes de quelque maniére
leur transcription en droit interne ait été faite.

Si cette transcription a été faite par une loi luxembourgeoise(
domaine réservé) la question de la prééminence semble devoir étre
résolue au vu de la régle de la "Lex posterior..." .

Si par contre leur transposition aura été faite moyennant un acte
du gouvernement , ces décisions auront toujours une valeur
inférieure aux lois mémes antérieures.

Selon le prescrit de l’article 95 de la Constritution les Cours
et Tribunaux luxembourgeois se voient méme interdits d’appliquer
les arrétés et réglements généraux ( actes de gouvernement) s’ils
ne sont pas conformes a la constitution.
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C. Autres questions se rapportant au droit international.

i) la protection des droits de l1/’homme

La Constitution luxembourgeoise garantit un certain nombre de
libertés fondamentales qui peuvent étre subdivisées en 3
catégories:

1. les droits élémentaires
2. les droits pratiques

3. les droits sociaux et économiques.

1. Parmi les droits publics élémentaires qui figurent dans
la Constitution luxembourgeoise depuis 1841 l’on peut
citer:

l’égalité devant la loi (art 11 Const)

la liberté individuelle ( art 12,13 et 14 Const)
1’inviolabilité du domicile ( art 15 Const)
1’inviolabilité de la propriété ( art 16 Const)
la liberté de conscience et la

liberté des cultes ( art 19- 22 Const)

A ces libertés fondamentales se sont ajoutées dés 1848
des libertés constitutionnelles a caractére politique:

la liberté d’opinion ( art 24 Const)

la liberté de presse ( art 24 Const)

1’inviolabilité du secret des lettres ( art 28 Const)
le droit de pétition ( art 27 Const )

la liberté de réunion ( art 25 Const)

la liberté d’association ( art 26 Const)




-32 -

3. Aprés la deuxiéme Guerre mondiale ont été introduites
dans la Constitution luxembourgeoise des libertés
constitutionnelles a caractére économique et social:

* droit au travail et a la sécurité sociale
( art 1lal 4 Const) '

* la liberté de commerce et de l’industrie
( art 11 al 6 Const)

* la liberté syndicale et implicitement le droit de gréve
( art 11 al 5 Const).

Il convient finalement de noter que l/’ensemmble de ces
libertés fondamentales ont été complétées par la participation
du Grand-Duché de Luxembourg a plusieurs Conventions
internationales telles notamment :

* La Convention de sauvegarde des Droits de l’homme et
des libertés fondamentales, signée a Rome le 4 novembre
1950

* la Déclaration des Droits de l’enfant

* la Charte Sociale Européenne .

ii) Protection des minorités.
pas de disposition particulieére.

iii) Protection des étrangers.

art 111 Const:" Tout étranger qui se trouve sur le
territoire du Grand-Duché jouit de la protection accordée aux
personnes et aux biens sauf les exceptions établies par la Loi."

iv) autres questions de droit international

Droit de faire les traités: art 37; art, 49 bis.

ard Reuter
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[ SLOVENIA

A. The fstablishment of Internaticnal Law in Bomestic Law

1. A requirement for the establishment of international
agreements in domestic law s thedir ratification in parliament
(Article 153 of the Constitution)} or, for acts which represent
the realization of International agreements or which do not
inciude new cobliigations fTor fthe country, the requirement is
ratification by the govarnment (Articlie 63 of the Law on Foreign
Affsirs — R 1/91-1). - ‘

In aeccordance with Article 3 of the Constitutional Law on the
Implementation of the Basiec Documesnt on the Independence of the
Republic of Slovenia, international agreements signed by
Yugoslavia and pertaining to the Republic of Slovenia are
effective for the territory of the Republic of Slovenie.

In the ratification procedure, the Constitutional Court may, on
the proposal of the president of the Republie, the government, or
a third of the parliamentary delegates, give an opinion on the
compliance of the international agreement with the Constitution.
This opinion s binding for the parliament (second paragraph,
Article 160 of the Constitution). Ratitied and published
-international agreements are implemented directly (Articlie 8 of
the Constitution). No other specifTic requirements exist for the
ratification and publishing of -individual types of agreements,
other than those requirements already listed.

2. In accordance with Article 8§ of the Constitution of the
Republic of Slovenia, ail laws and other regulations must be 1in
accordance with the generally established principles of
international law: therefore, the validity and use of these
principles is automatic. Other internaticnal, established rules
arse used to the extent that they are included in dinternational
agreements or directly established in laws and other regulations
or are established by case law.

2. As alirsady stated, ratified and published Internatiocnal
agreements are Tmplemented directly; ¢correspondingly, the
dacisdions of international organizations are directly
implemented, if the obligation is assumed in a manmnsr valdid under
international agreements (also through an act on the notification
of the succession to former Yugoslavia, a declaration of

accedence, or a declaration of acceptance).

4. Recognition and execution of foreign court and court of
arbitration decisions are still regulated by the provisions of
tha regulations of the former Socialist Federal Republic of
Yugoslavia (SFRY). The general requirements for the recognition
and execution of foreian court decisions are primariiy: that the
individual against whom the decision was taken was sble to
participate in the proceedings. that recognition of the decision
is not contrary to the country's legal order, and that
reciprocity is in effect. ln addition to the requirements listed,
the following are needed for the execution ofF decisions of
foreian courts of arbitration: the validity »f the agreement on
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the court of arbitration, the compiiance of *he conten+ and
findings of the decision of the court of arbitration with this
agreement, and that the wording of tha court of arbitration's
decision is neither unintelligibie nor seif-contradictory.

B. The Relationship Between International and Domestic Law

1. In accordance with the decision of Article & of +the
Constitution of the Republic of Slovenia, laws and other
regulations must be in accordance with generally estzbiished
principles of internationsl law and international agreements; the
latter must be in accordance with the Constitution. International
agreements have legal authority over the laws and other
regulations, but not over the Consti+ution.

2. The Constitution of the Republic of Slovenia acecords with the
generally sstablished principles of international law:
international rules have legal authoriiy which, in the overs]]
hierarchy of law, places them somewhere betweerm laws and other
regulations only if the international rules represent generally
estzablished principles of international law or ¥ they are
included in ratified and published international agreements.

3. Decisions taken by organs of imternational organizations have
legal authority over laws if the legal authority stems from
ratified and published international agreements including
netijfication on the succession to former Yugoslavia and having a
declaration of acceptance or declaration of accedence. These
decisions do not have supraconstitutional legal authority, but
they do have an influence within the practice of the
Constitutional Court on the understanding of the Constitution,
particularly regarding human freedoms and rights, either in the
assessment of the accordance of laws and other regulations with
the Constitution, with gensral principles of international law,
and with international agreements (first paragrapkh, Article 160
ot the Constitution), or in the decisicns of the Constitutional
Court on constitutional cases due to the violation of humanm
rights and natural freedomgs by individuel acts (first and third
paragraphs, Article 160 of the Constitution).

C. Other Questions in Connection with International Law

1. The Protection of Human Rights

The Constitution of the Republic of Slovenia contaims the
following provisions on the protection of human rights:

= the country protects human rights and natural freedoms (Article
5);

- the Judicial protection of human rights and natural freedoms as
wall as the right to restitution 9n case of their vioclation. are
assured (fourth paragraph, Article 15); human rights and natural
freedoms are realized directly on the basis of the Comnstitution
(first paragraph, Article 15); :

- an ombudsman of citizens' rights is to be created by the law
for the protection of human rights and natural freedoms (Article
159);
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- the Constitutional Court has the Jurisdiction to assess the
compliance of laws and other regulations with the Constitution.
with generally established principles of internaticnal law, and
with dnternational agreements, and thus also +to assess lsws and
other regulations with regard to the protection of human rights
ard natural freedoms; in addition, the Constitutional Court has
the final decision (once other legal means are exhausted) on the
violation of human rights and natural freedoms by individual acts
on the basiys of individual constitutional cases (Article 160).

2. The Protection of Minmorities

The Constitution of tha Republic of Slovernia contains particular
provisions for the rights of the [talvan and Hungarian
communities in Slovenia as well as +he Romany ethnic group
(Articles 64 and 6S5). These provisions are Tncluded in the 11l
chapter of the Constitution, in which human rights and natural
freedoms are deTined. Those provisions of the Constitution
related to the protection of human rights and natural freedoms,
and which are listed under C.1. of the report, are in effect in
their entirety for the protection of the rights of these ethnic
groups.

3. The Protection of Foreigners

In accordance with the Constitution of the Republic of Slovenia,
foreigners have all their rights guarzanteed by the Constitution,
by international agresements, and by laws, except those rights
which according to the Constitution and the law are only held by
citizens of Slovenia (Article 13). The exceptions defined im the
Constitution are the following: the law provides that entry and
length of stay in the country may be 1imited for foreigners
(Article 32): fToreigners have the right to vote only to the
extent and under the conditions delimited by the law (Article
43); foreigners may be handed over to a foreign state but only in
such cases as are anticipated in international agreements and 1f
the foreigners do not have the right to asylum (Article 48). The
Constitution guarantses the right to participate in the
administration of public affairs (Article 44) and to the filing
of petitions (Article 45) only to citizens; the same holds for
the right to social security (Article 50). Foreigners do not have
the right to the acquisition of property on land, except in the
case of inheritance under the conditior of reciprocity (Ariicle
65), and foreigners have the right f{o the explioitation of natural
wealth only in the case that the law provides for this (Article
70). A1l other rights, Tncluding the special rights of foreigners
who are employed in Slovenia and of their FTamilies (Article 79),
are guaranteed and protected in equal measure to those of
citizens of Slovenia; in this connection the Constitution also
provides every +individuail the right to use his or her own
language and script in official proceedings (Article 62) and thazt
the incitement of hatred and intolerance (including that towards
foreigners) is unconstitutional (Article 63).

4. In 3ccordance with the dnternational vact on citizens' and
political rights, the Constitution provides for +he annulment or
limitation of certain human rights in a state of war or state of
emergency (Article 16).




-36 -

The parliament or, in the case that 1% cannot meet, the president
of the Republie, can declare a state of war or state of emsrgsncy
(Article 92). In this connection, the Constitution also provides
that in the guarantes of security, the country bases itsel1f above
2117 on peaceful policies, & culture of peace, and non—-violence
(Article 124) and that any encouragsment of violencs and war is

unconstitutional (Articlte 63).
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TEXTS FRON THE CONSTITUTION OF THE REPUBLIC OF SLOVENIA.
CORRESPONDING TO THE SURVEY

"Article 5

Within its own territory, Slovenia shall protect human
rights and fundamental freedoms. It shall wuphold and
guarantee the right of +the autochthonous Italian and
Hungarian ethnic communities. Tt shall attend to the welfare
of the autochthonous Slovenian minorities in neighbouring
countries and of Slovenian emigrants and migrant workers
abroad and shall promote their contacts with their homeland.
It shall assist the preservation of the natural and cultural
heritage of Slovenia in harmony with the creation of
opportunities for the development of civilized society and
cultural life in Slovenia.

Slovenians not holding Slovenian citizenship shall enjoy
special rights and privileges in Slovenia. The nature and
extent of those rights and privileges shall be determined by
statute.

Article &8

Statutes and other legislative measures shall comply with
generally accepted principles of internatiomal law and shall
accord with intermational agreements which bind Slovenia
from time to time. Proclaimed international agreements to
which Slovenia adheres shall take immediate efect.

Article 13

Foreigners shall, in accordance  with international
agreements, enjoy all those rights which are guaranteed by
this Constitution and by the law, with teh exception of
those rights which only citizens of Slovenia may enjoy
pursuant to this Constitution or the law.

Article 14
Equality before the Law

In Slovenia each individual shall be guaranteed equal human
rights and fundamental freedoms irrespective of national
origin, race, sex, language, religion, political or other
beliefs, financial status, birth, education, social status
or whatever othexr personal circumstance.

All persons shall be equal before the law.
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Article 15
The Exercise of and Limitations on Rights

The direct exercise of human rights and fundamental freedoms
shall be guaranteed by this Constitution.

The manner in which human rights and fundamental freedoms
shall be exercised may be regulated, but only by statute,
whenever such regulation is authorized by this Constitution
or whenever such regulation is necessary by reason of the
particular nature of the individual rights or freedoms.

Human rights and fundamental freedoms shall only be limited
by the rights of others and in such cases as are determined
by this Constitution.

Human rights and fundamental freedoms shall be guaranteed
judicial protection. Moreover, this protection shall extend
to the right to obtain redress for the abuse of such rights
and freedoms.

It shall not be permissible to restrict any human right or
fundamental freedom exercisable by acts which would
otherwise be legal in Slovenia, on the basis that this
Constitution does not recognize that right or freedom or
only recognizes it to a limited extent. '

Article 16
Temporary Revocation or Restrictiom of Rights

It shall be permissible to temporarily revoke or restrict
the human rights and fundamental freedoms guaranteed by this
Constitution, but only in exceptional circumstances of war
or a state of emergency. Human rights and fundamental
freedoms may only be revoked or restricted for the duratioen
of the war or of the state of emergency, only to the extent
required by the same and only inasmuch as the revocation or
restriction does not create inequality of treatment based
only on national origin, sex, language, religion, political
or other beliefs, financial status, birth, education, social
or any other personal circumstance.

Notwithstanding the previous paragraph, there shall be no
temporary revocation or restriction of the rights guaranteed
by Articles 17, 18, 21, 27, 28, 29 and 41 of this
Constitution.

Article 32
Freedomw of MNovement

Each person has the right to freedom of movement, to choose
his place of residence, to leave the country and to return
at any time he wishes.
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This right may only be limited by statute and only in cases
where it is deemed necessary to ensure the proper processes
of the criminal law, to prevent the spread of infectious
disease, to ensure the protection of public order or if the
defence of the State so demands.

Entry into the country by foreigners, and the duration of
their stay in the country, may be limited by statute.

Article 43
Voting Rights
The right to vote shall be universal and equal.

Each citizen who has attained the age of 18 years shall
eligible to vote and to stand for election.

Voting rights of foreigners may be determined by statute.
Article 44
Participation in Public Affairs
Each citizen shall be entitled, subject to statute, to

participate, either directly or through his elected
representatives, in public affairs.

Article 45
The Right to Petition

Each citizen shall have the right to present petitions and
to initiate other activity of a general nature.

Arcicle 47
Extradition

No citizen of Slovenia may be extradited to a foreign
country. The extradition of foreigners shall only be
permited in those cases which are covered by international
agreements binding on Slovenia.

Article 48
Political Asylum

Within such limits as are laid down by statute, the right of
foreign nationals and of persons without citizenship, who
are subject to persecution for their stand on human rights
and fundamental freedoms, to asylum shall be guaranteed.
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Arcicle 50
The Right to Social Security

All citizens, who fulfil such conditions as may be laid down
by statute shall have the right to social security.

The State shall regulate compulsory health, pension,
disability and other social insurance, and shall ensure the
proper administration thereof.

War veterans and civilian casualties of war shall be
guaranteed special benefits as provided by statute.

Article 62
The Right to the Use of Language and Script

In order to give effect to his rights and obligations, and
in all dealings with State bodies and other bodies having
official functions, each person shall have the right to use
his own language and script in such a manner as shall be
determined by statute.

Article 63
Prohibition against Incitement to Discriminatiom and to
Intolerance and Prohibitiom against Incitement to Vialence
and War

All incitement to ethnic, racial, religious or other
discriminatjon, as well as the inflaming of ethnic, racial,
religious or other hatred or intolerance, shall be
unconstitutional.

All incitement to violence or to war shall be
nneconstitutional.

Article 64
Special Rights of the Autochthonous Italian and Hupgarian
Ethnic Communities in Slovenia

The autochthonous Italian and Hungarian ethnic communities
and their members shall be guaranteed the right to freely
use their national symbols and, in order to preserve their
national identity, the right to establish organizations, to
foster economic, cultural, scientific and research
activities, as well as activities associated with the mass
media and publishing. These two ethnic communities and their
members shall have, consistent with statute, the right to
education and schooling in their own languages, as well as
the right to plan and develop their own curriculae. The
State shall determine by statute those geographical areas in
which bilingual education shall be compulsory. The Italian
and Hungarian ethnic communities and their members shall
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enjoy the right to foster contacts with the wider Italian
and Hungarian communities living outside Slovenia, and with
Italy and Hungary respectively. Slovenia shall give
financial suppoxrt and encouragement to the implementation of
these rights.

In those areas where the Italian and Hungarian ethnic
communities 1live, their members shall be entitled to
establish autonomous organizations in order to give effect -
to their rights. At the request of the Italian and Hungarian
ethnic communities, the State may authorize their respective
autonomous organizations to carry out specific functions
which are presently within the jurisdiction of the State,
and the State shall ensure the provision of the means for
those functions to be effected. '

The Ttalian and Hungarian ethnic communities shall be
directly represented at the local level and shall also be
represented in the National Assembly.

The status of the Italian and the Hungarian ethnic
communities and the manner in which their rights may be
exercised in those areas where the twe ethnic communities
live, shall be determined by statute. In addition, the
obligations of the local self-governing communities which
represent the two ethnic communities to promote the exerrise
of their rights, together with the rights of the members of
the two ethnic communities living outside their
autochthonous areas, shall be determined by statute. The
rights of both ethnic communities and of their members shall
be guaranteed without regard for the numercial strength of
either community.

Statutes, regulations and other legislative enactments which
exclusively affect the exercise of specific rights enjoyed
by the Italian or Hungarian ethnic communities under this
Constitution, or affecting the status of these communities,
may not be enacted without the <consent of the
representatives of the ethnic community or communities
affected.

Article 65
The Status and Special Rights of Gypsy Communities in
Slovenia

The status and special rights of Gypsy communities living in
Slovenia shall be such as are determined by statute.

Arcticle 68
Property Rights of Foreigners

Foreigners may only acquire title to property affixed to
land under such conditions as are determined by statute.
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Foreigners wmay not acquire title to land except by
inheritance in circumstances where reciprocity of such
rights of acquisition are recognized.

Article 70
National Assets and National Resources

Special rights to utilize national assets may be acquired
stthiart tn snrh canditione e w0 dessmi 0 71 Vo
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crovwscsn aliel' oW asierminca by statute.

The rights of foreigmers to exploit natural resources, and
the conditions under which any such exploitation may take
place, may only be determined by statute.

Article 79
Fureigners Employed in Slovenia

FPoreigners employed in Slovenia, together with members of
their families, shall enjoy such special rights as may be
determined by statute.

Arcicle 92
¥ar and State of Emergency

A state of emergency shall be proclaimed if the existence of
the State is threatened by a great and general danger. The
proclamation of a state of war of a state of emergency, and

the wniroduction and repeal of measures necessitated by such
proaliamasinan, akeal]l Be 20— 1=l Ly e Maclonal sgsemnly at

the initiative of the Government.

Tha Maticval Moooadely o]l dulumaisas ele doeploymenl ol Lhe
defence forces.

In the event that the National Assembly is unable +to
convene, the matters referred to 1n paragraphs one and two
cf this Article may be elfleculed by the vrresident or the
Republic. Any such action effected by the President of the
Republic must be referred to the National Assembly for its
ratification when the National Assembly next convenes.

Article 153
Conformity of Legislative Measures

Statutes, regulations and other legislative measures must
conform with the provisions of the Constitution.
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Statutes must conform with generally accepted principles of
international law and with international agreements
currently in force and adopted by the National Assembly, and
regulations and other legislative measures must also confrom
with other ratified international agreements.

Regulations and other legislative measures must confoxrm with
this Constitution and with statute.

Each and every act and activity of State bodies, local
government bodies and statutory authorities must be founded
in statute or in requlations made pursuant to statute.

Arcticle 159
The office of the Ombudsman

An Ombudsman, responsible for the protection of human rights
and fundamental freedoms in matters involving State bodies,
local government bodies and statutory authorities, shall be
appointed pursuant to statute. : ,

Special ombudsmen may be empowered by statute to make
determinations on particular subjects.

Article 160 ;
Jurisdiction of the Comstitutional Court

The Constitutional Court shall be empowered to decide upon
the following matters:

- matters relating to the conformity of statutes with this
Constitution;

matters relating +to the conformity of statutes,
requlations and by-laws with international agreements
adopted by the State and with general principles of
internaticnal law; :

matters relating to the conformity of regulations with
this Constitution and with statute;

matters relating to the conformity of local government
by-laws with this Constitution and with statute;

matters relating to the conformity of the proclaimed
requlatory measures of statutory authorities with this
Constitution, with statute and with regulations;

matters relating to complaints of breaches of this
Constitution involving individual acts infringing human
rights and fundamental freedoms;




- matters relating to jurisdictional/disputes between the

State and local government bodies and to jurisdictional

disputes among such local government bodies;

- matters relating to jurisdictional disputes between the -

courts and other State bodies;

- matters relating to jurisdictional disputes between the
National Assembly, the President of the Republic and the
Government;

- matters relating to unconstitutional acts and activities
of political parties, and.

- such other matters as are vested in the Constitutional
Court by this Constitution or by statute.

At the instigation of the President of the Republic, of the
Government or of no less than one/third of the Deputies of
the National Assembly, the Constitutional Court shall
provide an opinion as to the conformity of an international
agreement in the process of being adopted by the State, with
this Constitution. The National Assembly shall be bound by
any such opinion of the Constitutional Court.

Save where otherwise provided by statute, the Constitutional
Court shall only decide upon a constitutional complaint
where all other legal redress has been exhausted. The
Constitutional Court shall decide whether to adjudicate upon
a constitutional complaint according to the criteria and
procedures prescribed by statute.
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