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I The adoption of the Constitutional Agreement.

1. ‘The Ukrainian authorities have taken the unusual step of concluding a Constitutional Agreement between the President and Parliament which for
most purposes serves as an interim Constitution. This is to be explained in the light of the recent history of Ukraine and the present political situation.

2 Afier having dechred the State sowereignty of Ukraine and the primacy of its laws over those of the URSS in July 1990, the Ukrainian
Parent adopted the Dchration of Independence of Uktane on 24 Augist 1991: this Delaration was confimcd by efren on 1 Decrtbcr

Notwithstanding that the Declaration ofJuIy 1990 Jrowded for some principles which were in conflict with principles in the Ukrainian Constitution of
20 April 1978, that Constitution remained in force a nly partially amended for the particular purpose of ensuring the transition of Ukraine from
the communist regie to fieedom, democracy and the ke of law. Some firther amendments, in respect of which the required majoriy of two thirds of
the total number of the People's Deputies of Ukraine was obtained, were \d»equemly uppmvsd, but the necessary consent has not been achieved for a
completely new draft Constitution. Ukraine therefore still maintains in force the old amended socialist Constitution.

3. ‘The Supreme Rada of Ukrainc and the President of Ukraine, which ar the only two dircetly elected national bodies of Ukraine, decided to
sote thir difrences by adgpting a cortiuiora agrcement n th:baseprnciple of th organatn and fiwtionigof e St power and bl e

governnent in peing the procedur ae at adoptingth e Constuton of Ukgaine. Afer diiclies and dicasiors, he agrernt
Spproved by & b of the Suprem: Raca and - bier - a conpromie wis adopied by ky for s cnorcement and for e 3 &pmwl in the e of the
rew Constitution. But neither the first Act nor the sccond one obtained the required majoriy of two thirds of the mermbers of the Supreme Rada.

4. On the basis of the preamble of the Agreement, and according to the dispatches of the RIA news agency, both the majority of the Supreme
Rada and the President recognise that the content of the 1978 Constitution (even in its amended text) and that of the new law conflict in some parts.
Nevertheless they apply the rules that, on the one hand, "the legislation of Ukraine shall be effective in the part which is not contrary to the rules” of the
new law and, on the other hand, that "the provisions of the app]lcable constintion of Ukraine shall be effortive only in the part which complies with the
present constitutional agreement" (art. 61 I and IT of the Agreement).

5. As the Agreement has been adopted by law, it cannot be treated as a mere constitutional convention, that is a political agreement between the
supreme ekected bodies of the country on the ways of implementing the Constitution in force. But the filure to approve the kw by the required majority
has the consequence that the old Constitution cannot be superseded by the new law. Nevertheless this was and 1s the objective of Parliament and of the
President: pending the procedure aimed at the approval of the new Constitution, they agreed to apply the new principles set forth in the law "On State
power and local self-government in Ukraine" on the bass of their good will, and having regard to therr mutual concessions and compromises.

“The present positon, then, s a transitory solution which docs not inply the abrogation of the okd Constitution but - instead - implies the suspension of ts
ks concernng he St power ad kcal sl goverment iy Ukras or e s ruls which do ot cotply il he e priipks. [T soliion
is obviously based on'a poliical agrect, but the content of hs agreenent s not the new prinipks, but rate the deciion of the goverming bodies of

Ukraie 10 setlle ther diffrences-and to cbile by principles which are gcneralzi/ accepted and have been adopted by a ry law, It i not a
solution respectful of the constitutional hlcmrchy of the sources of law provided for by the Ukmmun Cnmm:mn of Api I078 Nevertheless, it is a
soluu(m which conplies with the principle of legality insofar as it binds the Ukrainian gover to adhere to an identified and stable statute

pproved by Parfairent and o b an ormal, poltcal, agreemet ony which might be susecp o sonant change. Frankly speskig e have o
widge that there has been a rupture in_ Ukrainian constitutional continuity, but it @ transitory rupture only untl such time as the ful kgaly of the
Pormative order s restored through the adoption afth new Corstution

I Assessment of the present constitutional situation
A The 1978 Constitution

6. g TG o of oy a patofthe od Constion s susperded. o itaree,is haptrs 5 and 6 are il i foroe ad shilbe enforced to the
extent that they do not contradict the constiutional Agreernent, or rather comply with it. This s an important feature of the present consfitutional order in
Dhaine bechise te Suprems Rads s not e 8l 1 adopt s ew bl o s e he Dechrations of Ukt sove ety and idependenee

7. Ineffect rovisions on the rights, freedoms and duties of the citizens of Ukraine are drafied in a very old fashioned
way, respectful uﬂle pml,p]ca of{mﬁlb( aw and - especially - of the theory of the nuterial guarantee of rights and freedoms, Their main pupose is
to entrust the State authorities with the obligation to_create the material conditions for emulmﬁ the enjoyment by citizens of their rights and freedoms.
This arrangement implied, on the one hand, that the State authorities should focus on the material protection more than the legal and judicial guarantees of

and ms and, on the other hand, that their enjoyment and the erjoyment of the material guarantces of these rights and freedoms were
Testricted o those. who ‘complied with the poliical obligations of the socialit regine. An exanple of a wording of a_findamental freedom not
conpatible with international standards is Art, 48 which makes it possible to severely restrict fieedom of expression and assembly.

8. Neverthekss the mmintenance in force of these imvmom which are wnffected by the constitutional Agreement, can offer grownd for

intervenions by the Constitoral Court when the b esibl m this budy is adopted in due course. Even if they are drafled according to the socialit

!]e()ry of law, the constitutional provisions c\\memmg and frecdoms can constiute a basi for e judicial review of legishtion in the
could be corrected and integrated by some oﬂhe pnnclplcs recewed in the Ukranian legal order through the Declaration of sovereignty

adn tcd in July 1990 and the partial amendments of the Constitution. Obviously in this way findamental rights and freedons could benefit from only a

ind transitory entrenchment in the consttutional system, but such an entrenchment “\vould be & bridge to the adoption of new stafutes on the

mplen-emamn ofnghrs and freedoms and on their reception in the Ukrainian legal order through the signature and ratification of interational instruments

B. The General Provisions of the Constitutional Agreement
PREAMBLE

“The preamble only defines the purpose of the law as being "desitous o reform State power on the princples of strict deliitation of finctions
Betveen ks legislative and executive branches as a necessary prerequisie for overcoming of economy, social and consfitutional crisk”. The preambke is
silnt in relation to the judicial power, Nonetheless it i clear that judicial reform i the fundamental prerequisite for the economic, poliical and social
trarston, TS anomaly st b et i h: preanbl becatse the consttuoral Agrecent corlans Ao sections dealing with judicial power,
including section V.

ARTICLE 2

10, The beginning of Articke 2, which provides that power belongs to the people and that the peopk are the sok source of power, corresponds to

chassical constitutional law doctrine. The articke continus by stating that the people exercise this power both directly ie. by referendum. and through the

systm ofpbie i bl self goverment auhorks. Th aceen i his put on et democracy, Blowig he loctring of self-government prevaiing
uring the perestroika period.

This may threaten the constitutional character of the system of government and endanger political stabilty. It is recommended that the structures of a
representative political system be clearly established, and that at %\e same time various forns of direct participation by the people be foreseen.

ARTICLES
UL Pamgaph L oftis Al s out e prcpe of he syprenscy of aran i, 1 0 e rgretiad s s f ot aken
Asticles 24, 31 and 43 (with the exception of Art. 37). The Russian experience shows that this paragraph can have practical inportance
the Consttutional Court of Ukrainc, i particular when applying Art. 17, N°. 27.

C. The Suprene Rada

e

12, The Agreement contains a mixture of various forms of government. Whike some parts retain certain features of the Soviet system, other parts
introduce certain principles and consitutional amangements typical for countrics like France and the United States. There is no clear decision in favour of
 parmortary of a présilontinl orm of govermmont. Even i he clernis of presilentalim prevail, presidentlgovermment & o from being ealied n
i pure form. When estalfing a nw consuionl st parir attnion s t be ghen (0 the form ofgoverent. Cliing (s queston
would have enabled certain contradictions to be avoi

ARTICLE 6

13. i ot clar o the cletons ae 0 be conducted et a ixd forarian proportnal s, The csece it i fct exery cctorl

systemis ekments of the other one, but one preyails over the
od‘m"_d hs paragraph s cariy ‘Whihof the two Systems vl be adopied or whether in et both clemenis wil be adopted ¢ by iroducing a
second chamber’s

ARTICLE 7
1. Thisaie povids tht th Supren Rada cnics out 5 wrk i scssios o 2 ypes, ondiary e oxtaordiary witoue defning e enghof

the se Do T door 1o the okl Sovit pracie of Iming th SOk oF rTESEHA bodis 10 hort perods destid Simply 10
rubberstam deciions abeady (aken

crience shows that the keishtive agenda of parfament tends to be overburdened during periods of transition, and it & therefore appropriate to
provide for long-lasting sessions crabling the kegiture to become an efiective forum for public discussion of the findamental questions of socky.

Political practice in Bulgaria is instructive in this respect. The Constitution provides that the National Assembly acts continuously, and the Assermbly is
therefore in session during the whole year with the exception of brief Christmas and Easter holidays as well as one month in the surmmer

ARTICLES 9 et scq.
15, The text provides for two kinds of organs at the top of the Supreme Radas:

- the Bureau of the Supreme Rada, composed of the Chainman and Vice-Chainman of the Supmxm Rada of Ukraine, the chairmen of standing
commissions, and |}Eu1:€ﬂdb ofparhanrmary groups and factions in the Supreme Rada of Ukrai

- the President/Chairman assisted by Vice Chairmen with more extensive conpetences.
This seens to be too much. It would be preferable to make a choice between the two classical systers of chairing a Parliament: collective bureau or

speaker, In he ormer cas, the Brca woud ave {0 be ude sl © become mor effcive, n the e case,a consuative body composed of
heads of roups and shoud be set up.

The text also gives the Chairmman powers not proper for the holder of such an office, in mcu]ar to submit together with the President of the Republic
proposals for the appointment of the Chairman of the Constiutional Court as well as of confers too much power on the chairman,
and may induce him to enter into competition with the President of the Republic. It is preferable it the Chaiman acts only as an intermediary and that
the initiative in these cases lies with deputies of parliamentary groups.

ARTICLES 13 and 14

16, The rules on the kegal status of the Deputies will be contained in a separate law.  Certain questions like pariamentary immunity and the character
of the mandate of the Deputies should however be settled by the Commumn itself.

ARTICLE 15

o iitiate legishaton in the Supreme Rada of Ukraine is given to people’s deputics, the standing commissions of the Supreme Rada, the
Présidet o Chbe, th ot of Ministers, the Supreme Court and the Highest Arbitration Court of Ukraine.

The Deputics certainly nced to have this right. It i questionable whether it should be given to the Supreme Court and the Highest Arbitration Court.
Law-making is politcal by its nature and the judiciary should remain outside poliics, concentrating on applying the laws.

Nordoes it appar 0 be the bt solion o giv the gt to i gation both o the President and to the Cabinct o Miiters, This can kad to
divereencies within the executive power as to the policis to be pursued. In general. the princivk of harmony of the exceutive reauires that only one



organ subnit drafl laws to Pariaient. Preferably’this would bé the governitent since if is politcally responsible before the Supreme Rada. “As a
compromise, draft laws might be prepared by the government but submitted to the Supreme Rada following presidential approval

The procedure for urgent consideration of certain bill provided for in Art. 15, para.2, appears to be a good soltion, enabling the exceutive to determine
prioritis and to pursue a steady and cffective polcy.

ARTICLE 17 No. 1

18, This paragraph docs not make a_distinction between Constitution-rmaking and legishative powers, and thereby gives one State organ the
possibilty to uniaterally change the rules of the game. At least there shoud be provision for different procedures and nmjorities for the adoption of the
Constitution.

The Supren: Rada i cmpawered, Blowinga ke abeady estabishd by Art 97, para. 19, ot o Corstiuon to provie offcl vcrpreationof

the Constitution, laws, codes and other codified acts. O the other hand, the courts are independent (arficke 37 par. 2) and they obey only the law
(articke 37 par. 3)._ The question is whether courts are bound to follow the official interpretation of the Supreme Rada, and more generally whether this
represents the beginning and end of judicial independence. It does not scem rational o give the Supreme Rada such a competence of interpretation if
one sets up a Constitutional Court.

ARTICLE 17 No. 17

19, The power ofthe Rada to amoue the clecion ofthe Presidnt and accept i resiguton & qestonable. The Head of St derivcs hi
ower direetly from the nation as a whole and should therefore not depend on the kgishiure. The first function could be enirusted to the Central

toral Commission and the second to the Consitutional Court.

ARTICLE 17 No. 10

20, Whike At 6 provides for mandate, s

may lead to the possibilty of excreiing pressure on Pariarent, incding pressure fiom non-consiutonal bodics T & conemiow whetl the

separation of powers requircs  fixed mandate or allows early dissolution, dissolution should at keast be limited to conflcts between the institutions. If

one wishes to retain the possibility of early dissolutions, the possible grounds for such a step should at keast be enumerated.

ARTICLE 17 No. 15 / ARTICLE 24 No. 9

21, The finctions of the Defense Council should be clarified to avoid conflicts with the Council of National Security chaired by the President (see
‘Att. 24, para. 9),

ARTICLE 17 No. 17
22 lIts questionabk to have the Chaiman of the Constitutional Court ekected by the Supreme Rada. Experience in post-totaliarian States shows
fhat this may poliicise (and delay) not only the establishment but akso the work of the Court, and that it places the Chairman in a difficult position,
incompatibke with the status and object of the Court.
ARTICLE 17 Nos. 18 and 20

intment of the highest judges is of particular importance, A question arises when we sce that, under Nos, 18 and 20, the appointing
aulhorny (PMEarrent) " aho competent 10 dimiss. o, 20 addsto i “acconting o the procedure csablished by the b, bt this additon & mssing
fromNo. 18 with respect to the chairman of the suprem cour.
As is wellknown, i s of the utmost inportance in any democratic State that judges can perform their dutis in absohte independence, f.c. independent
in partiur of gnerment and Parfament The mere possbiiy of dsmsal for o other reason th . excitc or kghbthe auorts are
displeased at a judicial sentence would impair the independence of judges.
Further examination of the dismissal procedures is thercfore necessary.
ARTICLE 17 No. 24
24 To gie the Suprene Rada the rigt t0 i reerenduns docs ot ke mh tpohmal sense. In using this power the keishiture would

‘abandon its own proper e better to gvr: this possiilty to the Head of State, who coukd use it in exercising his functions as an
arbitrator. This is the practice m |he anch Fifth Republ

ARTICLE 17 No. 27

25, “This veto power is not justified. The assessment of the constitutionality of decrees should be reserved to the Constitutional Court. - One coukd
Tresce that the entry into force of decrces & suspended unti the decision of the Constitutional Court.

ARTICLE 17 para. 4
26, The Russian experience shows the usefulness of this provision.

RELATIONS BETWEEN THE SUPREME RADA AND THE GOVERNMENT
- Art. 17 para. 23, Art. 22, Art. 33

27, The accent shoud b put on the colkcive responsbilly of the govermmen, g he possbily of & vote of m-conience in some
mbers. Such a vote shoukd require an absolute majority and ot an ordinary mjoriy. Parlamentary control mechanisms, ke questions and
inerpelbiions, should b forescen, and these shoud be i like a vote o fidence.

Consideration might be given to cnabling the government to ask the Supreme Rada for a vote of confidence on cerfain occasiors, ¢.g. when submitting a
bill proposed by the government.  This would allow the executive to put pressure on the Deputics and to pursue a continuous and eficctive poliy.

“The question whether the President should have the power to dissolye the Rada when it passes a vote of no-confidence in the government s obviously
very controversil. From press reports, it appears that the non-existence of such a possibilty was a precondiion of the Rada's acceptance of the
constiutional Agreement,

There is also an ambiguity conceming the vclatkmshlp between Articles 22 and 33. On the one hand, afier the Programme of its Activity of the
Government of Ukraine has been approved by the Supreme Rada of Ukraine, the latter may express its distrust of the Government of Ukraine no
carlier than after one year of governmental activities but, on the other hand, Article 33 determines that whenever the draft State Budget of Ukraine has
not been submitted i good time, the Supreme Rada of Ukraine may take a vote of non-confidence in all or particular members of the Cabinet of
Ministers of Ukraine. Accordingly, the Supreme Rada of Ukraine could take a vote of no-confidence (ie. distrust) within the one year "safe period” of
g)venmrﬂa] activities. It must be clarified as to whether Article 33 is an exception to Article 22, or whether it should be amended to be subject to

D.  The President
ARTICLE 23

28, The 2/3 nmjority of of the Supreme Rada required to override a presidential veto on draft keistion is extremely high in
it ofwaietionaf ke T o0y fad to 2 Dlocking f keghlaive aciy and lo conficts betwocn the msiiuions of the Staie o uton mghl
g {0 foresocing it e velo s be overricden by an absohde rmejork of the ubers of ho Suprerme Rads,

ARTICLE 24 No. 2, ARTICLE 27 para. 2

29, Accondig o At 24 No. 2, the Presient addresss messaes o th poople of Ui, Accordig 0 A 27, paa. 2, e may address
fmessages on pressing issues o the people and to the Supreme these the same or different kinds of messages?

ARTICLE 24 No. 6

30.  The President of Ukraine is empowered to repeal acts by central and local public executive authorities including acts by executive authorities of
the Autonomous Republic of Crimea whenever they are incompatible with the Constitution and laws of Ukraine, or with decrees and orders of the
President of Ukraine. This means that the President is exercising a similr roe to a court of the highest instance that deals only with questions of law and
not of fact. The problem is that there is no judicial comml over the President of Ukraine (i.c. executive). Traditional democratic constitutions grant
power to the judiciary, i.e. to constitutional or ordinary cot

ARTICLE 24 para. 2

31, This provision mrits approval, but it shoud be qualified "except cases provided for by the Constitution of the Ukraine and the present law” (cf
Art. 17 para. 4).

ARTICLE 25

32, The Prsilnt of Ukt § cimpawered to itrpret decrees and orders wih are bixlng on he wiols terrory of Uktaig. s co
acceptable if the interpretation only bound the e “The right to bind the privatc sector (namely the citizens of Ukraine) properly belongs only ©
(e icry. See o above the remarks onAr. 1 TN 1

The power given to the President in para. 2 to enact decrees on economiic reform not governed by the applicable legislation seems necessary in view of
the Russian experierce.

E  The Judiciry
ARTICLE 38 - The Constitutional Court

33, Inenvisaging the future role of the Ukrainian Constitutional Court one has to be very prudent. From a strictly legal point of view, the Court
cannot be entrusted with the task of checking the implementation of the constitutional Agreement. This would put the Court in the difficult position of
dealing with a statute which contradicts the Constitution in force without having been approved by the majority required for the amendment of the
Constitution. Moreover, as far as the matter of the orgmlsamnand ﬁmcuonmg ofthe State power and local self-government in Ukraine is ooncemed
an intervention of the Constitutional Court is apparently The provisions of the ement establish a constitutional eq
supreme bodies of the State which is based oﬁglqon the search l‘omlnmal compromises and is aimed at avoiding the darger of a showdown between
them This construction is confimed by the RIA news agency which has emphasised that Parfanent, or rather the S e Rada, approved the
ageencnt ‘without adopting "artickes giving the president the right to disband Parliament and setting out a procedure for the mpeachment of the
Presi

The interpretation of the Ukrainian situation would have been ccnzmly different if we had accepted the idea that because of the diffiulties of a quick
approva] of the new Constitution, the constitutional Agreement was ro\'ed with the ImcaF\n'pose of completely substituting it for the old Constitution. In

case the implementation of the Agreement Wouldmlhave edona rr?ﬂmbelweenthes reme bodies of the State, but the
m(eresmd authorities woukl have pretended to vest it with a legal force Which & docs nof have, The ‘Agreement should have been read as the new
Ukrainian Constitution, and the Constitutional Court should not have been obliged to stick to the old hierarchy of the sources of law and to recognise the
primary role of the okd Constitution.

But even in this hypothesis the Constitutional Court should have been entrusted with the task of the judicial review of legislation on the basis of the old
constitutional provisions concerming In any case, mc comcnt of the constitutional Agreement does not allow for an
interpretation which implics the abroymn ofthe arickes ofthe od Constiution mthe o

ARTICLE 42

34, This article determines the appointment of judges. One clear constitutional principle of judicial independence s the term for which judges are
appointed. The term should be of sufficient length’so as to promote and protect the independence of judges. The constitutional Agreemerit does not
provide such protection. See also the remarks on Art. 17 paras. 18-20 above.

ARTICLE 43

35, Within the norms ofa democracy, the Prosecutor General's office is only empowered to act on behalf of the State.

‘The Offce does not play any legal roke in private law. Accordingly, article 43 (7) is inconsistent with this principle. The prosecutor's powers should be
confined t a‘e protecting muaterial and other mterests of the State. Usually only the courts are empowered to protect rights of citizens and legal persons
(inchuding the State).

Article 43 (2) is unclear as to the extent of the Prosecutor General's power: is his power confined to breaches of the legislation before the courts or does
it extend to control of court decisions.

Asticke 43 i proof that the legal position and power of the Prosccutor General's Office i substantially the same as it was under the totaliarian regine.
ARTICLE 45

his article is inconsistent with articke 43, in relation to the of
subordlmted to the Prosecutor General's Office on the other.

They could not be on the one hand and be

F. Localself-governnent
ARTICLE 47 et seq.

37.. There is no clear consecration of the principle of local self-governent.  These provisions give the inpression that local authorities remin in a

similar position to that obtaining during the Soviet period, as part of the executive. It has to be admitted that questions of local self-government in post-

lSagKmemlcs have not been clarified n constitutional law theory, and that the implementation of local self-government is difficult in these States duc to a
of experience.

G. Conclusion

‘The present constitutional situation in Ukraine i ambiguous, and this anbiguity s reflected in some of the remarks made. The only possble solution was
indeed the establishment of a transitory order with the partial suspension of the old constitutional bodies and the political commitment of the supreme
constitutional bodies to stick to the provisional rules adopted by the Parliament without a qualified majority. The conclusion of the Agreement and
continued respect for its provisions under the conditions of political strugele during a period of transition marked by confrontation between the executive
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and the kegisktive is an éxample of an atterpt to reach a civilsed legal Solution fo problems, in the interest of thé aims set out in the preamble. If the
present situation does not meet all the standards of the Council of Europe, the signature and the ratification (with internal implementation) of international
instruments in the field of human rights and findamental freedoms by U{:ame would help the establishment of a constitutional order in Ukraine coherent
‘with the obl democracy, rights and freedoms and the rule of law.

The textof the constvtional Ageenent beas the murks ofa period of s, inany respets i repreents adiiable proges, bus the fiure
Constitution of Ukraine will have to provide for more stable and principled soltions, i particul

the uaran i chiptr il vt b n conortywihiemaoal sandards
the independence of the judiciary will have to be filly safeguarded, and judicial ﬁnctmm reserved to the courts.
the powers of prosecutors willave to be reduced to a level found in Wester Furoy

thort wil hve o be Sl ks which cammot be changed wnibteraly by the partcpants i he polcal process.




