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1. INTRODUCTION

By letter of 16 February 1996 the President of Baliamentary Assembly's Commission on
Legal Affairs and Human Rights of the Council ofdpe requested the Venice Commission to
give an opinion on the Constitutional situation Bosnia and Herzegovina with particular
regard to human rights protection mechanisms.

The Commission held a meeting with representat€osnia and Herzegovina and officials
of the Office of the High Representative on 16 Mayenice. At its 27th Plenary meeting it
entrusted a working Group composed of Messrs Jamidalinverni, Matscher and Russell
with the task of drawing up, in co-operation witbpresentatives of all interested parties
including the Office of the High Representativeseport on the Human Rights Protection
mechanisms in Bosnia and Herzegovina. The Worknogiheld a meeting in Strasbourg on
21 May 1996 to make a preliminary examination af tbpic. On 28-31 May 1996, the
Secretariat of the Commission met officials fronsB® and Herzegovina, the Federation of
Bosnia and Herzegovina, the Republika Srpska, fifieeOof the High Representative and the
Commission of Human Rights in Sarajevo and repddetde members of the Working Party.

In reply to a request by the Working Group, the uddiga Srpska and the Federal Ministry of
Justice submitted in writing information on the tamrights protection systems in the two
Entities. The Office of the Human Rights Ombudsgpens Bosnia and Herzegovina submitted
information on its activities and on the human tgylprotection system in Bosnia and
Herzegovina.

The Working Group held a further meeting, presiobgdir. La Pergola, with representatives of
Bosnia and Herzegovina, officials from the Officé the High Representative and
representatives of bodies acting in the field ofrtdn Rights in Bosnia and Herzegovina, in
Paris on 21-22 June 1996. The list of participaatannexed to the present report.

2. HUMAN RIGHTS IN BOSNIA AND HERZEGOVINA - GENERAL
APPROACH

In accordance with the Dayton Agreement (Annex @nstitution of Bosnia and Herzegovina)
the Republic of Bosnia and Herzegovina, the officg&ane of which shall henceforth be "Bosnia
and Herzegovina" (hereafter "BH") shall continigelégal existence under international law as a
State, with its internal structure modified andhwits presently recognised borders. It shall
consist of the two entities, the Federation of Bosmd Herzegovina (hereafter "FBH") and the
Republika Srpska (hereafter "RS").

Human Rights - along with the right to free eleaticand freedom of movement of persons,
goods, services and capital throughout the colAmtycle |, paras 2 and 4) - are at the centre of
the Dayton Agreement. Article 1l of the Constitutioof BH provides that "Bosnia and
Herzegovina and the two entities shall provide lighest level of internationally recognised
human rights and fundamental freedoms". In pasrguthe Rights and freedoms set forth in
the European Convention of Human Rights and Fund&hEreedoms and its Protocols shall
apply directly in Bosnia and Herzegovina" and "shal/e priority over all other law". Particular
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care has been taken in the Constitution in ordetréss the principle of non discrimination and
the rights of refugees and displaced persons étyfreturn to their homes and to have restored
to them property of which they were deprived in tberse of hostilities since 1991 (Article I,
paras 4 and 5).

All institutions in Bosnia and Herzegovina and '@iurts, agencies, governmental organs, and
instrumentalities operated by or within the Ensitishall apply and conform to the human rights
and freedoms" referred to in the Constitution @etill, para 6).

In these circumstances it is quite natural thah degal order in Bosnia and Herzegovina, i.e.
the legal order of BH, the legal order of the FRSssibly also the legal order of the cantons in
the FBH, and the legal order of the RS, and theemoless provisional institutions created by
the international community within the legal ordérBosnia and Herzegovina, all provide for
human rights monitoring organs.

The Working Group finds that protection of humaghts is not only a constitutional
requirement but also a prerequisite and an instntifioe long standing peace in the country. Its
effectiveness depends on the coherence of thecfiortenachinery and on the credibility of the
bodies which will monitor human rights implementatithroughout the country, in particular
the specialised bodies provided for in Annex thtoDayton Agreement and in the Constitution
of the FBH as well as the Supreme and Constitutiomarts.

Conflicts of competence between bodies entrustéld protection of human rights should in

principle be avoided, as well as situations wherety highest judicial bodies would give

contradictory answers to the same legal problenth Ssituations, which are in general

undesirable, could in the present circumstancethisfregion, affect the very essence of the
constitutional order and thus the State as such.

The Working Group has thus examined the competefhtlee most important human rights
protection bodies in the legal orders of BH, FBId &5 (Chapter 3) in order to define the areas
of possible conflicts of competence ; it has alsmensome proposals which may facilitate the
resolution of these conflicts and the achievemérgreater effectiveness in the human rights
machinery (Chapter 4).

3. BODIES ACTING IN THE FIELD OF HUMAN RIGHTS IN BO SNIA AND
HERZEGOVINA

3.1. Bodies created under the Dayton Agreement

3.1.1. The Constitutional Court
Annex 4, Article VI

The Constitutional Court of BH, which will be ondgtablished after the elections, is composed
of nine members; four members are from the FBH, frmm the RS and three are non-citizens
of Bosnia and Herzegovina or of neighbouring Statelected by the President of the European
Court of Human Rights.
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The Constitutional Court has jurisdiction to deciy dispute that arises under the Constitution
between the Entities and the central Government taatdieen the Entities themselves or
between institutions of Bosnia and Herzegovinauidiclg the question of compatibility of an
Entity's Constitution with the Constitution of B@smand Herzegovina. (Article VI, para. 3 (a)).

The Court is to have jurisdiction over issues refiéiby any courin the country, on whether a
law on whose validity its decision depends is caibfe with the Constitution, with the

European Convention for Human Rights and FundarhEnt@doms and its Protocols or with
rules of public international law pertinent to aidts decision (Article VI para 3 (c)).

It shall also have appellate jurisdictiomer constitutionality issues arising out of agoebnt of
any other court in Bosnia and Herzegovina (Artilgpara 3 (b). This may of course include
human rights disputes (cf. Article II).

3.1.2. The Commission on Human Rights
Article Il, para 1 of the Dayton Constitution; Aem 6 to the Dayton Agreement,
Chapter Two, Part A

The Commission consists of two bodies: the Offitthe Ombudsman and the Human Rights
Chamber. They are jointly in charge of examininiggdd or apparent violations of human
rights as guaranteed in the European ConventiorthierProtection of Human rights and
Fundamental Freedoms and its Protocols, but alswidiination as regards the enjoyment of
fundamental rights guaranteed in other specifiethdwrights instruments. The human rights
protection mechanism is scheduled to last for ywars after the entry into force of the Dayton
Agreement, (14 December 1995). After that periotiroé, the responsibility for the continued
operation of the Commission of Human Rights ise¢dransferred to the institutions of Bosnia
and Herzegovina unless the Parties agree othenwisehich case the Commission will
continue its operation.

The organisation of the Commission on Human Ridists some similarities to that of the
Strasbourg mechanism, the Human Rights Ombudsmiy leguivalent to the European
Commission of Human Rights and the Human Rightsiiea mirroring the European Court
of Human Rights.

Although Article VIII para 1 seems to allow for tiv@roduction of applications directly to the
Human Rights Chamber, in principle all cases dhalbrought before the Ombudsman (Article
V, para 1). The Ombudsman may refer to the HumghtRiChamber cases where he/she finds
a breach of human rights.

The competence of the Human Rights Commission dgtém all acts or decisions occurring
after 14 December 1995 (date of the signatureeoDdyton Agreement).



a. The Human Rights Ombudsman
Annex 6, Part B (Articles IV to VI)

Ambassador Gret Haller, Switzerland, has been apgmbifor a non renewable term of five
years by the Organisation for Security and Coopmerah Europe (OSCE). The Office of the
Ombudsman is an independent agency.

The Ombudsman has the power to investigate allegeghparent violations of human rights.
Upon receipt of a complaint he/she may communitdatethe respondent party and request its
observations. After having received the applicasti'servations in reply, he/she may invite the
parties to reach a friendly settlement. If no settnt is achieved, the Ombudsman draws up a
report on whether there has been a violation ofdwumights in the case and, where such a
violation has occurred, he/she can make recommenddor just satisfaction. The respondent
party has to reply on how it shall comply with henbudsman's conclusions. If the respondent
party does not reply or refuses to comply with ¢baclusions, the Ombudsman shall publish
the report and forward it to the High Representaéiad the Presidency. He/she may also refer
the case to the Human Rights Chamber.

For his/her investigation, the Ombudsman must laaeess to all official documents, including
confidential ones.

The Ombudsman may also investigate on his/her aitiative (Annex 6, Article V para 2). On
2 May 1995, the Ombudsman decided ex officio tedtigate a case concerning the right to
liberty of a person detained in the RS (DecisioB day 1996, Case 14/96).

The Ombudsman has some discretionary power as faritbrity in which he/she should address
the applications. Although not expressly requiredld so, he/she takes into account whether
effective remedies exist and whether the applidzag demonstrated that they have been
exhausted.

From 28 March to 7 June 1996, more than 110 comiglavere lodged with the Office of the

Ombudsman, 32 of which were registered as forndivitual applications (12 against Bosnia
and Herzegovina, 4 against the Federation, 8 a@ghoth Bosnia and Herzegovina and the
Federation and 8 against the Republika Srpska).appécations introduced before the Office
mostly concern property issues and the right tpeesfor the home. Some of them were
"communicated" to the governments of the Entitteobservations.

b. The Human Rights Chamber
Annex 6, Part C, Articles VII to XIlI

The Human Rights Chamber is composed of fourteembmres; four are appointed by the
Federation of Bosnia and Herzegovina, two by theuRika Srpska and the remaining eight by
the Committee of Ministers of the Council of Europehe members appointed by the
Committee of Ministers must not be citizens of Bassnd Herzegovina or any neighbouring
State. Mr Germer has been nominated Presidenediamber.

The Chamber has jurisdiction to receive, by refeén@am the Ombudsman on behalf of the
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applicant, applications concerning violations ofmaun rights. It has to decide which
applications to accept and in what priority to @&ddr them according to whether effective
remedies exist and whether the applicant has deratets that they have been exhausted.

The decisions of the Chamber are final and binding.
The Chamber may end a case by friendly settlement.

The Chamber sits in Panels of 7 members. When jgiicaion is decided by a Panel, the full
Chamber may decide upon motion of a party to tbeg@dings or of the Ombudsman to review
the decision.

The Chamber adopted in June 1996 its Rules of BuoeeOne case (against the Republika
Srpska) was introduced before the Chamber by theudsperson.

3.1.3. The Commission for displaced persons and tegfees (renamed "Commission for
real property claims")
Article 1l para 5 of the Dayton Constitution; Anneé to the Dayton Agreement, Articles
VIl to XV

This Commission has nine members, four of whichag@ointed by the Federation of Bosnia
and Herzegovina, two for a term of three years taralfor a term of four years ; two other

members are appointed by the Republika Srpskafanthree years and the other for four

years. The remaining members are to be appointdtebiPresident of the European Court of
Human Rights each for a term of five years. Thei@tan is to be designated among the latter
by the President of the said Court. Ms Saulle wagmated President. The members of the
Commission may be reappointed.

The Commission's mandate is to receive and degide any claims for real property in Bosnia
and Herzegovina, where, since 1 April 1992, theperty has not voluntarily been sold or
otherwise transferred. Claims may be for the retdiproperty or for just compensation in lieu
of return.

The Commission is empowered to "effect any tramsactecessary to transfer or assign title,
mortgage, lease or otherwise dispose of property wéspect to which a particular claim is
made, or which is determined to be abandoned“.aly tawfully sell, mortgage or lease real
property to any resident or citizen of Bosnia anefadgovina, where the lawful owner has
sought and received compensation in lieu of retorrwhere the property is determined to be
abandoned according to local law.

The Commission's decisions are final, and any, titked, mortgage, or other legal instrument
created or awarded by the Commission must be ressyas lawful in the entire territory of
Bosnia and Herzegovina.

3.1.4. The Election Appeals Sub-Commission
created by the Provisional Election Commissiom@n3 to the Dayton Agreement)

This body was created by the Provisional Electioom@ission. It will adjudicate upon
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complaints regarding violations of provisions oacibns in the Dayton Agreement and in the
Rules adopted by the Provisional Election Commigstoncerning additions or deletions in the
provisional voters' list; standards of professicr@iduct of media and journalists; obligations
of governments as regards media; conduct of palliparties and candidates; registration of
political parties and independent candidates; tingaand counting procedures.

The Sub-Commission may prohibit a political pantyaa independent candidate from running
in the elections, remove candidates from the It empose pecuniary penalties. The Sub-
Commission's decisions shall be binding and mayeappealed.

3.1.5. Other bodies

a. The International Police Task Force
Annex 11 to the Dayton Agreement, Article VI

The Agreement on the international Police Task &stipulates that when IPTF personnel learn
of credible information concerning violations otémationally recognised human rights and
fundamental freedoms, they must provide the inféionao the Human Rights Commission, to

the International Tribunal for the Former Yugostawr to other appropriate organisations.

IPTF is not a judicial or quasi-judicial body

b. The Office of the High Representative
Annex 10 to the Dayton Agreement

The Office of the High Representative is entrustéith the task of establishing political and
constitutional institutions in Bosnia and Herzegavand the promotion and respect of human
rights. The High Representative's (Mr Carl Bildtamdate is to coordinate the activities of the
civilian organisations in order to ensure the effit implementation of the civilian aspects of
the agreement. He is equally in charge of monitptire activities of the Human Rights Task
Force.

C. The Human Rights Task Force (HRTF)
Article XlII of the Agreement on Human Rights eored in Annex 6 to the Peace
Agreement for Bosnia and Herzegovina and paragrapiof the conclusions of the
London Peace Implementation Conference of 8-9 Dieeer®95

Chaired by the Office of the High Representatidee HRTF operates in Sarajevo and
throughout the territory of Bosnia and Herzegoviflae force operates in accordance with the
provisions of Article Xl of the Agreement on Humaights contained in Annex 6 to the

Peace Agreement for Bosnia and Herzegovina andyfagnta 33 of the conclusions of the

London Peace Implementation Conference of 8-9 Dbeet995.

3.2. The Constitution of the Federation of Bosniarad Herzegovina (proposed in the
Washington Agreement of February 1994)

3.2.1. The Constitutional Court
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Chapter IV, Section C, Article 9-13

The Constitutional Court has nine judges, six fielaiH (2 Bosniacs, 2 Croats and two "others",
in the present composition 2 Serbs) and three atiosrals of Bosnia and Herzegovina (Judge
Ajibola (Nigeria), Judge El Khani (Syria) and judgegaux (Belgium)), designated by the

President of the International Court of Justiche Court is presided over by judge

Ibrahimagic. The Constitutional Court was created 995 but it only became operational in

January 1996.

The primary functions of the Constitutional Couré @0 resolve disputes between Cantons;
between any Canton and the Federation Governmeftebn any Municipality and its Canton
or the Federation Government; and between or wihinof the institutions of the Federation
Government.

The Court also determines, on request, whethew aitaa regulation is in accordance with the
Constitution of the Federation. The Supreme CtioetHuman Rights Court or a cantonal court
have an obligation to submit any doubt as to whetimeapplicable law is in accord with the
Constitution to the Constitutional Court. Its demis are final and binding.

The Constitutional Court has not been seized withcase since its creation.

3.2.2. The Supreme Court
Chapter IV, Section C, Article 14-17

Composed of nine judges, the Supreme Court isithest court of appeals of the FBH. It can
receive appeals from cantonal courts in respeachatters involving questions concerning the
Constitution, laws or regulations of the Federatiad concerning other matters as provided for
in Federation legislation, except those within jimésdiction of the Constitutional Court or of
the Human Rights Court (this is expressly providgdArticle 15 para. 1 in fine). It shall also
have such original jurisdiction as is provided lbgrFederation legislation. Judgments are final
and binding.

3.2.3. The Federation Ombudsmen
Chapter II, Article 1-9

Three Ombudsmen are appointed for the same tersendte as those of the President and of
the judges of the Supreme Court ; one Bosnian,Gmeat and one "other", presently a Serb.
Each of the Ombudsmen shall, with the approvalhef President, appoint one or more
Deputies. They shall in particular seek to appBbiaputies in Municipalities with populations
that do not reflect the composition of the Cantem avhole.

The Office of the Ombudsmen is an independent ggdifte Ombudsmen have the power to
examine the activities of any institution of thedBration, Canton, or Municipality as well as of
any institution or person by whom human dignitghts, or liberties may be negated, including

! This is a transitional arrangement. After five ggeall members of the Constitutional Court should

be nationals of FBH.
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by accomplishing ethnic cleansing or preservingitscts. In so doing, the Ombudsman must
have access to all official documents, includingficential ones. An Ombudsman is entitled to
initiate proceedings in competent courts and teri@ne in pending proceedings, including any
in the Human Rights Court. Each Ombudsman shagmtean annual report to the Prime
Minister and the Deputy Prime Minister of the Fedien, to each cantonal President and to the
OSCE. In addition, he/she may at any time presertial reports and oblige domestic
institutions to reply. The Ombudsman may initiategeedings before the Human Rights Court.

The first Ombudsmen of FBH (Mrs Jovanovic, Mr Mubiand Mr Raguz) were appointed by
the OSCE in 1994. They started working in Janu&§51 Their report of activities for 1995
was issued in February 1996 (see CDL (96) 383.dtear from the report that most of the cases
examined by the Ombudsmen relate to the proteofitime right to property (numerous cases of
the so-called "abandoned apartments") as well asedom of movement, missing persons and
the right to life.

The Ombudsmen addressed the authorities in FBH emeral occasions requesting that
measures be adopted. The U.S. State DepartmenttRepéiuman Rights indicates in this

respect that "the Ombudsmen have done impressigkemanitoring the human rights situation

and bringing cases of abuse to the Bosniac and G@zernments. However, the Ombudsmen
have no enforcement power and authorities treat tvéh varying degrees of indifference and
hostility. The Ombudsmen say that were it not foe international backing, Federation

authorities would disband them immediately."

3.2.4. The Human Rights Court
Chapter IV, Section C, Article 18-23

This Court has 7 members: 3 Judges from BH (on@iBosone Croat and one Other) and 4
members to be appointed by the Committee of Mirgstéthe Council of Europe in accordance
with Resolution (93) &

The Court's competence covers any question comgeantonstitutional or other legal provision
relating to human rights or fundamental freedomgooany of the instruments listed in the
annex to the Constitution of the Federation of Bipsmd Herzegovina. After having exhausted
the remedies before the other courts of the Faderaine may appeal to the HR Court on the
basis of any question within its competence. Aneappnay also be taken to the Court if
proceedings are pending for an unduly long timeng other court of the Federation or any
Canton.

The Human Rights Court may also, on request, gimditg opinions for the Constitutional
Court, the Supreme Court or a cantonal court otemsafialling within its competence.

The Human Rights Court has jurisdiction over casesmenced after 1 January 1991.

The decision of the Court shall be final and bigdin

This is a transitional arrangement (see ChapterAKicle 9 of the Constitution).
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The Federation has appointed 3 judges of the HuRights Court and has requested the
Committee of Ministers of the Council of Europeafgpoint the remaining judges.

3.2.5. The Federation Implementation Council

In May 1996 the FBH established this body, whicltasnposed of the President and Vice-
President of the FBH, the Principal Deputy of théglHRepresentative and two other
representatives of the international community.tdisk is to overcome problems created by
officials at the municipal, cantonal or federal devn the implementation of the Dayton
Agreement. The Prime-Minister of FBH, the OmbudsmfBH, any of the three Ombudsmen
in the FBH and any member of the Council may r&dethis body cases whereby it is alleged
that any person holding public office has violatétigations under the Constitution or the law,
has engaged in substantial violations of intermatidhuman rights law or has obstructed co-
operation with the International Criminal Triburiat the former Yugoslavia. The Council has
the power to remove the person concerned fromdrigdmctions.

3.3.  The Constitution of the Republika Srpska

The human rights protection system establishedruhdeConstitution of the Republika Srpska
is based on the ordinary judiciary and the Cortstital Court.

3.3.1. The Constitutional Court
Article 120 - Article 125

The Constitutional Court has 7 members with a efil8 years, after which they cannot be re-
elected. The President of the Constitutional Cauetlected by the National Assembly for a
three-year term, after which he cannot be re-adle®eof. G. Miljanovic is the current President.

The Constitutional Court shall decide on:

- conformity of laws, other regulations and generactments with the Constitution;

- conformity of regulations and general enactmaiitts the law;

- conflict of jurisdiction between agencies of kgtive, executive and judicial
authorities;

- conflict of jurisdiction between agencies of Republic, region, city and municipality;

- conformity of programmes, statutes and other ggnenactments of political
organisations with the Constitution and the law.

In accordance with amendment XLII (Article 115 indf), the Constitutional Court monitors
constitutionality and legality by providing the atitutional bodies with opinions and proposals
for enacting laws to ensure "protection of freedamg rights of citizens".
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Proceedings before the Constitutional Court camstguted by the President of the Republic,
by the National Assembly and by the government. Thastitution enables the legislator to
authorise other bodies or organs of the Stateing lrcase before the Court.

The Constitutional Court may itself initiate proda®s on constitutionality and legality.

There is no individual application before the Cansbnal Court but anyone "can give an
initiative" for constitutional proceedings. In ptige, the majority of cases brought before the
Constitutional court have their origin in individuaitiatives.

Proceedings against legislative or other provisicars be brought within a period of one year
from the entry into force of the challenged prosis.

If the Constitutional Court finds that a law or egulation is not in accordance with the
Constitution, this law or regulation shall beconoéhat the date of the Court's judgment.

Article 124 of the Constitution states that the isieas of the Constitutional Court are
universally binding and final, but there is no sfieation as to the scope of the binding
character of the decisions of the Court. UnderDagton Constitution, it can reasonably be
argued that the decisions of this Court (as of@hgr court) are liable to be challenged as to
their constitutionality before the Constitutionadt of BH, which has appellate jurisdiction in
respect of decisions of the Constitutional Court.

The Constitution of the Republika Srpska contaimgrovision as to the place of international
human rights instruments in the hierarchy of nori@mally, the international human rights
instruments listed in the Dayton Agreement, ingtgdthe ECHR, should also apply in the
Republika Srpska (Article Il paras 1 and 6 of tran&itution of BH : Bosnia and Herzegovina
and both Entities, all courts, agencies, governal@mgans and instrumentalities operated by or
within the Entities shall apply and conform to thenan rights referred to in the Constitution).
However, the Constitution of RS does not allow thenstitutional Court to control the
compatibility of laws with these international inshents.

The Constitutional Court has not developed anyiqaar human rights case-law. In its
judgments it takes into account the jurisprudericeeConstitutional Courts of Yugoslavia and
of the former federated Republics.

3.3.2. The Supreme Court and the other courts of V&
Article 126 - Article 132

The Supreme Court of the Republic has functionadesil992 with an interruption of some
months. Being the highest court of law, it proviftasthe unique and universal enforcement of
the law. The court protects the established rigind interests of all persons and ensures
legality. It protects human rights and freedomsoncretg within the framework of civil or
criminal cases brought before it. A special chambtrthe Supreme Court deals with
administrative actions.

The establishment and jurisdiction of courts, at agethe procedure before the courts, shall be
specified by law.
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4. AREAS OF CONFLICTS OF COMPETENCE AND PROPOSALS FOR THEIR
SOLUTION

4.1.  Preliminary remarks

The above description of the human rights protactizachinery calls for two preliminary
remarks:

Eirst there exists in the legal system of BH and FBrhtitude of bodies which may be
competent to deal with human rights violations ezitim abstracto or in concreto, by means of
individual petitions. This impressive machineryé yet fully operational since several of these
bodies have not yet been set up. However, where theslies are established a risk of
overlapping competences will certainly arise, dnsl therefore necessary to identify as a matter
of urgency such procedural rules as will help avibid risk of contradictory decisions or
judgments. This is all the more important sinceti@aiictory decisions may affect the credibility
of the institutions, with detrimental consequerfoeshe peace and integration process.

Secondly the role of the bodies established under the ddaygreement Constitution will
largely depend on the effectiveness of the praierairanted by the bodies of the Entities. As
long as an Entity's law provides for complete affecéve protection, the Dayton bodies can
only have a mere supervisory task ; this task caulgrinciple be carried out by a single
instance judicial body. On the contrary, where ait{Es system offers less opportunities for
judicial protection of human rights, the role o thayton bodies should be much more active ;
this may require a more complex intervention, Witlo degrees of jurisdiction combined with
procedures to facilitate a friendly settlementhaf tispute. In this respect, one may observe that
the judicial system of the RS contrasts with thenglexity of the system of FBH. A complex
and developed system of human rights protectidheatevel of BH will certainly contribute to
improving the protection afforded in the RS, bumiy render too elaborate and lengthy - and
consequently less effective - the protection adrds regards FBH.

These remarks have been borne in mind througheutiéfiberations of the Working Group
which has identified the following areas of possibbnflict of competence.
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4.2.  Asregards the Entities (FBH and RS)
4.2.1. Inthe Republika Srpska

The system provided for in the law of RS is a étadssystem where judicial protection of
human rights is afforded by ordinary courts. Thepr8me Court of RS will be the main
instrument for human rights protection since alpety of litigation (civil, criminal and
administrative) will be brought before it, wherethye Court shall "protect human rights and
freedoms" in accordance with Article 121 of the &dntion. The Constitutional Court cannot
be seized with individual applications ; it will@xine the compatibility of a law or a regulation
with the human rights guaranteed in the Constitutioabstracto, at the request of other State
organs or at its own initiative.

The system created thus has similarities with Tedantinental legal systems where it is for the
courts and in particular for the Supreme Courtddal with human rights cases and where no
individual application can be brought before thex&utional Court (Bulgaria, France, Greece,
Romania).

However, having regard to the importance of hummhts protection in Bosnia and
Herzegovina, one could expect a system of indiidpalications to be established, giving the
individual locus standi before the Constitution@u@ in addition to or in substitution for the
system of "individual initiatives". At the same #&msome remnants of the constitutional order
of the former Yugoslavia, such as the capacitynitiate proceedings ex officio and the
competence to make "proposals”, could be abandof@d. would strengthen the judicial
character of the Court and bring the system clésethe recent evolution in several new
democracies in Europe.

4.2.2. Inthe Federation of Bosnia and Herzegovina

a. General remarks on the simultaneous operation tlidé Supreme Court, the
Constitutional Court and the Human Rights Court

One of the particularities of the judicial systeintlte Federation is that it has three supreme
judicial bodies, namely the Supreme Court, the @mtisnal Court and the Court of Human
Rights. A number of provisions in the Constituts®ek to define the respective competences of
these Courts in order to avoid overlapping.

The Working Group's observations aim at making dlgtinction between these courts'
respective competences clearer. Admittedly, thésdgficult exercise and one of the difficulties
raised is that the main human rights protectionyptite Court of Human Rights, has not been
established.

It is, at the same time, a short teexercise, because, in the Rapporteurs' viewdtkigbution

of competences between three high courts is oslyfipd by the particular will of the drafters
of the Constitution to create a body with the esitle task of monitoring respect for human
rights in FBH.
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In the long runone should examine whether the tasks actualiysird to the Human Rights
Court could not be transferred to the Constitutidbaurt, whose competence could then be
extended in order to comprise the examination d@ividual applications alleging human rights
violations. This would bring the legal system o thBH into line with other European legal
systems where, by means of individual applicati@nslividualbeschwerde), human rights
issues are dealt with by the Constitutional CoMidreover, such a development would be in
line with the tendency in most European Statesitust Constitutional Courts with the task of
human rights protectioh.

b) Relations between the Human Rights Court an&tpmreme Court

Since the Constitutional Court has no appellatesdigtion but can only be seized by other
courts or State institutions, appeals from thea@adtcourts can be made in theory either to the
Supreme Court or to the Human Rights Court : allega as to non-observance of domestic
law will be introduced in an appeal to the Suprebmairt, while violations of human rights
provisions will be introduced to the Human Rightsu@. However, in practice, it will be
difficult to distinguish human rights cases fromrmal domestic litigation. For example, a
dispute as to the custody of children in divorcecpedings will probably be at the same time a
litigation under civil law (family law) and undeuman rights law (right to respect for family
life). It is therefore necessary to determine widobrt will have the final say in the dispute.

In this respect, Chapter IV C, Article 22, has aipalar importance. This provides that the
Supreme Court may at the request of any party &paeal or on its own motion address to the
Human Rights Court a question arising out of thgeapwhich is within the competence of the
Human Rights Court. In this case the responseeofiiiman Rights Court will be binding for
the Supreme Court.

Moreover, an application can be lodged with the HarRights Court only after other remedies
have been exhausted (Chapter IV C, Atrticle 20).

This leads to the following conclusions:

- appeals from cantonal courts in civil, criminat aedministrative cases will be
introduced, as a general rule, before the Supreonet C

- the Supreme Court shall ask the Human Rights tGoua binding answer on human
rights questions raised in the appeal ;

- appeals from the Supreme Court can be lodgedthdtiHuman Rights Court on human
rights points only.

C) Relations between the Human Rights Court an€trestitutional Court

® See e.g. the Proceedings of the Seminar "The gtimteof fundamental rights by the Constitutional
Court", Brioni, Croatia, 23-25 September 1995, Calaf Europe, Science and Technique of Democracy N
15.
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The delimitation of the respective competenceshef Constitutional Court and the Human
Rights Court may also create difficulties. The Gibmsonal Court has competence for
constitutional matters : whenever a question oktitationality is raised in proceedings before
the Supreme Court or the Human Rights Court, tbesets will have to stay the proceedings
and submit the question to the Constitutional Coline latter's judgment will be binding for
the Supreme Court and the Human Rights Court (€hdgtC, Articles 10 (3), 11 and 12).
However, the competence of the Constitutional Cdags not extend to human rights issues.
For those, the Constitutional Court may refer ® Human Rights Court, whose judgment is
binding on the Constitutional Court (Chapter IV &ticle 22). Of course, in practice, the
distinction between human rights questions andtitatisnal questions will be again difficult.
For example, a question concerning the independehdtlee judiciary will be a question of
constitutional law but it also refers to the indival right to fair proceedings before an
independent and impatrtial tribunal.

One of the elements that the courts could takedatwsideration when deciding these matters,
either in their Rules of Procedure or in casuhéfact that the drafters of the Constitution of
FBH clearly intended to give the Human Rights Caetneral and final jurisdiction over all
cases which present a human rights aspect indgaédeder of FBH. For this reason, Article 22
must be interpreted in such a way as to give auprpgon of competence to the Human Rights
Court.

In other words, when a question presents both itotishal and human rights aspects, the
Constitutional Court should, in accordance with @@ealV C, Article 22 of the Constitution,
refer the question to the Human Rights Court wiesponse will be binding on it.

d) The Federation Ombudsmen

The Venice Commission had already described in 119@4 institution of the Federation
Ombudsmen as a particularly positive fedtuiEhe activities of the Ombudsmen in 1995
confirm this opinion.

The Commission had expressed the view that the Osmben's power to make
recommendations to the administration should beessty provided and that some clarification
of the administration's obligations in respectted Ombudsmen recommendation would have
been desirable. The Commission had indicated teatext of the Constitution "allows for a
wide range of different practices by both the Ondonen and the administration”. One year
later, the lacunae indicated by the Commission seenave weakened the effectiveness of the
Ombudsmen's work

An institution which is likely to strengthen the ®udsmen's position is the establishment of

4 See the opinion of the Venice Commission on cedapects of the constitutional situation in

Bosnia-Herzegovina, Annual Report of Activitiesf®94, pp. 17-20.

° See the Ombudsmen Annual Report for 1995.
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the Federation Implementation Council, whose aveatvas recently decided. However, this
body (whose functioning should be very carefully)éxamined in order to make sure that it
meets the requirements of Article 6 of the ECHR)uith be regarded as very provisional and
even exceptional. Therefore, other solutions shalsld be explored.

In accordance with Chapter Il B, Article 6 of therGtitution of FBH, the Ombudsmen are
entitled to initiate and to intervene in proceedibgfore all courts, including the Human Rights
Court. In its opinion, the Commission had called foudence in the use of this provision,
considering the Ombudsmen's unlimited power tawetge in pending proceedings as a threat
to the principle of separation of powers and etpali arms. Having regard to the solutions
adopted in the Dayton Constitution (i.e. the ing¢ign of the Office of the Ombudsman with
that of the Human Rights Chamber under the umboéliae "Commission of Human Rights"),
one should examine whether analogous solutionsl@pply in the FBH. In fact, the possibility
for the Ombudsmen to refer a case to the Human tRi@ourt (especially when the
administration refuses to take any steps to abydthd Ombudsmen's recommendations) will
undoubtedly strengthen the Ombudsmen's positiomeder, special care should be taken in
order to clearly define the links between the Onsioueh and the Human Rights Court and to
safeguard the principle of separation of powersendlity of arms.

e) Final Remarks as regards the Human Rights Gautte legal order of FBH

It is clear from the above that the ConstitutiorF8H reserves a particularly important role as
regards the protection of human rights to the HulRaghts Court, a body which has not yet
been established.

Action should be taken in order to ensure that@uart be operational as soon as possible.

However, for the reasons already stated above4(22a) but also because the competence of
this Court could overlap with that of the Human iR&g Commission established under the

Dayton Agreement (see below 4.3.2), it should basaged at a later stage that this Court be
merged with the Constitutional Court of the Federat

4.3. As regards relations between the institutionsf the Entities and the institutions of
BH

4.3.1. The simultaneous existence of three Constitonal Courts

In general, the simultaneous existence of threesttational courts should not raise particular
problems, since each one of them functions withen ftamework of a specific Constitution.
Thus, the Constitutional Court of FBH is compefentthe examination of constitutional issues
under the Constitution of FBH, while the Constngl Court of RS shall deal with
constitutional questions under the ConstitutionRS8. The Constitutional Court of BH is
competent inter alia to decide the question of aibjity of an Entity's Constitution with the
Constitution of BH (Article VI, para 3 (a)), whitcbhkes precedence over the Constitutions of the
Entities.

The provisions in the Constitutions of the Entit@eviding that judgments of their highest
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courts are "binding and final" should be eitherigedt or interpreted in such a way as to mean
"binding and final in the legal order of the Entiass long as it is not declared inconsistent with
the Constitution of BH".

4.3.2. The simultaneous functioning of two Human Rihts Courts
The simultaneous functioning of two Human Rightsi@oraises particular problems.

Unlike to the three Constitutional Courts which agquested to make their decisions on the
basis of different legal instruments, the Humanh®&dCourt of FBH and the Commission of
Human Rights of BH shall apply mainly the same dasiman rights instruments and above all
the European Convention of Human Rights and the-keas of its organs. In this way, the
Commission of Human Rights of BH will actually hasygpellate jurisdiction over cases decide
by the Human Rights Court of FBH.

This creates the following problem:

The exhaustion of the domestic remedies availabla titizen of BH becomes extremely
lengthy. It involves the successive interventionaofnunicipal court, a cantonal court, the
Supreme Court, the Human Rights Court (with a fpssntervention of the Constitutional
Court) and then of the Ombudsman of BH before riegcliinally, the Constitutional Court of
BH or the Human Rights Chamber (first a Panel dmh the Plenum). This long process of
exhaustion of domestic remedies may also discowtiigens from FBH from applying to the
European Commission of Human Rights in StrasbouhgnwBH becomes party to the
European Convention on Human Rights.

In addition, it cannot be excluded that possibkcidipancies in the case-law of the Human
Rights Court of FBH and of the Human Rights ChamifeBH (both partly composed of
international judges) might affect the authorityludse Courts.

One could envisage a possible solution to theselgmes whereby the Constitution of FBH is
amended in such a way as to do away with the GamuHuman Rights and to allow the
Federation Ombudsmen to refer cases directly tdHtmaan Rights Commission of BH. One
could even argue that the Washington Agreementwinicludes the Constitution of FBH and
which foresees the creation of the Human RightsriChias been politically (if not legally)

superseded by the Dayton Agreement.

However, this solution disregards the extremelydrtgmt role entrusted to the Human Rights
Court in the legal order of FBH at the present time

It also disregards the fact that ratione materiae ratione temporis, the competences of the
Human Rights Chamber of FBH and that of the Comionissf Human Rights of BH are not
exactly the same. The Human Rights Commission maydeal with allegations of violations
of the European Convention of Human Rights ; it ao deal with alleged discrimination as
regards the enjoyment of the rights guaranteechéyother international instruments listed in
the Appendix to Annex 6. The Human Rights Courtttmn contrary, shall deal in addition to
the above with alleged violations of any right (rastly discrimination) guaranteed in the
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international instruments listed in the Annex t@ tBonstitution of FBH. Moreover, the

competence ratione temporis of the Commission oh&tuRights of BH starts on 14 December
1995 ; the ratione temporis competence of the Coutiluman Rights of FBH starts on 1

January 1991 (Chapter IV C, Article 19 of the Canson of FBH).

In view of the above, the Working Group finds thaspite the obvious risk of prolonging the
process of exhaustion of domestic remedies, trablesiment of the Human Rights Court of
FBH is an important element in the consolidatiotheflegal order of the FBH.

Of course, as suggested above (4.2.2.e), the mefgtre Human Rights Court with the
Constitutional Court of FBH should be envisaged laiter stage.

4.4.  Asregards the Dayton Institutions

4.4.1. Human Rights Commission and other institutios created under the Annexes to
the Dayton Agreement

a. Human Rights Commissiorand the Commission for real property claims

The Commission for real property claims receiva$ @cides upon any claims for real property
in Bosnia and Herzegovina, where, since 1 April2l9%8e property has not voluntarily been
sold or otherwise transferred. Claims may be ferréturn of property or for just compensation
in lieu of return. Its decisions are final and aitle, deed, mortgage, or other legal instrument
created or awarded by the Commission must be ressmyias lawful in the entire territory of
Bosnia and Herzegovina.

There may be a conflict of competence between thmath Rights Commission and the
Commission for real property claims when the saaseds presented to both bodies as a real
property case and simultaneously as a human ragss (right to property, right of access to
property, right to respect for one's home, righfre@ movement within one's State). In fact,
several applications concerning property issues hasen lodged with the Office of the
Ombudsperson.

In order to avoid conflict, it is suggested thatagdplications relating to regroperty be dealt
with exclusively by the Commission on real propenyims. Remaining property rights issues
should be dealt with by the Commission on Humarhiig

b. Human Rights Commissionand the Election Appeals Sub-Commission

A similar conflict of competence may occur betwéa Commission on Human Rights and the
Election Appeals Sub-Commission. For instance,sg cancerning access to media during the
electoral campaign may be simultaneously brougfireéoth organs as an electoral law case
and as a case concerning the right to free andefagtions for the legislature (Article 3 of
Protocol 1 ECHR) or a case of non-discriminatiorregards freedom of speech (Articles 10
and 14 ECHR).

A similar solution can be suggested : in order \‘oidg conflict, all applications relating to
elections should be dealt with exclusively by theckon Appeals Sub-Commission.
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The solutions proposed above are compatible with Erayton Agreement which, by
establishing specialised institutions to deal wethl property and elections issues, provided that
these institutions' decisions will be final anddiim.

4.4.2. Human Rights Commission and Constitutional Qurt

Among other competences, the Constitutional Caurd ihave jurisdiction over issues referred
by any court in the countryon whether a law on whose validity its decisicpehds is
compatible with the Constitution, with the Europe@onvention for Human Rights and
Fundamental Freedoms and its Protocols or witts rofgublic international law pertinent to a
court's decision (Article VI para 3 (c)). It shadlso have_appellate jurisdictionver
constitutionality issues arising out of a judgmehany other court in Bosnia and Herzegovina
(Article VI para 3 (b). It follows from the lattgrovision that the Constitutional Court may
receive appeals against decisions from any coudretdy it is alleged that they violate the
Constitution, including the provisions on Human Rgy(cf. Article Il). In accordance with
Article VI para 4 of the Constitution of BH, thealgons of the Constitutional Court "are final
and binding".

Similarly, the Commission on Human Rights - angbamticular the Human Rights Chamber -
has jurisdiction to receive applications concernifajations of human rightsThe decisions of
the Chamber are also "final and binding".

Whatever the intention of the drafters of the Citutgbn may have been, there is an overlapping
between the competences of the Constitutional Gmdtthose of the Commission of Human
Rights. Both shall deal with human rights issueajniy under the European Convention on
Human Rights.

Of course, having regard to the difference in ratfrthe two institutions, one may assume that
their decisions would have different effects. Thbe, decisions of the Human Rights Chamber
will simply establish that a violation of humanhtg has occurred, while the judgments of the
Constitutional Court may directly result in the Hitmn of legislative provisions and the
annulment of court judgments or of administratieeigions. But in practice this difference does
not resolve the problem of overlapping competefites is all the more so since the Human
Rights Chamber shall in its decisions "address stegis shall be taken by the Party to remedy
such breach, including orders to cease and desistetary relief (including pecuniary and non
pecuniary injuries) and provisional measures" @etXl, para 1 (b) of Annex 6).

One suggestion for avoiding such overlapping wduddto place one of these two judicial
bodies in a hierarchically superior position to ttieer, allowing appeals from one jurisdiction
to the other

Indeed, it could be assumed that the Commissiorluman Rights should only be involved
after the Constitutional Court. Appeal to the latteould then be regarded as a "domestic
remedy" to be exhausted before applying to the Cissian of Human Rights. An argument in
favour of this solution would be the particulareimtational character of the Human Rights
Commission (the Ombudsperson and the majority ef Human Rights Chamber are not
nationals of Bosnia and Herzegovina). In this perpe the Human Rights Commission would
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appear as a kind of international body integratéal the legal order of Bosnia and Herzegovina
for a transitional period, namely until the effgetiintegration of this State and until its
accession to the Council of Europe, the ratificata the European Convention on Human
Rights and the recognition of the human rightsemtitn mechanism of the Strasbourg orans
The provisions on jurisdiction of the Human Rig@smmission do not exclude appeals from
the Constitutional Court but rather underline tjusisi-international character of the mechanism
established under Annex 6: Article 2 of Annex 6igates that the Commission on Human
Rights is established "to assist the parties (nathel Republic of Bosnia and Herzegovina, the
Federation of Bosnia and Herzegovina and the R#aulfbrpska) in honouring their
obligations" to secure to all persons within theiisdiction the highest level of internationally
recognised human rights standards. Therefore,tdie 8f Bosnia and Herzegovina is a party to
proceedings before the Human Rights Commissiotsinapacity as a party to an international
agreement also.

The opposite solution, namely to allow appeals frite Human Rights Chamber to the
Constitutional Court, could also be envisaged. &ile Human Rights Chamber is somehow
integrated in the domestic legal order of Bosnid &erzegovina, allowing such an appeal
would be in accordance with the constitutional Bion empowering the Constitutional Court
to deal with constitutional appeals against judgsiéiof any other courin Bosnia and
Herzegovina". It would also be consistent with thke normally attributed to Constitutional
Courts in modern European constitutional systems.

However, both solutions presented above disredaedfdct that the decisions of both the
Constitutional Court and the Human Rights Chamksrehto be regarded as "final and
binding" under the Dayton Agreement. In these arstances, a decision of the Human Rights
Chamber finding a violation of the European Conienbn Human Rights cannot be reviewed
by the Constitutional Court and vice-versa. Mor@gpwibe above solutions are not entirely
satisfactory since they add a level of jurisdicttorthe already long process of exhaustion of
domestic remedies.

Having regard to the fact that the Human Rights @@sion is a provisional institution
designed to last 5 years, and taking into accdwnnheed to ensure legal safety as to respect for
human rights within a relatively short tifay avoiding prolongation of human rights litigatjo

a third solution could be envisaged: the jurisdittof either court would not extend to matters
already dealt with by the othdPotential applicants will thus have the choicevieen appealing

to the Constitutional Court of BH and lodging a @amt with the Human Rights Commission.

A case dealt with by any of these institutions $thow longer be subject to review by any other
court in Bosnia and Herzegovina. The risk of the tmstitutions producing diverging case-law
could be reduced if human rights litigation wertrilaited, as a matter of principle, to the
Human Rights Commission as long as it is in opemnatihrough the adoption of a system of

® The idea of a transitional international humanhig protection mechanism is not new. It was already
expressed in Resolution (93) 6 of the Committédimibters of the Council of Europe and may be relgdr
as being at the origin of the Provisional HumantRiggCourt provided for in the Croatian Constitutddh.aw
on the protection of human rights and rights ofiaradl minorities.

" This need is acknowledged in Annex 7. The Ani@onimission deals with real property claims in first
and last instance; its decisions are final and biigd
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appropriate legal information, consultation andisi@sce dispatched to potential applicants.
This solution also respects the spirit of the Dayfggreement which apparently aimed at
creating during the transitional period a numberspécialised institutions giving final and
binding judgments on matters within their competen@gdiuman Rights Commission,
Commission on Real Property Claims, Electoral Appesub-Commission). During this
transitional period one could reasonably expectQbastitutional Court to be released of the
burden of cases already dealt with by these bodies.

Of course, all the above solutions are not entisalysfactory and can only be implemented as
transitional arrangements. With the end of thesitaomal period, i.e. when the specialised
institutions will cease their operation, the appgeahe Constitutional Court will be the only and
final remedy in human rights litigation in BH.

4.4.3. Concluding remarks

The Working Group observes that the human righageption mechanism foreseen in the legal
order of Bosnia and Herzegovina presents an undegate of complexity. The co-existence of
jurisdictional bodies entrusted with the specifiskt of protecting human rights and of tribunals
expected to deal with allegations of violationshoiman rights in the context of the cases
brought before them inevitably creates a certagrakeof duplication.

Interpretation of the constitutional instrumentsfance should be very careful. The newly
created institutions of Bosnia and Herzegovina ale to take into account the complexity of
the constitutional order and the need for speedyediective judicial protection of individual
human rights. When deciding which case falls witlieir competence, they should take into
account not only laws and regulations but alscctise-law of other institutions. Co-ordination
of their practice by disseminating information be tases which are introduced, are pending or
those decided by either institution will be of ooshimportance and should be ensured already
in the first months of operation of the institusotoncerned.

The Working Group understands that the creatiorspwcific human rights bodies is an
important step in the consolidation of peace infBand Herzegovina since respect for human
rights is the cornerstone of the Dayton and Wasbingeace agreements.

Nevertheless, the merger of human rights bodiegtandonstitutional courts appears to be the
step which should be envisaged at the next stdge.infegration of Bosnia and Herzegovina,
the normalisation of its constitutional situatiordahe effective development and functioning of
its constitutional institutions will probably regeithat human rights protection be entirely
entrusted to the Constitutional Courts of the Stagk of its Entities.



