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By letter of 16 June 1997 the Committee on Legal Affairs and Human Rights of the
Parliamentary Assembly requested the European Commission for Democracy through Law
(Venice Commission) to give an opinion on the legal questions raised by the setting up of the
Human Rights Court of the Federation of Bosnia and Herzegovina (hereafter "FBH"). This
opinion, in response to the above-mentioned request, was adopted by the Venice Commission at
its 31st plenary meeting (Venice, 20-21 June 1997).

The Commission feels that these legal questionsidiie analysed on two levels:

On one hand, an analysis of the current situatibrcamstitutional law in Bosnia and

Herzegovina (hereafter "BH") is called fale(lege lata analysis, point 1 below); on the other
hand, given the Committee of Ministers' responigdl for this, the system of human rights
protection mechanisms should be examined with\& taegiving an opinion on the advisability
of setting up the Court in questiate(ege ferenda analysis, point 2 below).

1. Thecurrent state of constitutional law applicablein Bosnia and Her zegovina

Membership and powers of the Human Rights CouthefFederation of Bosnia and
Herzegovina under the Washington Agreements anBBkeConstitution

The Human Rights Court of FBH is an institution yaded for by the Constitution of the
Federation, itself proposed in the Washington Amge@s of 18 March 1994 reached by FBH
and the Republic of Croatia.

The proposed Constitution was adopted by Parliame80 May 1994.

The Human Rights Court is provided for in Chapér $ection C, Articles 18 to 23 of that

Constitution. It has 7 members: 3 judges from Bosmd Herzegovina (one Bosnian, one
Croat and one "Other") and 4 members to be apgbimgethe Committee of Ministers of the

Council of Europe in accordance with its Resolut{e8)6. The participation of the foreign

judges is a transitional arrangement (Chapter EXick 9 of the Constitution).

The Court's competence covers any question comgeanconstitutional or other legal provision
relating to human rights or fundamental freedomdooany of the instruments listed in the
Annex to the Constitution of the Federation of Basand Herzegovina. After having
exhausted the remedies before the other courtiseof¢deration, one may appeal to the HR
Court on the basis of any question within its cotapee. An appeal may also be taken to the
court if proceedings are pending for an unduly longe in any other court of the Federation or
any Canton. The Human Rights Court may also, guea#t, give binding opinions for the
Constitutional Court, the Supreme Court or a caatamourt on matters falling within its
competence. The decision of the Court shall kzxd &ind binding.

The effects of the Dayton Agreements

The first question asked concerns the effectseDiiyton Agreements on the arrangements for
the Washington Agreements. In other words, questghould be asked about whether the
Dayton Agreements, coming after the Washington é&ment and the adoption of the
Federation's Constitution resulted, through thénggup of the Human Rights Commission
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(Annex 6 to the Dayton Agreements), in the forneafocation of the provisions relating to the
Human Rights Court of FBH.

This does not seem to be the case from a legal pbunew.

The Dayton Agreements and the Washington Agreed@miot involve the same parties. The
Dayton framework agreement was signed by the RepwablBosnia and Herzegovina, the
Republic of Croatia and the Federal Republic of &&lgvia and Annex 6 by the Republic of
Bosnia and Herzegovina, FBH and the Republika $rpskereas the Washington Agreements
were signed by FBH and the Republic of Croatia.

Similarly, Annex 6 is intended to set up an ingia to monitor the respect for human rights
throughout the state of Bosnia and Herzegovina, redse the Federation's constitution
apparently only covers one entity of that stateiiethough the original aim of the Washington
Agreements was to create a Federation coveringttloée territory of Bosnia and Herzegovina).

Since the two international Agreements neither hidnee same parties nor govern the same
subject, it cannot be considered that the Daytoreéments have affected the legal validity of
the provisions relating to the Human Rights CofifBH.

The appointment of "foreign"” judges by the Comesitbf Ministers of the Council of
Europe

The Human Rights Court has not yet been set up.tfite® national members have been
appointed but the "foreign" members, necessargdtting up the institution during the initial
period, have not yet been appointed by the Comenittd/linisters.

The legal base of the Committee of Ministers' actialls for clarification.

The Washington Agreements (between FBH and Croatid) the FBH constitution are not
binding on the Council of Europe and its bodiefieSe texts provide the legal base foreseeing,
So as to meet the requirements of domesti¢ &tion by an international institution for the
setting up of the Court.

The Committee of Ministers' action on this is tliere not governed as such by the Agreements
or the Constitution but is exclusively founded ds bwn Resolution (93)6 to which,
furthermore, the Washington Agreements and the regde Constitution refer. Resolution
(93)6 states in Article 1 that:

"At the request of a European non-member state, the Committee of Ministers may, after
consultation with the European Court and Commission of Human Rights, appoint
specially qualified persons to sit on a court or other body responsible for the control of
respect for human rights set up by this state within itsinternal legal system

By acting under this provision the Committee of Miars must, when necessary, appoint
foreign judges. It should be emphasised, in tEpect, that the condition for carrying out this
appointment is that a request has been made toatBuropean non-member stage Bosnia
and Herzegovina, and not an Entity. On the otlaadhit is not at all necessary for the body
responsible for the control of human rights to bihe top of the state's pyramid of legal bodies;
it might well be the legal body of a federate entit
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Resolution (93)6 also states that the Committédinisters "may appoint foreign judges to sit
on abody responsible for the control of respect fomhu rights in a European non-member
state. This allows the Committee of Ministers a@aie amount of leeway in assessing the
advisability of its actions. This leeway will beegter when, as in this case, it is requested to act
to set up a second control body in the same. steghould, therefore, not be overlooked that the
Committee of Ministers has already set up the HuRights Chamber in BH, as provided for
in Annex 6 to the Dayton Agreements, in accordanith Resolution (93)6. In these
circumstances, the Committee of Ministers could id#ecagainst proceeding with the
appointment requested if it believes that the afmResolution (93)6 are not served by setting
up a second control body. The observations oY/#r@ce Commission contained in @ginion

on the congtitutional situation in Bosnia and Herzegovina with particular regard to
human rights protection mechanisms (opinion adopted at the Commission's 29th meédihig
16 November 1996, CDL-INF (96) 9) might be taketo iconsideration in this case.

2. Problems linked to the functioning of the Human Rights Court of the Federation
possibly affecting the efficiency of the human rights protection mechanism in
Bosnia and Her zegovina

At the Parliamentary Assembly's request the Veni@emmission has examined the
constitutional situation in Bosnia and Herzegowith regard to the human rights protection
mechanism. This examination has revealed a certairtber of problems linked, in particular,
to the proliferation of control bodies.

In its opinion on the constitutional situation indhia and Herzegovina with particular regard to
human rights protection mechanisms, the Commidsiand,

"that the human rights protection mechanism faesa the legal order of Bosnia and
Herzegovina presents an unusual degree of complexiThe co-existence of
jurisdictional bodies entrusted with the specifisk of protecting human rights and of
tribunals expected to deal with allegations ofafimins of human rights in the context of
the cases brought before them inevitably createstain degree of duplication.

However, duplication should be avoided as it magétrimental to the effectiveness of
human rights protection. In particular, it mayaukvisable to proceed with amendments
of the entities' Constitutions where the creatibspecific human rights bodies may be
unnecessary from a legal point of view".

With reference in particular to the Human Rightai€@of FBH, the Commission stated that the
co-existence of two human rights jurisdictional lesdthe Human Rights Court of FBH and the
Human Rights Commission provided for in the Dayagreement) may create certain problems.



Firstly,

"the exhaustion of domestic remedies available t¢itizen of FBH becomes extremely
lengthy. It involves the (eventual) excessive rivgation of a municipal court, a
cantonal court, the Supreme Court, the Human Rigbtsirt (with a possible

intervention of the Constitutional Court of FBH)dathen of the Ombudsman of FBH
before reaching, finally, the Constitutional CooftBH or the Human Rights chamber
(first a Panel and then the Plenum). This longcgse of exhaustion of domestic
remedies may also discourage citizens from FBH frapplying to the European
Commission in Strasbourg when BH becomes parthéoBuropean Convention on
Human Rights."

In addition,

"it cannot be excluded that possible discrepanni¢se case-law of the Human Rights
Court of FBH and of the Human Rights chamber of(Béth composed of a majority of
international judges) might affect the authorityludse courts".

Obviously these problems, linked to the establisitraad the functioning of the Human Rights
Court of FBH, jeopardise the efficiency of the humraghts control mechanism both in that
entity and in BH as a whole.

As a possible solution to these problems, the \ée@iommission has recommended amending
the FBH Constitution so as to do away with the HarRa&ghts Court. The lacunae which might
result from such an amendment in the judicial systé FBH would easily be covered by
granting human rights responsibilities to the Citmtsdbnal Court and/or the Supreme Court of
the Federation and by the possibility offered tg antlividual, including the Ombudsmen of
FBH, to refer cases to the Human Rights Chamber.

In addition, this solution would simplify the judat system of human rights protection in FBH
and, consequently, shorten the legal avenues afustion of domestic remedies.

It would also lead to the creation of a coherembé rights case-law equally applicable to both
entities by a single international body, ie the FnnRRights Commission.

The Commission finds that this solution is compatibith the international Agreements which
are the basis of the judicial system of BH, in thatWashington agreement, which includes the
Constitution of BH and foresees the creation ofHluenan Rights Court, has been politically
"superseded" by the Dayton Agreements.

The Commission reiterates its position that, bgaiminmind the mechanism set up by Annex 6
to the Dayton Agreements, the creation of the Fdiers Human Rights Court now seems
superfluous and runs the risk of slowing down pecla®ys.

However, given the possible expectations raisedngnibe local people by the prospect of
human rights protection mechanisms, political irapees might well require the establishment
of the Human Rights Court of FBH. The Commissi@s Imeither the information nor the
competence to give an opinion on this politicaleaspf the question.

However,_if this court were to be establishedrk would have to be undertaken immediately in
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order to bring about, as quickly as possible, gpkfitation of the system, for example by
means of merging this court with the Supreme Caurthe Constitutional Court of the
Federation. On this score, the Commission redadisa similar simplification was carried out
successfully in Croatia, where the provisional HanRaghts Court (foreseen by the Croatian
Constitutional Act of 1991 on human rights and mines, also based on Resolution (93)6 of
the Committee of Ministers) was replaced by a meisha enabling the Croatian Constitutional
Court to turn to international advisers taking parits proceedings. This simplification, for
which the Commission would be willing to lend argsiatance to interested parties, would
contribute to the efficiency of human rights preéit@e mechanisms, a cornerstone of the peace
agreements in Bosnia and Herzegovina.

3. Conclusions
The Commission finds

- that the provisions of the FBH Constitution canagg the Human Rights Court of FBH
have not been formally revoked by the Dayton Agreas)

- that the action requested of the Committee ofidfians of the Council of Europe is not
governed by the Washington Agreements or by the FKBistitution but exclusively by
Resolution (93)6;

- that, in accordance with that Resolution, theiest for setting up a control body, in the
meaning of Article 1 of that Resolution, must cofream a non-member _statnd not by an
entity of that state;

- that the Committee of Ministers may decide ath&advisability of the appointment of
international judges to the Human Rights Court BHFin accordance with the Resolution
(93)6;

- that the Committee of Ministers must take intasideration the fact that it has already
set up a control body, in the meaning of ArticleflResolution (93)6, in that same state, and
assess to what extent the setting up of a secahd teothe Human Rights Court of FBH, serves
the aims of that Resolution; in this respect, il Wwe for the Committee of Ministers of the
Council of Europe to take into account the consitiens set out above, together with any other
political consideration which the state empoweredmake that request, ie Bosnia and
Herzegovina, might convey to it and on which them@uossion, by its nature, has no
competence to give an opinion;

- that, if the Human Rights Court of FBH were todstablished, work would have to be
undertaken immediately to bring about, as quicklypassible, a simplification of the system of
legal human rights protection and, for example nieeger of that court with the Supreme Court
or the Constitutional Court of the Federation mightenvisaged.



