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1. INTRODUCTION

On 10 March 1997 the Committee on Legal Affaird Haman Rights of the Counoil
Europe Parliamentary Assembly decided to consult Menice Commission on the
constitutional aspects of the death penalty in WHegaThe Venice Commission received the
request for an opinion by letter of 12 March 199@nf the Chairman of the Assembly
Committee, Mr Birger Hagard.

Mr Batliner as Rapporteur submitted his commemishe constitutional issues which
might be raised by the death penalty in Ukrainéhimlight of the Constitution of 28 June 1996
at the 31st Plenary Meeting of the Venice Commis¢itenice, 20-21 June 1997), in the
presence of Mr Vitaly Rozenko, President-in-Offiéehe Court and Mr Volodymyr Tykhi,
constitutional judge as delegates of the Constiai Court of Ukraine (CDL (97) 15).
Following discussion, the Commission instructed akimg group (MM Batliner, Helgesen,
Klu_ka and Malinverni) to investigate the questamd report back to it. At the 32nd Plenary
Meeting (Venice, 17-18 October 1997), the Commissichanged views with Mr Rozenko on
the basis of the Rapporteurs' reports (CDL (97)35,32 and 33).

The rapporteurs subsequently met on ... Decemb8i7 and adopted the present
opinion for possible adoption by the plenary Consiois.

2. OPINION OF THE VENICE COMMISSION
Subject of the opinion

1. The Commission stresses at the outset thabggign on the death penalty has remained
unchanged since it was set up. In full agreemettt thie Parliamentary Assembly's position as
stated in Resolution 1044 (1994) on the abolitibthe death penalty, in its proceedings it has
consistently advocated the abolition of this pgna¥ccordingly, in its opinion on the draft
Constitution of Albania submitted for popular apmbon 6 November 1994, it criticised the
provision in Article 19 of the draft (allowing thdeath sentence to be passed in the case of
males over 18 years of age for the most seriouses), recalling inter alia the prohibition of the
death penalty in time of peace in Protocol No. éhefEuropean Convention on Human Rights
(hereinafter ECHR; see Venice Commission, annupbrteof activities for 1994, p. 23).
Likewise, in its opinion on the Constitution of Ggia, it made the proposal - accepted by the
Georgian constitution-making body - that the Cdustn should provide, pending the
abrogation of the death sentence, that it musbagiassed except for the most serious crimes
threatening the life of an individual (Venice Comssion, annual report of activities for 1995, p.
50). It now welcomes the abolition of capital pimient in this country.

2. In addition, during its work on the draft Cotgion of Ukraine, the Commission proposed
the adoption of a constitutional provision for #aeplicit abolition of the death penalty. In its
"Opinion on the draft Constitution of Ukraine, apped by the Constitutional Commission on
11 March 1996", the Venice Commission suggestednharticle 22 of the draft "it should be
expressly stated that the death penalty is abadlistsee CDL-INF (96) 6, p. 6). in its "Opinion

Which later became Article 27 of the Constitution.
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on the Constitution of Ukraine", adopted at itsh3Btenary Meeting (Venice, 7-8 March 1997,
CDL-INF (97) 2, the Venice Commission regrettedt tits proposal had not been taken up,
apparently indicating that capital punishment watsatolished.

3. In this instance, however, the Commission is neguired to give its opinion on capital
punishment in general or as it specifically affddisaine, but to consider the constitutionality
of the death penalty in relation to the Constitutiof 28 June 1996 and in particular the
provision in Article 27 securing the right to life.

4. It is thus appropriate to begin with a scrutifiyhe actual wording of Article 27, also bearing
in mind the spirit of the Constitution as a whole.

5. The Commission further considers that, whileneed not comment on the obligations
incurred by Ukraine's signature of Protocol NooGhe ECHR abolishing capital punishment
and by its acceptance of commitments on acceditiget@€ouncil of Europe, these points must
be considered when examining the effect of cedairstitutional clauses. This is demanded not
only by the status assigned to international lashan Constitution (see Articles 9 and 18) but
also by today's intensifying osmosis between damastl international law and by the growing
tendency for review of constitutionality to overlapth review of compliance with treaty
provisions. In the European legal area, particulavhere human rights are concerned,
“international constitutionality” or "supra-conatibnality” are increasingly frequent topics.
Certain recent constitutions frankly reflect tresdency in explicit terms. Under Article 21 of
the Romanian Constitution, for example, "constidl provisions concerning the citizens'
rights and liberties shall be interpreted and e&drin conformity with the Universal
Declaration of Human Rights, with the covenants atiter treaties Romania is a party to.
Where any inconsistencies exist between the coveramd treaties on fundamental human
rights Romania is a party to, and internal lawse thternational regulations shall take
precedencé” In the European legal area it is becoming mom @mwre unnatural, where
fundamental human rights are concerned, to makaratepcategories of the obligations to be
met by a State under its constitutional law andeapdiblic international law.

The purport of Article 27 para. 2, first sentence

6. Article 27 of the Constitution of Ukraine proegl
"Every person has the inalienable right to life.
No one shall be arbitrarily deprived of life. Tthaty of the State is to protect human life.

Everyone has the right to protect his or her difel health and the lives and health of
other persons against unlawful encroachments."

The operative provision for this analysis is nailotathe first sentence of para. 2. While
para. 1 safeguards the right to life, the secomdgpaph, by its use of the word "arbitrarily”,
seems to embody an exception to the guaranteeragnaph 1, an exception which would

This provision is modelled on Article 10 para.fale Spanish Constitution. See also Article 17
of the Constitution of the Russian Federation.
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accommodate the death penal®espite the inalienability of the right to lifstablished by the
first paragraph and despite the State's duty ttegrrdife, the effect of the word "arbitrarily"
would enable the legislator, under the Constitytiorprescribe or to admit the death penalty for
certain crimes, on condition of its being applieda lawful, predictable, non-arbitrary and
equitable manner. As a result, this provision wonfigér scope for capital punishment to the
extent that if a competent court imposed the deatielty in the cases prescribed by law, it
would be no longer be possible to contend thasémtenced person was "arbitrarily” deprived
of his life.

7. The Commission takes the view that the integpigt set out above isolates the substance of
Article 27 para. 2 from its constitutional and mm&ional environment and therefore can be
neither complete nor correct; it observes that reév@nsiderations tend to modify or even
completely invalidate this interpretation.

The absence of an explicit reference to capitalghument in the Ukrainian Constitution

8. The Commission firstly observes that Article @&ra. 2 of the Ukrainian Constitution
reproduces word for word Article 6 para. 1, thishtence of the United Nations Covenant on
Civil and Political Rights. However, there is a oraglifference between the two provisions.
After laying down that "no one shall be arbitraridgprived of life", Article 6 of the Covenant
explicitly mentions the death penalty (Article 6rga2) and precisely identifies the cases in
which it can be imposed and carried out. Therdasyever, no such provision in Article 27
para. 2 of the Ukrainian Constitution. Whereasdeti6 of the Covenant, in para. 2, treats the
death penalty as an exception to the principlehefright to life laid down in para. 1, the
argument of principle and exception seems unteragbtegards the death penalty in the context
of Article 27 of the Constitution. If the Ukrainiaonstitution-making body had in fact intended
to permit the death penalty, using Article 6 of @evenant as a model, it should have
reproduced the model in full and explicitly mengdnthe cases where the death penalty may be
imposed. As Article 27 para. 2 has incorporated tm principle of Article 6 of the Covenant,
without replicating the exception, it is permissildd assert that the Ukrainian Constitution does
not countenance the death perfalty

9. The same reasoning can be sustained on thedbasiscle 2 para. 1, second sentence of the
ECHR. This provision stipulates that death mayb®inflicted on anyone intentionally, save in
the execution of a sentence of death. Here tooexieeption to the principle of right to life
constituted by the death penalty is expressly gexvifor. But this is not so in Article 27 of the
Constitution.

In another translation, the adverb ‘intentionallyls used instead of "arbitrarily"
("arbitrairement"). If this version is correct, thquestion of the constitutionality of capital
punishment in Ukraine does not arise. A sentenceéeaith intentionally and deliberately
deprives a person of life. If the provision at &sssito be read as "No one shall be intentionally
deprived of life", the Constitution is to be undecsl as purely and simply abolishing the death
penalty. The Commission therefore bases its asatysithe assumption that the adverb used in
the text of the Constitution is "arbitrairement" @rbitrarily”, as in the official English version.

Apparently the adverb "arbitrarily", according tbe logic of Article 27, serves only to usher in
para. 3, which can be validly interpreted as petimit deprivation of life in order to protect
one's own life or the lives of others (case of sgitgor emergency; self-defence).
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10. In these circumstances, it seems that the itgistality of capital punishment in Ukraine
cannot be established on a sound basis merelytdrpiating the adverb "arbitrarily”, especially
as this basis is further weakened by the follovziogsiderations.

Some of the constructions placed on the term 'fariit’ in constitutional case-law relating to
capital punishment

11. In constitutional case-law, the term "arbitydrihas sometimes been construed as
prohibiting (not as permitting) the death penaltyhas indeed been argued that a capital
punishment system is impossible to manage withanging a certain degree of arbitrariness
into it. No judge or jury are really in a posititmdecide according to objective criteria whether
one person deserves a death sentence and anotken e sentence of life imprisonment.

Moreover, whatever the safeguards surrounding cahprosecution in a State founded on the
rule of law, a mistake is not to be ruled out. Eheery safeguards, paradoxically, can even
yield situations which from the convicted persostandpoint may be considered arbitrary
(including the death row syndrome - see the judgroéthe European Court of Human Rights

in the case of Soering v. UK, Series A No. 161,099he (dissenting) opinion of Justice

Blackmun in the case of Callins v. Collins befdne Supreme Court of the United States (22
February 1994) is particularly instructive in thespect:

"Experience has taught us that the constitutigoal of eliminating arbitrariness and
discrimination from the administration of deathe$@irman v. Georgiacan never be
achieved without compromising an equally essenti@nponent of fundamental
fairness, ie individual sentencing. (...) Althouglost of the public seems to desire, and
the Constitution appears to permit the penaltyeattid, it is surely beyond dispute that if
the death penalty cannot be administered condistant rationally, it may not be
administered at all. (...) In the years followingri®an, serious efforts were made to
comply with this mandate. State legislatures anuklgite courts struggled to provide
judges and juries with sensible and objective dunds for determining who should live
and who should die. (...) Unfortunately, all thigperimentation and ingenuity yielded
little of what Furman demanded. It soon became rappahat discretion could not be
eliminated from capital sentencing without threatgrihe fundamental fairness due to a
defendant when life is at stake. Experience hasvshthat the consistency and
rationality promised in Furman are inversely radaie the fairness owed the individual
when considering a sentence of death. A step t@wavdsistency is a step away from
fairness."

12. In the decision of the Hungarian Constitutio@aurt of 24 October 1990 (judgment
23/1990) concerning the constitutionality of thattlepenalty in Hungary under a constitutional
provision closely akin to Article 27 of the Constibn of Ukrain&, several judges expressed the
opinion that capital punishment was in all circuansts "arbitrary”. In their joint concurring

opinion, Judges Labady and Tersztanszky conterded t

Case of Furman v. Georgia, 408 US, 290 (1972).

Article 54 of the Hungarian Constitution provididat "Every human being in the Republic of
Hungary shall have the inherent right to life anigrdty, of which no one shall be arbitrarily
deprived."
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the State may not deprive a human being of lifé dignity by making use of force,
because by imposing the death penalty it arbyratianges the order of the values
protected by the Constitution. It does so arbirdrecause human life and dignity are
values which, in the eyes of the law, are inviaaahd inalienable. This renders the
death penalty arbitrary and therefore contrarjnéoQGonstitution.

Judge Solyom, President of the Hungarian Constitat Court, argued in his
concurring opinion that

the death penalty is arbitrary not because ictffehe very essence of the right to’life
but because the right to life and dignity, in vielvits special character, cannot be
restricted. The concept of arbitrariness in Artild para. 1 of the (Hungarian)
Constitution cannot be perceived as admitting atlilsentences passed after due legal
process. The death penalty has always been contrahye Constitution because the
possibility of restricting the right to life and giiity on any ground whatsoever is
excluded.

Judge Zlinszky, while conceding that originallg ttirafters of Article 54 para. 1 of the
(Hungarian) Constitution had not viewed the deahafty as arbitrary deprivation of the right
to life, likewise held

since the need for the death penalty has not ésteblished, its application on the basis
of the legislator's intention or the intention bétauthorities to whom the legislator's
powers are delegated must be ruled out. It israrigit

The Ukrainian constitutional context

13. Another issue concerns reconciling the idetth®interpretation of "arbitrarily” in the first
sentence of paragraph 2 of Article 27 may permpitah punishment with the fundamental
provision of Article 3 of the Constitution that &hhuman being, his or her life and health,
honour and dignity, inviolability and security aseognised in Ukraine as the

The conclusion of the judgment was that the deettalty was prejudicial to the very essence of
the right to life. As the constitutional provisigmohibiting interference with the essence of
certain fundamental rights post-dated the provisiorArticle 54 para. 1, the Court found that
the death penalty had been abolished by operatfotme rule "lex posterior derogat priori",
without adverting to the interpretation of the wotdrbitrarily". Presiding Judge Solyom's
concurring opinion advocates a different approach.
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highest social values". How is this idea to be meded with the superabundance of other
provisions which expressly secure to everyone rtaéenable subjective right to life, compel
the State to protect life (Article 27), enshrine tight to dignity, and prohibit cruel, inhuman or
degrading treatment or punishment (Article 28)?

14. The Ukrainian Constitution in fact containstsam array of provisions attaching special
importance to lifé and dignity that the constitutional context canréadily likened to that of
South Africa’s transitional Constitution of 24 Janu1995. The Constitutional Court of South
Africa regarded this context as a sufficient bagiswhich to find that the death penalty was
abolished (judgment in the case of the State v.Walyane and Mchunu, No. CCt/3/94, 6 June
1995).

15. What is more, the constitutionality of the tlepenalty in the Ukrainian constitutional
context presupposes that the penalty and its @racate permitted in the light of the provision
prohibiting cruel and degrading punishment. While intent of the law may have allowed
capital punishment as such to be considered atgemaich is not inhuman or degrading, on the
other hand its reality, its conditions and its effewhich are even inherent and inevitable
(proceedings, extensions, delays, uncertaintiesets, torments and destruction of the human
being) have on some occasions been regarded abifgdhtypes of treatment. The Soering
judgment of the European Court of Human Rights i&railiar example of this approach.
Another is the opinion of A. Chaskalson, Presidgrihe South African Constitutional Court in
the case quoted above:

"Death is a cruel penalty and the legal procesdesh necessarily involve waiting in
uncertainty for the sentence to be set aside adedavut, add to the cruelty. It is also an
inhuman punishment for it involves, by its veryurat a denial of the executed person's
humanity and it is degrading because it stripscievicted person of all dignity and
treats him or her as an object to be eliminatethéystate."

Consideration of the European legal environment

16. Indisputably, the Constitution of Ukraine angarticular the term "arbitrarily” in Article 27
are unclear, not to say obscure, where the deathltpes concerned. Such being the case, it
may be helpful to consider the international legéironment. Judge Solyom, in his opinion
concurring with the judgment of the Hungarian Ciasbnal Court, recommended that the
present international position regarding capitadipument be taken into account as an objective
frame of reference by the Constitutional Court asskessed at its own discretion.

17. In this respect, it must not be forgotten tal#ttough Protocol No. 6 to the ECHR is an
optional protocol, the intention to ratify it hagdome one of the conditions of a State's
accession to the Council of Europe. In Resolutidd41(1994), the Parliamentary Assembly
issued an unequivocal appeal for the abolition afital punishment Furthermore, since

In addition to the above-mentioned provisions:dPnéle to the Constitution and Articles 3 para.
2,21 para. 2, 22, 94 para. 1.1, 102 para.2, 10/p3, 116 para. 2 and 157 para. 1.

See also the Resolution adopted in Geneva by 8nd Session of the United Nations
Commission on Human Rights on the question of¢éa¢hdoenalty ((E/CN.4/1997/1.20) and the
European Parliament Resolution of 12 June 1997erabolition of the death penalty.
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Latvia's accession to the Council of Europe in 1284hew member countries have undertaken
to sign and ratify not only the ECHR but also thet&cols thereto including Protocol No. 6

concerning the death penalty. Ukraine, when it dé@edeon 9 November 1995, undertook to
place a moratorium on executions and to abolisidéah penalty without reservations within

three years by ratifying Protocol No. 6 to the ECHPh 5 May 1997 Ukraine signed the

protocoéoand is consequently obliged to refraimfracts which would defeat its object and
purpose”.

18. In its Mc Cann v. UK judgment (Series A, No432he European Court of Human Rights
stresses that the safeguarding of the right toidifene of the Convention's most fundamental
provisions. Together with Article 3, it enshrineseoof the basic values of the democratic
societies making up the Council of EurbpeStill more recently, the Heads of State and
Government of the Council of Europe member cousitselemnly issued an appeal for the
universal abolition of the death penalty, insistmg the maintenance, in the meantime, of
existing moratoria on executions in Europe (FinatBration of the Second Summit of Heads
of State and Government of the Council of Europesbourg, 11 October 1997).

19. The Commission therefore feels able to as$éatt European law, in its national and
international dimension, tends towards completditedoo of the death penalty and that this
evolution is apt to become a basic component obgean public order. If the death penalty is
still countenanced, it is only countenanced withistrict logic of transition. At all events, its

execution is no longer tolerated. This position imexcessarily be taken into consideration in
interpreting the Constitutions of Council of Europember countries.

3. CONCLUSIONS

20. The Commission finds that the Constitution dfrdine contains no provision expressly
prescribing the death penalty; nor does it cordaynprovision for its explicit abolition.

21. The question of the constitutionality of theattlepenalty must therefore be addressed by
interpreting the relevant provisions in the lighittlee Constitution as a whole but also having
regard, to some extent, to relevant internatioraktbpments.

22. The Commission notes the outstanding importambiEh the Ukrainian Constitution
attaches to the right to life and the right to eeggor human dignity. It also draws attention to
the obscureness of the term "arbitrarily” in thestfisentence of Article 27 para. 2, re-
emphasising that this term does not necessarilgdnte an exception to the right to life and
that on occasion it has served as a legal basabfaitionist contentions. It notes lastly that the
death penalty is not tolerated in the European kega except on a transitional basis and that in
any case its execution is no longer tolerated.

10 Under the terms of Article 18 of the Vienna Cotieanon the Law of Treaties, "a State is

obliged to refrain from acts which would defeat tigect and purpose of a treaty when: a) it
has signed the treaty ...".
- The Human Rights Chamber of Bosnia and Herzegpirrigs decision of 7 September 1997 in
the case of Damjanovic v. the Federation of Bosmd Herzegovina, held that the same was
true of the provisions of Protocol No. 6 ECHR.
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23. In these circumstances, the Commission corssttiat the death penalty cannot be deemed
consistent with the Constitution in the absencanoéxplicit constitutional foundation.

24. The Commission further considers that if theesd "arbitrarily" appearing in the first
sentence of para. 2 of Article 27 of the Constitutivere to be construed as allowing the death
penalty to be contemplated, the effect of the otlastitutional provisions on the right to life
and human dignity would be to confine any poss$ibdf instituting and carrying out the death
penalty to a very restricted and indeed virtualbn+existent field. The Ukrainian legislator,
intent on faithfully upholding the spirit as wel @¢he letter of the Constitution, is therefore
bound to remove the death penalty from Ukraina®igiry penalties.



