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1. In a letter of 25 September 1997, Mr Mato Taaister of Justice of the Federation

of Bosnia and Herzegovina, requested the opinidheEuropean Commission for Democracy
through Law (the Venice Commission) as regardstmepetence of the Federation in criminal
law matters. The request should be seen in thiexioof the criminal code being drawn up by
the Federal Ministry of Justice, with the CounéiEnrope's assistance.

2. The Commission considered this matter at itsd3@enary meeting (Venice, 12-13

December 1997), on the basis of the preliminaryiopi of Mr Scholsem, Rapporteur, and in
the presence of Mr Van Lamoen, Deputy to the HigiprBsentative of the international

community in Bosnia and Herzegovina. The Commissiecided to resume its examination at
its next plenary meeting and invited Mr Scholsemri&sent a draft report on the subject.

3. This opinion takes account of the views expreséehe 32nd plenary meeting, together
with the explanations and clarifications suppliectiie Rapporteur by the Office of the High
Representative and the Council of Europe's Segréb@neral on the subject of the draft
criminal code prepared by the Federation autherdied Council of Europe experts. It could be
examined and adopted by the Commission at itsmegting.

Purpose of this opinion

4. The question is being interpreted in a broadseeto include the Federation's
competence to legislate in the fields of substentiiminal law and criminal procedure, areas
that are, to an extent, interlinked. The replyassarily entails a examination of the division of
competence between the State of Bosnia and Herireg(BH hereafter) and the tventities:

the Federation of Bosnia and Herzegovina (FBH liengaand the Republika Srpska (RS
hereafter). It also requires an examination ofdivésion of powers in this area between the
Federation and its cantons.

The competence of the FBH regarding criminal law \#-a-vis the State of BH

5. The fundamental rule for interpreting the cdostins of BH (Appendix IV of the
Dayton Agreements), the FBH and the RS is thatwleentities enjoy residual powers. The
Constitution of BH assigns only certain specifiesa of competence to the State, while the
remainder lie with the federated entities (artldi8-a of the Constitution of BH). The entities'
competence in principle for criminal law and criadirprocedure is beyond all doubt. It is
simply limited by the competences of the State f i this area, as provided for in the
Constitution of BH.

6. Of the areas of competence assigned to BH, amdydirectly concerns criminal law
matters in the broad sense of the term: this islauil-1-g, which gives BH responsibility for
“international and inter-entity criminal law enferoent, including relations with Interpol".
This provision undoubtedly confers a degree of cetence upon BH in the area of criminal law
and criminal procedure. Our task is to establighstope of that competence as accurately as
possible.

7. To assist in interpreting this provision, a camgon may be made between article 11I-3-
a of the Constitution of BH and the equivalent jsmn of the Constitution of FBH (article -
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1, as modified by amendment VIII: It"is an exclusive competence of the Federation ...
stamping out terrorism, inter-cantonal crime, unauthorised drug dealing and organised crime'.

The first version of the FBH Constitution granttet Federation powers in the field of
international criminal law, which patently clashedh the Constitution of BH. Although the
new version has rectified this situation, it ha#l &ft a certain ambiguity. The Venice
Commission had stressed the need to avoid anyapvetith the powers granted to the State of
BH and proposed the setting up of joint institutida guarantee co-operation between BH and
the Federation in the enforcement of criminal lawiriternational cases and cases involving
more than one entity (Commission opinion on the matbility of the Constitutions of the
Federation of BH and the RS with the Dayton Comistih, CDL (96) 56 revised 2, 4 September
1996, p. 7; Venice Commission, Annual Report 1998he Commission does not appear to
have identified in the wording of the two consiitus a risk of conflict with regard to the
exercise of legislative power, but rather in thelementation of crime policy. The wording of
article llI-3-a of the Constitution of BH seems sbow that the competence it grants is a
competence in the field of implementation ("enfone@t") and co-ordination. It seems to be
more a matter of crime policy concerning crime anrdernational scale or extending beyond
the borders of the entities than competence fonigél law or criminal procedure in the full
sense of the term. Atrticle Ill-1-g of the Congiiln of BH, which expressly refers to relations
with Interpol, is indicative in this respect.

8. Article llI-1-g of the Constitution of BH doesntherefore appear to undermine the
competence in principle of the FBH in the fieldsabstantive criminal law, that is the power to
determine offences and penalties.

9. However, that does not mean that article llli&-the sole source of the competence of
BH in criminal matters. BH may define certain aassoffences and provide for punishment
insofar as it needs to use the machinery of crimiaaw to implement its powers and
responsibilities. Although such competence isengdlicitly provided for in any text, this is a
logical consequence of the statehood of BH andabies entrusted to it. Customs policy, for
example, is a prerogative of BH (article lll-1-c tife Constitution of BH) and manifestly
requires the existence and application of a rarfgeriminal measures for which BH has
competence and indeed sole competence. The sgrliesag criminal law relating to the
currency and monetary policy, immigration and in&tional transport and communication.

10. Similarly, it is clear that when the criminall is intended to protect certain values that
fall within the state's area of competence, BH nlugstesponsible for enacting it. This will
apply, for example, to the protection of the ingional frontiers of Bosnia and Herzegovina
and its territorial integrity, the symbols of thiate, such as its flags and emblems, and its
constitutional system. The competences of the énidies in criminal law do not therefore
cover this field.

11. The above-mentioned competence of BH is adihjtienplicit, but this does not make

it any less certain or exclusive. It is bound ughwthe nature of the state and cannot be
exercised by, or even delegated to, the entitleshe two entities were to start legislating in
place of the state, the same subject matter woellddverned by different rules (leading, for
example, to a conflict of rules for protecting frentiers), which could result in absurd, or even
dangerous, situations.
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12. One suggestion is that the entities could l@gigprovisionally in this area to avoid any
possibility of a legal vacuum created by the failof the BH legislature to take action. For the
reasons set out above, the Commission cannot dupointerpretation. The Constitution of
BH makes no provision for the entities to perfoha tunctions of the state on a substitute basis
and such an initiative on the part of the entitvesuld appear to be in breach of the
constitutional order of BH. It would in any casav little justification since there appears to be
no danger of such a legal vacuum. Thus, articlef 2nnex 2 of the Constitution of BH
("Transitional Arrangements") clearly states thali Taws, regulations and judicial rules of
procedure in effect within the territory of Bosiad Herzegovina when the Constitution enters
into force shall remain in effect to the extent mutonsistent with the Constitution, until
otherwise determined by a competent governmentit bbBosnia and Herzegovina".

13. It should be noted, finally, that in anotheraathe Constitution of BH itself establishes a
rule of criminal law by providing for parliamentarpmunity (article IV-3-j).

14. Subject to these reservations, it can be cdadluhat the entities’ competence in
substantive criminal law is clearly establishedtlie constitutional system of Bosnia and
Herzegovina.

15. Regarding criminal procedure, the conclusi@t BH is not competent is strengthened
by the fact that BH has no powers to establishtspother than the Constitutional Court. It
difficult to envisage BH establishing a system ofnmnal procedure before courts that do not
come within its jurisdiction. Moreover, the Constibn of the FBH contains numerous
provisions concerning criminal procedure, whichéhaever attracted any criticism (articles II-
2-1 (b) and (e) relating tdwabeas corpus and fair criminal proceedings; article IV-C-3
empowers the Federation to prescribe such rulggamiedure as may be necessary to ensure
uniformity with regard to due procéss Article IV-C-8 establishes a criminal policensiee
responsible directly to the federal courts. Adibl-11 institutes cantonal courts and article VI-
7-1 establishes municipal courts with general glictgon in all civil and criminal matters.

16. It is clear from these provisions that crimipebcedure lies within the competence of
the entities.
17. It has been asked whether, in the areas ofirainaw for which BH has exclusive

competence, it should not also have the powerttabksh rules of procedure concerning their
implementation, including the establishment of sggdemurts. The Commission believes this
would not be compatible with the Constitution of Blihich, as already noted, only provides
for one court at state level: the Constitutionali€o Besides, there is nothing to prevent the
entities' courts from enforcing the laws enactedth®y BH legislature. Admittedly, in the
absence of a court of ordinary instance at thee d&atel, these laws might not always be
uniformly interpreted. However, any divergencesh interpretation of state laws that might
occur need not create significant or insurmountabbblems. In any event, if variations in the
interpretation of state laws by the entities' juadimstitutions does raise serious problems, these

1 See also paragraph ... The Constitution of the RS also refers to the basic rules of criminal procedure (inter alia
in Articles 11, 12, 14, 15, 18, 19 and 20) and institutes courts with general jurisdiction as well as the state counsel
(Art. 133).
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could be seen as a threat to the constitutionarastiBH and could thus be set aside by the
Constitutional Court of BH.

18. Briefly, the FBH is competent in the criminald in all the areas where BH has no
specific competence. BH has competence regardimgnel law and criminal procedure;

a. under article lll-1-g of its Constitution, fthre implementation of a co-ordinated
crime policy, both internationally and between ¢néities;

b. whenever the use of the criminal law is necgdsa the exercise of one of its
constitutional powers or to protect the valueshefdtate.

In the absence of any explicit granting of compess in this area, BH has no authority
to lay down the general principles or basic ruliesrioninal law or procedure. The drawing up
of a criminal code is certainly outside its compete It is thus an entity responsibility.

The competence of the FBH vis-a-vis the cantons

19. While the FBH is undoubtedly competent to drgwa criminal code and a code of
criminal procedure, it still has to be decided wieetthis is the responsibility of the Federation
itself or the cantons. According to the Constimtiof the FBH, the cantons have residual
powers (article I1I-4: The cantons shall have all responsibility not expressly granted to the
Federation Government. They shall have, in particular, responsibility for: ..."). In principle,
therefore, the cantons have competence in crimiadders. However, a close examination of
the FBH Constitution reveals that the FBH has broamhpetence in this area and that the
constitutional logic points to a shared competdretereen the cantons and the Federation.

- The Federation's competence regarding specific ea@d criminal law

20. Article 1lI-1 of the Constitution lists the dusive competences of the Federation and
article lll-2 those that are shared between the FBid its cantons. These provisions, as
modified by amendments VIII and IX of 5 June 1986ntain no specific references to the
criminal law, apart from the aforementioned artitlel-f: ("stamping out terrorism, inter-
cantonal crime, unauthorised drug dealing and organised crime"). This article appears to give
the FBH a certain measure of competence in tharailrfield. Like the similar provision of the
Constitution of BH, it gives the FBH special congrete regarding situations exceeding the
jurisdiction of cantons (inter-cantonal crime) ertain particularly serious offences (terrorism,
organised crime and drug dealing). However, tepmiences of the FBH, unlike those of BH,
are not confined to the problems of co-ordinatimome policy — the termcriminal law
enforcement does not appear in the FBH Constitution. The Fiid the right to draw up the
relevant substantive criminal law provisions (seela IV-20-d of the FBH Constitution). This
is clearly a broad competence since it covershalltypes of criminal offence likely to have
inter-cantonal implications, which given the siz¢h@ cantons will not be the exception.

21. Moreover, just as is the case with BH, the Faedm's competence is not simply based
on article Ill-1-f of its Constitution but extendsplicitly but unambiguously, to defining and

punishing any act established by it as an offendghiwthe exercise of its powers and
responsibilities, for example with regard to thereamy, land use or energy policy.
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22. It also has exclusive competence to enact malregislation to protect values — for
example, symbols or territory - which, by theirurat it alone is capable of protecting.

- The Federation's competence regarding criminal pesiure and the criminal justice system

23. It should also be borne in mind that the Feduerdnas a constitutional responsibility for
ensuring respect for human rights (article [I-Aa2) for certain fundamental rules of criminal
procedure. It can easily be inferred from sevealsttutional provisions that the FBH has
numerous competences in the fields of criminal grloce and the criminal justice system. For
example, there are several provisions of the FBIHs@mition relating to criminal procedure
(articles 11-2-1 (b) and (e) are concerned wittegabrdinghabeas corpus and the right to a fair
trial). It establishes courts with general — amdstcriminal — jurisdiction, at both the federal
and cantonal levels; it contains rules that areliegiple to all federal and cantonal courts
(articles IV-C 1 to 4) and makes fairly detailedysion for the election of judges (articles V-
11 and VI-7). Finally, and above all, article I33grants the Federation the — particularly wide
- power to determine "such rules of procedure ag Ibeanecessary to ensure uniformity with
regard to due process and the basic principlasstitg in the proceedings of all courts”. On the
other hand, the FBH Constitution makes cantonakletgres responsible for laying down
supplementary rules governing cantonal and municipal courtsdjibiand determining the
jurisdiction of cantonal and municipal courts @#iV-6-d).

24. It is clear from the foregoing that, as a nmattieprinciple, competence to determine
rules of criminal procedure in the FBH lies withetlrederation itself, with the cantons'
responsibility being confined to laying down suppéntary rules.

- The Federation's competence regarding general crirali law

25. It has been shown that the FBH has a fairlysickemable competence in the fields of
special criminal law and criminal procedure. theens to be considered whether the Federation
or the cantons are competent to determine the glemnciples of criminal law (imputability,
complicity, aggravating or mitigating circumstance=offending). This issue is not covered at
all in the FBH Constitution. A literal reading tfie Constitution would suggest that this
competence must lie with the cantons, since it as neferred to in either the exclusive
competences of the Federation or those it shatbstmé cantons. However, this interpretation
should be approached with caution, in that it wdestl to a fragmentation of legislation which
appears completely at odds with traditional pracftbe matter was previously dealt with at the
federal level in the former Yugoslavia). A readwoigthe Constitutions of the FBH and the RS
gives the impression that competence for the h@asiciples of criminal law has been in some
ways "“forgotten”. In this context, it may be calesied that, by granting the Federation the right
to establish courts with general jurisdiction anmsimpetence for criminal procedure, the
Constitution of the FBH also makes the Federatiompetent for establishing the basic
principles of criminal law. It is nevertheless trilmat this area of competence is not listed in
Articles 1lI-1 and llI-2. Were this situation to beegarded as a source of ambiguity or
controversy, it will be desirable to revise the €intion of FBH as regards this point.

26. It is clear from the foregoing (paras. 20-2&ttcompetence in criminal law is in fact
shared between the Federation and its cantonstelésp fact that it is not included in the list



of shared competences in article ffl-2

27. There can be no doubt that the FBH Constitugmvides for substantive criminal
legislation at the federal as well as the cantdenatl. For example, article 1V-B-7(a), sub-
paragraph vii, on the power of pardon of the Feaera President, makes a clear reference to
"pardons for offences agairisederal law"; similarly, article V-9-d, on cantonal respdbikities,
refers explicitly to the "prosecution of crimes imgacantonal law".

28. Turning to the laws governing criminal procedand the criminal justice system, the

FBH Constitution grants the Federation respongybibr determining the rules of procedure

(IV-C-3) while cantons are given the task of adogtsupplementary rules and determining the
extent of the jurisdiction of cantonal and munitigaurts.

29. Finally, competence in this field is alreadyargll between the Federation and the
cantons for a completely factual reason, sincppears that many cantons have delegated their
criminal law powers to the Federation, in accor@anith article V-2 of the Constitution.

30. Article 1lI-3 of the FBH Constitution establesh the rule that, in areas where
competence is shared between the Federation archtibens, it may be exercised separately.
Under the powers granted to it by the Constitutiba,FBH can enact its own criminal code and
code of criminal procedure or legislation governthg criminal justice system. However,
article 1lI-3 of the FBH Constitution also requirgsto respect cantonal prerogatives and the
need for a certain flexibility in enforcing fedetagislation. For their part, the cantons can also
legislate in this field, but only to supplementdeal legislation. With particular regard to the
criminal justice system, the cantons must estaltigh rules governing the jurisdiction of
cantonal and municipal courts (article V-6-(d)n view of the Federation's responsibility for
ensuring uniformity with regard to procedural safegls — including access to the courts
(article 1V-C-3) — cantonal legislation cannot igadhe federally established rules governing
the competenceatione materiae of the various cantonal courts; on the other haadfonal
legislatures are free to determine the number amdatrial jurisdiction of the courts operating
within their canton.

31. Finally, it must be emphasised that, while geising the shared competence that the
FBH and the cantons have in this field, federaislagon is based directly on the Constitution

itself and not on a delegation of powers from thetans. Federal law is thus applicable in all
the cantons, including those that have not deldgater competences to the Federation or that
have revoked that delegation.

2 This incompatibility with the exhaustive list in article II-A-2 is more apparent than real. In practice, this
provision grants the FBH and the cantons responsibilities regarding human rights and it can be validly maintained
that a large part of criminal law and criminal procedure comes within the scope of protecting human rights, in the
broad sense of the term.



