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I ntroduction

At the Commission's 33rd plenary meeting, Mrs L¥alie representative of the Parliamentary
Assembly requested from the Commission informatiotine state of progress of co-operation
between the Commission and the Croatian authorities

The Commission had already addressed to the Pagligany Assembly, in April 1997, a report
(CDL-INF (97) 3) on the implementation of the receemdations included in the Commission's
report on the implementation of the Constitutiobalv on Human Rights and Liberties and the
Rights of Ethnic or National Communities or Min@# in the Republic of Croatia (CDL (96)

26).

The present report concerns consequently only thgress and co-operation in the course of
1997 and in the first months of 1998. <It was addpat the Commission's 34th plenary
meeting (Venice, 6-7 March 1998) on the basisdrbét prepared by Mr Maas Geesteranus.>

Chapter 1 - Therecommendations of the Venice Commission

In the framework of the procedure for the accessibRroatia to the Council of Europe the
Venice Commission had recommended:

that the suspended provisions of the 1991 Cwmisthal Law on Human Rights and
Rights of Minoritie$ be revised as soon as possible in order to etisatr@ersons belonging to
minorities are guaranteed rights in the field afloautonomy in accordance with the European
Charter of Local Self-Government and Recommendatifii (1993);

- in order to subject the protection of minorities a certain degree of international
supervision, that an enlargement of the Constitati€ourt be provided for such as to allow it,
when deciding upon cases concerning the rightsimbnities, to comprise international judges.
Such a proposal may be considered to be an ademprditdence-building measure;

- that a large information campaign for the promwtiof the legal and procedural
possibilities of protection of human rights and tiglts of minorities be launched, in particular
through the Croatian Human Rights Institute andhwie help of the Council of Europe."

On its accession to the Council of Europe, Croatidertook to carry these recommendations
into effect (see Assembly Opinion No. 195 (1996)Qroatia’s request for membership of the
Council of Europe, para. 9.vii).

! The Venice Commission had focused on the questitine suspension of several provisions of the
Constitutional Law of 1991. This suspension, wigcstill in force, concerns above all the provisam the
special status granted to districts where membéethmic and national communities represent theonitg;
of the population. The suspension applies alschéorights of representation and participation inbfic
institutions by communities and minorities whichkenap more than 8% of the population in accordance
with the census of 1991 and the legal protectiothefrights embodied therein. Only the Serb migatias
affected by these provisions.
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Furthermore, under Committee of Ministers Resofu(f@6) 31, such membership is subject to
the requirement to co-operate with the Council afrdpe, inter alia in applying the
Constitutional Law on Human Rights and Freedoms taedRights of National and Ethnic
Communities or Minorities.

Chapter 2 - Implementation of therecommendations
2.1 Revision of the Constitutional Law

The suspended provisions of the 1991 Law confesgetific rights of representation and
participation in public institutions (parliamenpwgernment and supreme judicial bodies) to all
minorities representing 8% of the population; thes®risions were designed mainly to protect
the largestminorities in Croatia, particularly the Serb mitgpriby granting them effective
representation at different levels of the legisitiexecutive and judicial institutions. Although
there are 16 minorities present in Croatia, onlg Serb minority was affected by these
provisions. All the provisions relating to the riglof minorities amounting to at least 8% of the
population have been suspended. This also appmligwadvisions granting special status to
districts with a Serb majority. The reason put farl for this suspension is that, following
population movements, there are no longer unitsevtiee Serb minority would be a majority
and that, consequently, the prerequisite for tiE@mentation of the provisions at stake was not
met. The Commission expressed the view (whicht reiterates) that the relevant provisions
of the Constitutional Law of 1991 should be reviseith a view to ensuring an effective
participation of minorities in public life.

On 10 October 1996, the Government of the RepubliCroatia took the decision to create a
commission entrusted with the task to examine argidpose the revision of the Constitutional
Law under the presidency of Mr Vladimir Seks, VReesident of the House of Representatives.
The Venice Commission at its 29th plenary meetiren{ce, 15-16 November 1996) took note
of these developments and appointed Messrs Gératlthds (Liechtenstein), Jan Helgesen
(Norway), Godert Maas Geesteranus (The Netherlarfelehz Matscher (Austria), Ergun
Ozbudun (Turkey) and Mrs Hanna Suchocka (Polangpgtticipate in the work of the above-
mentioned commission.

The members of the Venice Commission met the GZaabmission for the Revision of the
Constitutional Law in Zagreb on 26 March 1997. Afé® exchange of views on the strategy
and the scope of the revision envisaged, it wasealgto obtain the positions of representatives
of minorities. To this end, a questionnaire wag sethe minorities' associations and a meeting
of the Venice Commission's members with represeetaiof these minorities took place in
Zagreb on 19 May 1997.

On 20 May 1997, the members of the Venice Commisamd the Croat Commission for the
Revision of the Constitutional Law of 1991 met tssess the elements and information
collected at the hearing of the representativasiobrities and to establish a schedule for the
future steps to be taken. Mrs Mintas-Hodak, Deptyne Minister, participated in this
meeting.

At this meeting it was agreed:
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- that the setting up of a "Forum of Minorities"ai@cil of National Minorities), where
representatives of minorities would sit, should d&®visaged. This Forum would be a
consultative body holding regularly meetings witpnesentatives of the Government to discuss
guestions concerning minority protection policy. ilformal meeting of this Forum should take
place without delay and this could continue to fiomcvia facti pending its institutionalisation;

- that the Venice Commission should address tcCtioatian authorities a memorandum
containing the orientations and conclusions oftieetings held in March and May 1997;

- that the Croatian authorities would elaborateraftdLaw on the Revision of the
Constitutional Law which would be the basis for finther work on revision.

At its 31st plenary meeting (Venice 20-21 June 198% Commission adopted the following
memorandum which it addressed to the Croatian &tidso

"The present Memorandum was adopted by the V€&uoemission at its 31st Plenary
Meeting (20-21 June 1997) following a proposal by tCommission's Group of
Rapporteurs on the Revision of the Croatian Canstibal Law on the protection of
Human Rights and Rights of ethnic or national comitres or minorities, composed of
Messrs Ozbudun, Scholsem, Maas Geesteranus, Matsuh&ls Suchocka.

The Memorandum summarises the conclusions andogatsp of the Group of
Rapporteurs following their meetings with the Cr@aimmission for the Revision of the
Constitutional Law, chaired by Mr Seks, Vice-Rdest of the Sabor, on 26 March and
19-20 May 1997 in Zagreb and with representatifasiaorities.

1. The "Forum of Minorities"

The meetings revealed the need for regular costsoiit of the authorities with the
representatives of minorities or communities. Saclconsultation can easily be
achieved within the framework of an institutiore(tfrorum of Minorities"), comprising
representatives of the minorities, which could nregularly and act as an informal
consultative body for the authorities in the fiefdninority policies.

The Commission welcomes the initiative of the Canghorities to convoke already at
this early stage and on an ad hoc basis this "Fdrutrfurther finds that the existence
and functioning of this body should be providedldw, for instance, by the Revised
Constitutional Law.

2. Inclusion of elements of the "Letter of intehthe Government of the Republic
of Croatia on the peaceful reintegration of the iogg under transitional
administration” in the Revised Constitutional Law

The authorities of the Republic of Croatia shoatthsider including in the Revised
Constitutional Law the guarantees of political repentation and educational and
cultural autonomy which are included in the "Letbéiintent”. The Commission is of the
opinion that the Revised Constitutional Law should
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- set out the principle of representation of tleetbSethnic community notably from
the region under transitional administration in &tdodies and bodies of local
self Government acting in the region;

- set out the framework for the functioning andpetence of the "Joint Council
of Municipalities" and of the "Council of the SeHihnic Community", in
accordance with the principles enshrined in thedperan Charter of local Self-
Government, the Framework Convention for the ptaec of national
minorities and Recommendation 1201 (1993) of théidPa@entary Assembly of
the Council of Europe;

- guarantee educational and cultural autonomy;

- set out the principle of proportionate represginin of the Serb ethnic
community and other national minorities in the Rarient;

3. Constitutional support for the participationioternational advisers in the work
of the Constitutional Court

In substitution for the Provisional Court of HumRights provided for in Article 60 of
the Constitutional Law of 1991 on Human Rights &ights of National or Ethnic
Communities or Minorities, the Commission has sstggkthat international advisers
participate, on a transitional basis, in the work the Constitutional Court when
dealing with minority rights. This suggestion wascaessfully followed by the
Constitutional Court. The Commission would welcanifehe current praxis could find
a legal support, for instance, in the Revised Gtriginal Law."

At the Commission's 32nd plenary meeting (Venidel& October 1997), Ambassador Matek,
Permanent Representative of Croatia to the CoahEilirope, informed the Commission on the
revision of the Constitutional Law and in particute the setting up of the Council of National
Minorities.

At its 33rd plenary meeting (Venice, 12-13 Decemb@®7), the Commission received the
information that most of the associations of mitkesi had appointed their representatives to the
Council of National Minorities.

By a letter of 4 February 1998, Mr Seks, presiddrthe Croatian commission entrusted with
the task of revision of the Constitutional Law inegtion, informed the Commission that the
Council of National Minorities had been formallytasished on 23 January 1998 in Zagreb, in
accordance with the recommendation of the Comnmisdibe Council, entirely independent,

will be an instrument for the expression of miriegtas a whole but also for each national
minority separately. It will address to the Parlarh and the Government proposals and
recommendations concerning minority issues.

The Commission took note with satisfaction of thedtisg up of the Council of National

Minorities. This institution of dialogue and corsiion is capable to contribute to mutually
acceptable solutions to the delicate problems ghatection of minorities usually raises. The
Commission is satisfied with the particular effrag shown by the Croatian authorities in this



matter.

It was also noted with satisfaction that Croatitfieal on 11 October 1997 the Framework
Convention for the Protection of National Minoritiand the European Charter of Local Self-
Government and on 5 November 1997 the EuropeantéChaf Regional and Minority
Languages and the European Convention on HumansRkigaving regard to the place of those
instruments in the hierarchy of norms in Croatem,|lthese international treaties have particular
relevance for the work of the Croat legislator. Tdi®mve-mentioned ratifications and their
impact on the protection of minorities in Croatiesld be carefully assessed by the Croatian
commission entrusted with the revision of the Citutgbnal Law.

The Commission also took note of the constitutioeébrm of 12 December 1997 whereby,
among others, the list of minorities expressly nogr@d in the preamble of the Constitution was
amended in such a way as to delete the mentioMo$lims" and "Slovenes" and to include
"the Germans, Austrians, Ukrainians and Rutheniafis® Commission has not been able to
assess and has not yet received any informatidheopossible effects of this amendment on the
work of the Croatian commission for the revision tbé Constitutional Law and on the
composition and the activities of the Council otiNiaal Minorities.

The Commission further notes that no significandgpess has been made as regards the
revision of the suspended provisions of the Cartsgiital Law and the inclusion of elements
from the "Letter of intent of the Government of tRepublic of Croatia on the peaceful
reintegration of territories placed under transigibadministration” in the revised Law. The
Commission reiterates its position that the relepaovisions of the Constitutional Law of 1991
should be amended to ensure minorities an effegiagicipation in public life. The
Commission had already noted the importance ofréhission and the undoubted disincentive
resulting from the suspension of certain provisiohthe Constitutional Law, in particular for
displaced persons and refugees belonging to miggriAny prolongation of the suspension of
the constitutional guarantees which by the samentakould prolong uncertainty regarding the
legal system to be applied in the long term to miii@s, would put the latter at a disadvantage.
The Commission recalls that in its report adoptedld-18 May 1996 (CDL (96) 26), it had
expressed the wish that the revision of the Catitital Law be carried out as soon as possible.
It notes today that work on the revision is noadganced as one would have wished.

2.2  Participation of international advisersin thework of the Constitutional Court

In its recommendations, the Venice Commission hagjested that when taking decisions on
matters relating to minority rights, the Constibal Court could sit with an enlarged
membership comprising, on a provisional basis, mber of international advisefsAfter
several meetings with the representatives of tloatzm competent authorities, the Commission
concluded at its 28th plenary meeting (Venice, 43Bé&ptember 1996):

2 In its initial recommendation, the Commission Isatygested the participation of international judges
However, following meetings with representativeshef Croatian authorities, including the Constitutal
Court, the Commission concluded that it was prdflerao appoint international advisers rather than
international judges to participate in the work tbk Constitutional Court. Such an enlargement cdadd
possible under the Court's Rules of Procedure withoy constitutional amendment.
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- that the participation of international advisersghe work of the Constitutional Court
should be implemented through the designation byabmmittee of Ministers of the Council
of Europe of two advisers and two or three sulistuchosen from a list proposed by the
President of the Croatian Constitutional Court tredPresident of the Venice Commission; that
the said advisers should be authorised to parteipathe deliberations of the Constitutional
Court, without the right to vote; that the Courtideon should mention their participation; and
that their opinions should be published;

- that the necessary steps should be taken to isegdime proposed participation of
international advisers in the near future;

- that the participation by international advissi®uld be regarded as a provisional
measure; in principle, it should last until ra@fion by Croatia of the European Convention on
Human Rights, but should not extend beyond 1998;pibssibility should be considered of
extending the advisers' term of office on the gxpfrthe aforementioned period.

On 22 October 1996, in accordance with Rule 1,graph 1, sub-paragraph 4 of its Rules of
Procedure, the Constitutional Court took the denisipproving participation of international
advisers in the proceedings of the Court. Morearer Committee of Ministers of the Council
of Europe at its 592nd meeting (12-14 May 1997) inated the international advisers to the
Constitutional Court of Croatia. Following a propbBy the Venice Commission, the Ministers'
delegates appointed Messrs Malinverni and Marquesd€s as counsellors and Messrs Oraé,
Russell and Simon as substitutes. The adviserghmeConstitutional Court in Zagreb on 23
June 1997 and agreed on the procedure to be falfaveheir participation.

On 25 September 1997 the Constitutional Court gavpidgement on the applications
introduced by the Ombudsman of the Republic of @apghe Serbian Democratic Forum, a
member of Parliament of the Republic of Croatia, @ivil Committee for Human Rights and
the Civil Committee "Return Home" whereby the indation of the Law on the Expropriation
and Provisional Administration of Some PropertéfSeptember 1995 was sought. This Law
places under provisional public administration alwared property which is situated in the
territories of the Republic of Croatia which haceibeccupied by separatist forces and were
liberated by the Croatian army in 1995; those prgxe belonging to persons who left the
Republic of Croatia after August 1990 and livetime"occupied areas or in the Federal Republic
of Yugoslavia or in the occupied areas of Bosnia lderzegovina"; and properties situated in
Croatia and belonging to citizens of the FederguRéc of Yugoslavia. It is obvious that this
Law directly concerns the right to property of sav@ersons of Serb ethnic origin and affects to
some extent the conditions of return of refugeeas diaplaced persons. In its judgement, the
Constitutional Court declared incompatible with @enstitution some of the provisions of this
Law and rejected the remaining of the applicatidrigee Constitutional Court did not ask the
international advisers to participate. In accoréanith indications given by the President of the
Court, the participation of the advisers was novjated for in the decision of the Constitutional
Court regulating the participation of internatioredvisers. Admitedly, this decision only
provides for the participation of the advisershia framework of the procedure on constitutional
appeals (in accordance with Article 28 of the Cituisbnal Law on the Constitutional Court),
while the case mentioned above related to a redpieabstract control of the constitutionality
of legal norms (Article 125 of the Constitution Gfoatia). The President of the Court has
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nevertheless indicated that the Court did not opposthe participation of the advisers in
procedures concerning the abstract control of @atishality; the Court had indeed the power
to ask for the participation of international experach time it considered this to be necessary.

The Commission recalls that the transitional meigdmarof international advisers was set up as
an adequate confidence-building measure replatiagptovisional Court of Human Rights.
The international advisers ought to participat@llmprocedures concerning cases whereby the
rights of minorities or persons belonging to mities are at stake. The Commission regrets that
the decision which regulates the participationhef advisers does not allow the functioning of
this mechanism in the framework of the abstractrobof constitutionality of legal norms but
notes that the Court can, on the basis of its owledRof Procedure, ask for the participation of
the advisers where necessary.

The Commission also noted that on 5 November 198@tia ratified the European Convention
on Human Rights and that, consequently, the wvglidit the decision authorising the
participation of international advisers in the wofkthe Court will expire. It recalls nevertheless
that, as agreed with the Croatian authoritiesnteessity or opportunity to prolong the mandate
of the international advisers should be considatdtie time of the expiry of the mandate in the
light of the experience acquired. The Commissionsiters today that the participation of
international advisers as a transitory confidengéding measure has not lost its utility.

The Commission is therefore satisfied that the @wmoisnal Court decided to call for the
participation of the international advisers in thaases brought before it which concern rights
of persons belonging to minorities. It consideet the implementation of the mechanism of the
international advisers is an important step indb@peration of the Republic of Croatia with
the Council of Europe.

¥ Jurisdictional body provided for by the Constimal Law on Human Rights and Rights of Minorities
which has never been set up.
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2.3 Information campaign possibilities for protecting human rights and minority
rightsin Croatia

The Commission has prepared with the co-operatidgheoDirectorate of Human Rights of the

Council of Europe a brochure describing the legahns for securing the protection of human
rights and minority rights in Croatia. Moreoverc@ference was organised in Strasbourg with
the co-operation of the Venice Commission on tliegiration of Eastern Slavonia in Croatia
and the legal protection of individuals.

The Commission considers this to be an on-goingigct
Conclusions

The setting up of the Council of National Minoritiand the ratification of several fundamental
instruments of the Council of Europe places thegoton of minorities in Croatia in a new
framework. The Venice Commission can only expressatisfaction with these achievements,
which show the willingness of the Republic of Craab ensure, within its jurisdiction, an
effective protection of rights of persons belongimgninorities.

On the other hand, while it is beyond any doubt the work already performed is satisfactory
to a large extent, co-operation should continuthénear future. As regards its own field of
activities, the Commission trusts that:

- the commission for the revision of the Constitn&l Law will continue its work on the
revision of the suspended provisions, as soon ssilpe;

- the participation of international advisers ie thiork of the Constitutional Court will be
immediately implemented.

In this respect, the Commission counts on theieffay and unstinting spirit of co-operation so
often shown by both the Croatian commission forréwsion of the Constitutional Law and the
Constitutional Court of the Republic of Croatia.



