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OPINION
ON THE COMPATIBILITY OF THE DEATH PENALTY
WITH THE CONSTITUTION OF ALBANIA

1 INTRODUCTION

On 25 January 1999 the Bureau of the Parliamentary Assembly of the Council of Europe decided
to consult the Venice Commission on the compatibility of the death penalty with the Constitution
of Albania. The Venice Commission received the request for an opinion by letter of 27 January
1999 from the Clerk of the Assembly, Mr Bruno Haller.

Mr Malinverni and Ms Suchocka as Rapporteurs submitted their comments and their opinion was
forwarded to the Bureau of the Assembly on 11 February 1999.

This opinion will be presented for adoption by the plenary Commission at its 38th meeting in
Venice on 22-23 March 1999.

2. OPINION OF THE VENICE COMMISSION

Subject of the opinion

The Venice Commission has previously had occasioexamine the question of the death
penalty and its application in Albania. In its “@mn on the draft Constitution of Albania
submitted for popular approval on 6 November 19@&e Venice Commissiodnnual Report

of Activities for 1994, p. 23), the Commission criticised the provisionthe draft Constitution
allowing for the imposition of the death penaltyroales over 18 years of age found guilty of the
most serious crimes (Article 19 of the draft), rafeg notably to Protocol No. 6 to the European
Convention on Human Rights (hereinafter ECHR). Dgrithe drafting of the present
Constitution of Albania, the members of the Veni@emmission advocated the adoption of a
provision specifically abolishing the death penalty their opinions on the draft Constitution
Parts | and Il approved by the Constitutional Cossion as at 21 April 1998, Messrs Batliner,
Malinverni and Russell pointed out that both vaisaof Article 7 of Part Il of the draft, dealing
with the right to life, neither contained an exr@sohibition of nor gave express permission for
capital punishment, and recommended that this ipasibe clarified. (See, respectively,
documents CDL (98) 50, 47 rev. and 49.) The questmw is to examine the compatibility of the
death penalty with the Constitution of Albania, im@vregard to the Constitution of 21 October
1998.

It is thus propitious to begin by examining, in tantext of the Constitution as a whole, the text
of the articles relating to the right to life, andtably Article 21.

The Commission further considers that, althoughisitnot required to comment on the
commitments undertaken by Albania at its accestiothe Council of Europe, these must be
taken into account in examining the effect of dert@onstitutional clauses. This is so not only
because of the importance assigned to internatiemalin the Constitution and the provisions



made for its direct applicability (Article 122), talso because of the increasing osmosis between
internal and international law and the fact thatfaa as fundamental human rights are concerned,
it is becoming increasingly artificial to draw astilnction between a State’s obligations under its
own constitutional law and under public internaéiblaw. In the European legal area there is a
growing tendency — evidenced in the judgments afsfitutional Courts (and their equivalents)
published regularly in the Venice CommissioBdlletin on Constitutional Case-Law — for the
review of constitutionality to include and even dwerlap with a review of compliance with
obligations imposed by treaties.

Article 21

Article 21 of the Constitution of Albania statemgiy:
“The life of a person is protected by law.”

This is not so strong a statement of the rightit® &s that which may be found in other
Constitutions, and contains no express prohibitiorcapital punishment. (See, for example and
in contrast, the Constitutions of Croatia (Arti@#), Portugal (Article 24), Romania (Article 22),
Slovakia (Article 15), Slovenia (Article 17) anch& former Yugoslav Republic of Macedonia”
(Article 10).)

Furthermore, it is not the Constitution but the lahich is said to protect the life of a person.

Thus it might be argued that Article 21 of the Al Constitution, despite the protection it
undoubtedly accords to a person’s life, leaves réonthe legislature to provide for the death
penalty to be imposed in certain cases, provide@iodegal protections are ensured.

This article cannot, however, be interpreted inlason from the rest of the Constitution.
Moreover, an examination of the context (both atmsdbnal and in international law,
particularly international law applicable in Eurgpé¢hrows an entirely different light on the
interpretation which should be given to the article

The lack of an express mention of the death peiraliye Constitution of Albania.

Article 21 of the Constitution of Albania closelgsembles and may be said to be modelled on
the first sentence of Article 2, paragraph 1 of B@HR, which states, “Everyone’s right to life
shall be protected by law.” Significantly, howevarticle 2, paragraph 1 of the ECHR goes on to
deal explicitly with capital punishment and to pa for the (only) circumstances in which a
person may be sentenced and put to death, “Nolaielb® deprived of his life intentionally save
in the execution of a sentence of a court followkg conviction of a crime for which this
penalty is provided by law.” Paragraph 2 of the saarticle provides for certain other cases in
which deprivation of life shall not be regardedhasing been carried out in contravention of the
article.

No such provision is made in the Albanian Congtitutwhere the protection of life by law is
stated without exception. Had the death penaliy lmeatemplated, explicit mention of it should
have been made in Article 21 of the Constitutiom@cordance with Article 2 of the ECHR, on



which it is based. This is all the more remarkabléhat many of the other rights provided for in
Part Two of the Constitution, on fundamental humights and freedoms, are coupled with
extensive exceptions. (See for instance, in thetenaon personal rights and freedoms, the
exceptions provided for in Articles 26, 27, 29, 3%, 37 and 43.) The fact that no explicit
exceptions to the protection of life are providedih the Constitution whereas many other rights
are clearly subject to exceptions is a clear irtthoathat no exception, and in particular the death
penalty, is intended to be allowed in the casd&efrotection of life.

It should finally be noted that a similar structuaed logic were used in the drafting of the
International Covenant on Civil and Political Righthereinafter ICCPR), to which Albania

acceded on 4 October 1991. Here again, after g 10 life is stated, express provisions are laid
down concerning the death penalty (Article 6 of BBEPR). This highlights once more the fact
that express provision should have been made inCirestitution of Albania had the death

penalty been intended to be permitted.

Interpretation of similar constitutional provisioimsconstitutional case-law

The Constitution of Lithuania contains a provisieery similar to that of the Albanian
Constitution concerning the right to life. Articl® of the Constitution of Lithuania states, “The
right to life of individuals shall be protected taw.” This article recently came under scrutiny
before the Constitutional Court of Lithuania in €am. 2/98, concerning the compliance with the
Constitution of the death penalty provided for unégicle 105 of the Criminal Code. A number
of other constitutional issues were raised in tase, but in reaching its conclusion that the death
penalty provided for was unconstitutional, the Lahian Constitutional Court, having examined
the other rights and exceptions to rights laid downhe Constitution of Lithuania, concluded
that the wording of Article 19 of the Constituti@alowed for no exception permitting the
deprivation of life on behalf of the State.

Furthermore, in part five of its judgment, dealspecifically with the issue of the protection of

life by the law in accordance with Article 19 ofetlfConstitution, the Court noted that it is

particularly difficult to sustain the argument ttié is protected by the law when the law allows
for the deprivation of life. There is always a gibdity that a mistake may be made (and
mistakes have been made in many States in the iigposf the death penalty), and such a
mistake is impossible to rectify once it has beexden As the Court noted, the mere possibility
that a person who does not deserve it in accordastbethe law or who is innocent may be

sentenced to death is not in line with the righitfeowhich is guaranteed by the Constitution.

The same reasoning clearly applies to the protecidife itself that is afforded by Article 21 of
the Constitution of Albania. A law allowing for thenposition of capital punishment cannot
provide sufficient guarantees to ensure that fieeoli a person is protected by law in accordance
with this article.

It should finally be noted that human life may hetpcted even in the absence of an explicit
constitutional provision to this effect. The Poli€lonstitutional Tribunal in a recent decision
(K 26/96 of 28May 1997) held that human life was a constitutiovelue notwithstanding the
lack of a constitutional provision in that countlirectly regarding the protection of life. The
Tribunal reasoned that because the principle ofiraocratic state governed by the rule of law



can only be realised as a community of people, ehiasic attribute is life, it may be inferred
from this principle that the protection of humafe lis a constitutional value regardless of the fact
that this is not explicitly stated in the Consiibat of Poland.

The Albanian constitutional context

There is a series of provisions in the Albanian itution other than Article 21 that have a close
bearing on the right to life. In particular, paragi 2 of Article 17 states that the limitations on
the rights and freedoms provided for in the Constih “may not infringe the essence of the
rights and freedoms”. The right to life is the mestsential of all the rights and freedoms
provided for in the Constitution, and indeed mayshé&l to be the very essence of all the other
rights and freedoms, for without it, these are Wwarbthing. The primordial importance of the
right to life is recognised in the Albanian Congiibn by its position as the first of the personal
rights and freedoms guaranteed in Chapter Il of Pao, on the Fundamental Human Rights and
Freedoms and by its inclusion in the hard nucleéugghts from which no derogation can be
made even in time of war (Article 175). It may thhesasserted that capital punishment, which is
the denial of the right to life, cannot be imposathout infringing the essence of the other rights
and freedoms provided for in the Constitution ob@ia, in conflict with the requirement of
Article 17.

Furthermore, the Preamble states that the Conetitus established “with the pledge for the
protection of human dignity”, thus elevating thetection of human dignity to a position of

particular importance, as the tenor of this plepigevails over the entire Constitution. Indeed, the
fundamental nature of the pledge is revealed incker3, where the dignity of the individual is

affirmed as one of “the bases of the State”. Thatgation of human dignity is of particular

relevance to the application of capital punishmand is discussed further below.

Article 25 of the Constitution states in its entiyré’'No one may be subjected to cruel, inhuman
or degrading torture, punishment or treatment.” prahibition on such treatment is contained in
many international documents, notably in Articlef3he ECHR and in the European Convention
for the Prevention of Torture and Inhuman or Degrgdlreatment or Punishment, to both of
which Albania is a party.

The parallel between the death penalty and theciiaih of torture and inhuman or degrading
treatment or punishment has frequently been drawdeed, a powerful statement of the
inseparable link between the two is to be founthenConstitution of Romania, by their inclusion
in the same article (Article 22 on the right teejito physical and mental integrity), which reads
as follows:

“1. The right to life, as well as the right to pilga and mental integrity of a
person are guaranteed.

2. No one may be subjected to torture or to any kifdinbuman and
degrading punishment or treatment.

3. The death penalty is prohibited.”



The reasons behind such a close association betlweateath penalty and the infliction of cruel,
inhuman and degrading treatment as well as thawdon of dignity were evoked by the South
African Constitutional Court in the case 8fate v Makwanyane and Mchunu (Judgment No.
CCt/3/94, 6 June 1995, cited with approval by Gdee€J of the New South Wales Supreme
Court, Court of Criminal Appeal iRv Boyd No. 60605/94). As Chaskalson P put it:

“Death is a cruel penalty and the legal processbghwnecessarily involve

waiting in uncertainty for the sentence to be sidleaor carried out, add to the
cruelty. It is also an inhuman punishment for wdlves, by its very nature, a
denial of the executed person’s humanity and dteigrading because it strips the
convicted person of all dignity and treats him er s an object to be eliminated
by the state.”

The Franck report of 15 September 1994 on the tdoolof the death penalty, submitted to the
Parliamentary Assembly of the Council of Europe¢Dtl54), evinces the same arguments.

The European Court of Human Rights also examinedjtiestion in detail in itSoering v. UK
judgment (Series A, no. 161), in which it was hibldt extradition to a country where there was a
risk of exposure to the “death row phenomenon” dadnstitute a violation of Article 3 of the
ECHR. Similar concerns underpin the prohibitioneatradition contained in many extradition
agreements in circumstances where there is ahagktihe extradited person may be exposed to
the death penalty and the inevitable sufferingduices.

The underlying concern is that although the intetaw of a country may not acknowledge
capital punishment to be cruel, inhuman or degadirand of itself, the reality is quite different.
The death penalty exposes those on whom it is igthds lengthy proceedings, uncertainties,
anxieties and torments and eventually deprives tbetheir very humanity, and these inherent
and inevitable conditions and effects may cleadysben to be prohibited treatment. In practice,
therefore, Article 25 of the Constitution of Albarleaves no room for the execution of the death
penalty.

The European constitutional context

Finally, more light may be thrown on the constidatlity of the death penalty in Albania by an
examination of the European legal environment inctvlit figures. Solyom J, in the concurring
judgment he delivered as part of decision 23/199the Hungarian Constitutional Court (24
October 1990) on the constitutionality of the depdimalty in Hungary, recommended that “the
present international position regarding capitalipment be taken into account as an objective
frame of reference by the Constitutional Courtmiarly, the Constitutional Court of Lithuania
examined the European context in its ruling of @&mrber 1998, and reached the conclusion that
“the abolition of the death penalty is becominghavarsally recognised norm”.

In the context of the Council of Europe, Protoca. M to the ECHR is especially pertinent.
Although this is an optional protocol, the intentitw ratify it has become a necessary condition
for a State’s accession to the Council of Europgee Parliamentary Assembly of the Council of
Europe, by its Resolution 894 (1988), placed Pwitd. 6 on a list of conventions of which the



signature and ratification were to be consideredadter of high priority. It subsequently called
unequivocally for the abolition of capital punishmhen its Resolution 1044 (1994) — an appeal
which was reiterated just as unequivocally in ites®ution 1097 (1996). Since Latvia’'s
accession to the Council of Europe in 1994, all me@mber States have undertaken to sign and
ratify the ECHR as well as the protocols therato|uding Protocol No. 6 on the abolition of the
death penalty. Albania, when it acceded to the Cibwf Europe, undertook to sign, ratify and
apply Protocol No. 6 in time of peace within thyesars of accession and to place a moratorium
on executions until the total abolition of cappainishment. The Final Declaration of the Second
Summit of Heads of State and Government of the Cibwh Europe (Strasbourg, 11 October
1997) again called for the universal abolition apital punishment and insisted that existing
moratoria be maintained in the meantime. Resolatiohl1 (1997) and 1145 (1998) condemned
the violations of these moratoria that had occuiredwo member States of the Council of
Europe.

The European Court of Human Rights has stresseédalfieguarding the right to life is one of the
most fundamental of the provisions of the ECHR. Trhportance of the right to life and the
prohibition of torture (Article 3 of the ECHR) wascently reaffirmed by the European Court of
Human Rights in its judgment of 9 October 1997ha tase oAndronicou and Constantinou v.
Cyprus (Reports 1997-VI, no. 52, p. 2059 ff., § 171), where thau@anderlined that:

“Article 2 ranks as one of the most fundamentalv@ions of the Convention...

Like Article 3 of the Convention it enshrines oné tbhe basic values of the

democratic societies making up the Council of Earofis such its provisions

must be strictly construed. This is particularlyetrof the exceptions delineated in
paragraph 2 of that Article...”

See also the judgment iNlcCann v. UK (Series A, no. 324). These preoccupations also
underpinned the Court’s decision3oering, as discussed above.

It can therefore be asserted, and with confidetid, the national and international dimensions
of European law tend both independently and togetogards the abolition of capital
punishment. The evolution in this direction is clead is becoming a cornerstone of European
public order. The execution of the death penaltgygadonger tolerated, and where provision for
the imposition of such a sentence still existss ibnly accepted within the strict confines of the
logic of transition. The Constitutions of the Coiinof Europe member States cannot be
interpreted in isolation from these considerations.

3. CONCLUSIONS

The Commission finds that the Constitution of All@arontains no provision which either
expressly allows for or expressly prohibits or &ws the death penalty.

It is therefore necessary to examine the questfotihe constitutionality of the death penalty
through an analysis of the relevant provisions ltg Constitution read in the light of the
Constitution as a whole and taking into accountithernational commitments that are binding
on Albania as well as relevant international depeaients.



The Commission notes the positions of particulapantance in which the Constitution of
Albania places the right to life, although the term which this right is expressed are not as
categorical as they could be, and the protectionuofian dignity. It also underlines the absolute
lack of provision for exceptions to the protectadrthe right to life, with the strong inference tha
can be drawn from this, especially in view of thetfthat clear exceptions are provided for in the
case of other rights and freedoms, that no exceptias intended to be provided in the case of
the right to life. Moreover, the effect of Articl25 of the Constitution, which lays down a
prohibition on torture and other cruel, inhumardegrading punishment or treatment, combined
with the fundamental importance accorded to thenithigof the individual in Article 3 of the
Constitution and the pledge to protect it contaimedhe Preamble, is to make it practically
impossible to apply and execute the death penattyowt contravening the requirements of the
Constitution. Finally it takes note of the factttti@e death penalty is now no longer an acceptable
punishment in the European legal field, except withe strict confines of the logic of transition,
and that its execution is no longer tolerated.

Having regard to:

- the absence of an explicit constitutional basisaflowing the death penalty;

- the absence of an exception (express or impteedhe protection of life provided for in
Article 21 of the Constitution, which has incorpe only the general rule of Article 2 of

the ECHR (right to life) without also incorporatittge exception (death penalty);

- the important position given to the protectidnlite by its placement at the top of the
hierarchy of rights laid down in the Constitution;

- the requirement that any limitations on rightsl dreedoms laid down in the Constitution
may not infringe the essence of these rights asetisms;

- the fact that the constitutional prohibition ofuel, inhuman or degrading torture,
punishment or treatment and the fundamental impoetaf the dignity of the individual
enunciated in Article 3 of the Constitution andRt®amble leave no room, in practice, for
imposing and carrying out the death penalty in Alaa

- the evolution of the European public order tadgathe abolition of the death penalty;

the Commission considers that the death penaltyt ineisleemed to be inconsistent with the
Constitution of Albania.



