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Following a request from the Office of the High Regentative (OHR), the Working Group on

Bosnia and Herzegovina of the Sub-Commission ori-dueral and Regional State met in Paris
on 19 April 1999 to examine whether any amendmshtasild be proposed to the Annex to the
Final Award of 5 March 1999 in the arbitration tbe Biko area. According to the decision of

the tribunal, the text of this Annex is not yetdirand the Award itself may undergo further

changes. Messrs Scholsem (Chairman), Matscher aad participated in the meeting as well

as Mr van Lamoen, Deputy High Representative fagaldffairs, and Mr Nicholas from OHR.

The Working Group did not consider the Final Awasl suchWith respect to the text of the
Annex to the Final Award it came to the followingnclusions:

General observations

The provisions of the Annex, and later the Stathte/e to reflect the text of the Final Award.
The Final Award is based on a general delegatioposfers from the Entities to the District.
Such delegation may be construed in two ways: eidirectly, the Entities having delegated
their powers to the District), or indirectly, thentifies having delegated their powers to the
District as an institution of Bosnia and HerzegaviiThe second alternative is preferable. As
pointed out in section 60 of the Award, this appfoallows integrating the legal consequences
of the Award into the constitutional order of BHn dhe basis of Article 1ll.5.(a) of the
Constitution. This would mean that the variousitotbns of the District are established under
the sovereignty of BH.

In general, the working group was of the opinioattthe democratic character of government in
the District should be emphasised and internatisogkervision limited to what is required to
ensure a correct application of the Award. This liegp in particular that the degree of
supervision should decrease over time.

It would seem advisable to introduce into the Anaeew section 1, “Statute”, indicating that
the basic rules of self-government will be laid dow the Statute, which will also contain
provisions on possible amendments to its text ak &g on what happens at the end of
supervision, in particular on what will replace fh@wvers of the Supervisor. The District as such
should come into existence only once the Statuiergimto force. Throughout the text wordings
such as “the Supervisor may include in the Statsitesuld be replaced by wordings such as “the
Statute may provide”.

The relationship between the Supervisor and thdé Hgpresentative should also be clarified.
The Supervisor is appointed as a Deputy to the HRgpresentative and his authoritytligis
derived from and subordinate to that of the Higlpfeeentative.

The attention of the BH and Entity authorities dddoe drawn to the fact that the setting-up of
the District will require a review of existing lestation.

Ad 1. Statusof District Resdents

a) According to the laws of Bosnia and Herzegovioiizenship of BH is linked to
citizenship of one or the other Entity. The preseotding “shall have the right to elect to
be also a citizen” gives the impression that Blizeiis resident in Bko may choose not
to be citizens of any Entity. There seems to becompelling reason for such an
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exception from the generally applicable legislatemd it is suggested to replace the
present wording by e.g. “shall opt for the citiZeipsof one or the other Entity (but not
both)”.

b) A number of practical problems will have to be aded which are due to the fact that
the inhabitants of the District will be citizens tbfe two Entities. These concern areas
such as social security, pension rights and patsspor

C) It would be an important privilege for 8t residents not to be subject to military
service. In order not to unduly favour them, thieaduction of a compulsory alternative
service should be envisaged to replace the milgaryice.

d) The issue of taxation is not an issue of statusstnaaild be dealt with in section 9. The
present wording is too wide: there is no reasoexempt Btko residents from Entity
taxes on real property situated in the respectingtyEor on transactions taking place
there. The proper approach would be that Entitylégislation is not applicable within
the District but is replaced by the tax systemhef District.

e) There seems no justification for special privilegégormer Brcko residents once they
have left the District (apart possibly from providi an incentive for the return of
refugees). The third sentence should thereforechatet.

f) The last sentence is problematic. An approach basdtle equality of citizens would be
preferable.

Ad 2. TheDistrict Assembly

Legislation containing parameters for all electianthin BH is currently being drafted at the BH
level. A reference that the District electoral sil&ve to respect this legislation should be added.

Ad 3. The Executive Board

A more positive formulation describing the respbiigies of the Executive Board would seem
appropriate, clearly vesting the executive respmiitss within the District in the Executive
Board. The establishment, composition and powershef Board would have to be further
defined in the Statute. The reference to the ordketse Supervisor should be qualified (“where
appropriate”) to avoid the impression that the Boer generally under the authority of the
Supervisor.

Ad 4. District Manager
a) In the first sentence the word “Supervisor'sdusld be deleted before the word “Statute”.
b) The rules on the appointment and possible raimtaf the District Manager, e.g. by the

District Assembly upon the proposal of the Exeautioard, will be of particular
importance.
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C) The reference to “political sources” in the ¢hgentence is unfortunate. It gives the
impression that parallel salaries may be paid biitipal parties or other groups.
Compensation should be on an equal (not equithils}.

Ad 5. Judicial and Penal System

a) Pending the setting up of a State Court at the B¥¢ll the suggested two-tier court
system seems the only possible solution. The appeaurt could also exercise the
functions of a supreme court within the DistricheTpossibility to refer cases to the
Constitutional Court of BH under Article VI1.3.(c)f he BH Constitution or to the
Human Rights Chamber under Annex VI of the GenEraimework Agreement provides
additional protection. Appeals to the Supreme Goaftthe Entities would run counter to
the general delegation of all powers from the katito the District and entail a risk of
diverging case law.

b) If the delegation of powers to the District denstrued, as advocated above, as a
delegation by the Entities to a BH institutionséems justified to set forth in the Annex
that this delegation also enables BH not only toviole for appeals to appropriate BH
courts against decisions of the courts of the Rishut also to take appropriate measures
to provide for co-operation between the courtshef District and the Entities as well as
with foreign courts.

C) In the last sentence of the first paragraph a eefer to the independence of judges
should be added.

d) It should be specified that the jurisdiction of fistrict courts is general, comprising all
types of cases including administrative ones.

Ad 6. Law Revision Commission

A harmonisation of all applicable laws would regudisproportionate resources. An easier way
to proceed would be to decide area by area thel&igin of which Entity will be applicable at
the outset. Large areas should be chosen to mmipussible contradictions. The further work
of the Commission would then be limited to elimaatontradictions arising from this
distribution of areas and to adapt in particulamaustrative rules to the structures of the
District. It would also seem useful to give to t@emmission the possibility to propose the
introduction of new laws as well as the revisioregisting laws.

Ad 7. Law Enforcement

Rules on hot pursuit will be important. Inspiratioould be drawn in this respect from the
relevant chapter of the Rambouillet agreement. @hi@rcement of judgments of the District
courts also has to be regulated. This task coulcerteusted to the courts acting with the
assistance of the police.
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Ad 9. Taxation and Financial M atters

a)

b)

The working group understood the first senteag@applying only to the general rules of
the tax system, in particular to its co-ordinatiith the tax system of BH and the
Entities. Otherwise tax legislation should be tbgponsibility of the District Assembly.

The provisions on “short-fall” provide an incenetfor irresponsible fiscal behaviour and
appear difficult to accept for the Entities which dot have any control over spending
and revenue collection of the District. The Didtreeems economically in a (by BH
standards) fairly favourable position (cf. sectidgsand 47 of the initial Award of 1997)
and should be able to cover expenses by its revenitem borrowing. If a ‘guarantor of

last resort’ is deemed necessary, it would moreapately be BH since according to
the Award the district is “under the exclusive sewgnty of BH".

The introduction of an independent audit autlgddr the District (to be appointed by the
District Assembly) should be envisaged.

Ad 10. Voting

a)

b)

A reference to the BH law on elections curretiiyng prepared should be added (see
above). This law presumably will ensure an adeqsagervision of future elections and
OSCE supervision should be limited to an initialggt.

The words “(if any)” should be deleted since all Biizens resident in the District have
to be citizens of one or the other Entity.

The participation of District residents in Entitieetions is not justified since the Entities
have delegated all governmental functions withim Ehstrict to the District. For District
residents the elections to the District Assemblpudth therefore replace (and not
supplement) participation in Entity elections.dttiue that this creates a problem insofar
as the House of Peoples of BH is concerned. Theséloti Peoples is indirectly elected
by the parliaments of the two Entities. This ciratamce alone seems however not
sufficient to justify granting to Bko residents the right to vote also in Entity dlats. It
should also be noted that there are even moreusedmblems of representation with
respect to the House of Peoples. Only Serbs fr@aTRiB and Bosniacs and Croats from
the FBH are represented within it.

Ad 11. Symbols

a)

b)

The question of languages should be dealt withseparate paragraph.

The issue of an identity card should also be deittit separately. The identity card issued
by the District authorities should correspond ® ittentity card issued elsewhere in BH.

Ad 12. Educational Curriculum

It should be noted that this is the only sectioresghexpress provision is made for the period
after the end of supervision.
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Ad 13. Public Properties

a)

b)

There is a considerable risk that each seizurenoEmtity asset may lead to political
agitation. To avoid this, it might be preferablept@vide that the Supervisor will, upon
entry into force of the Statute, hold all presentity assets within the District in trust,
with a view to transfer these assets, as necedsattye District authorities.

In principle regulations for the operation ofbpa utilities and enterprises should be
within the responsibility of the District Assemblyhe power of the Supervisor in (b)
should therefore be qualified “pending the adoptdrappropriate rules by the District
Assembly”.



