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The following comments are based on the availabéithents in English language:

» Constitution of the Republic of Albania, approved 81 October 1998 (translation by
Kathleen Imholz, Esq. and Krenar Lolotsi, Member tbie Technical Staff of the
Constitutional Commission, and ACCAPP) prepare@®®ctober 1998;

» draft Law “on Referenda”, received by Pierre Gae;d@OE.

I. Types of Referenda provided by the Albanian Cortgution

The Constitution provides for 3 basic groups oferehda, different from each other with
reference to their object:

» Constitutional referendum

e General referendum

e Local referendum

Il. The Constitutional referendum — General outlineof the relevant provisions.
The Constitutional referendum is provided for by 477 par.4 and 5 of the Constitution.

It can be initiated only by the National Assemblgmbers, and its object is a revision of the
Constitution.

There are two different kinds of constitutionalereinda, that | have denominated, for purpose of
clarity, aspropositivereferendum (case A) arabrogativereferendum (case B).

In case A:The Assembly may decide, with two-thirds of all nsembers, that the draft
constitutional amendments be voted in a referendline draft law for the revision of the
Constitution enters into force after ratificatiop feferendum, which takes place not later than 60
days after its approval in the Assemldyt. 177 par.4).

This case is a rather peculiar case, because the sajority that would have the power to

approve, finally, a constitutional reform (accoglito par. 3 of the same art. 177), is given also
the opportunity to opt for a referendum on the samadt constitutional amendments that could
be legitimately approved right away.

The political scenario is therefore of an Assembly willing tcargh with the population the
responsibility of a constitutional amendment, althio the political parties represented in the
Assembly do have the necessary majority to appsad a constitutional revision. Thus, the
Assembly proposes a draft constitutional amendrteetiie people, accepting the possibility that
it will be rejected.

The legal scenario is that of an ordinary initiative for tiparliamentarian revisiorof the

Constitution.

Any such initiative can develop along 3 differeatys:

1. a failure of the initiative, for lack of the reqed number of assenting Assembly members
(213);

2. the final approval of the revision with the voteraft less than two thirds of all the members
of the Assembly;

3. the alternative decision, by the same majorityrasase 2, to have the draft constitutional
amendments be voted in a referendum.
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In case B: The approved constitutional amendment is put tefarendum when this is required
by one-fifth of the members of the Asserfdotty 177 par.5)

This case B represents, on the opposite, a traditicase of a qualified minority that requests a
referendum be held in order to challenge the mgjerdecision, by submitting the same draft
amendment of a constitutional revisithrat has already been approved by the Assemblytiagth
relevant legal majorityto the popular will. It is meant to abrogate g@praved constitutional
amendment.

IILA. The draft law, art.4: constitutional propositive referendum (case A)

The draft law acknowledges, indeed, that theretaretypes of Constitutional referenda, but
fails to set type A in its proper constitutionaqrne. The Constitutional referendum is indeed
provided as one of the possibilities granted taseethe Constitution, but the ordinary process is
a parliamentarian one.

Art. 4 par.1 of the draft law assumes that a canginal referendum can be initiated by not less
than one fifth of the members of the Assembly,ibigta wrong assumption.

According to art. 177 par. 1 of the Constitution,

Initiative for revision of the Constitution may bedertaken by not less than one-fifth of the
members of the Assembly

The initiative is not according to the text of Benstitution, related to a referendum, but only to
a process of parliamentarian revision of the Ctutstn. The draft law will eventually be
approved by two thirds of the members of the Asdgmdind in such case, apart from the
provision of par.5, will be promulgated without amferendum.

As we have seen beforéhe Assembly majecide, with two-thirds of all its members, thae t
draft constitutional amendments be voted in a exidumrather than approve it directly. As it
has been written before, it is a political choed not a technical need.

It is clear that the qualified number of parlianatdns requested to call for a constitutional
referendum is, therefore, two thirds of the Assemdohd not one fifth, before the revision is

approved.

Given the misleading assumption of art. 4 par.ks $ame paragraph as well as the following
two paragraphs appear inconsistent with the Cantistit: the review by the Constitutional Court
of the initiative of one fifth of members is grouess, since the initiative prompts a
parliamentarian amendment process, and not a refene; the provision that the Assembly may
decide to hold a constitutional referendum with ténirds of its members only after the
announcement of the Constitutional Court decisisrglso to be canceled, as part of the same
wrong assumption.

In conclusion, the whole article should be re-dm@fin a way consistent with the Constitution,
replacing the initiative of “one fifth” with “twohirds” of Assembly members.

The case of a possible negative decision of thestitational Court during the preliminary
review of constitutionality of the Assembly initilee should be particularly tackled. What, if the
Constitutional Court rules out a referendum onphgposed text law? Should it be considered
finally approved (as in art. 5.5 of the draft lawj,should it go back the Assembly, or should it
be considered rejected? The first option is cdgtaimong: in this case, in fact, the amendment
has never been approved as such, while the requoiegakity has been achieved only to present
the text to the referendum. Both the other solstiappear legitimate, but it is advisable that the
law takes a clear stand between them.
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[I.B. The draft law, art.5: the constitutional abrogative referendum (case B)

Case B, as we called it, is dealt with in art.3haf draft law.

This time, the general constitutional frame is ezdpd by the draft law..

The referendum provided by this norm is, in itsstahce, an abrogative referendum. It offers to
the popular vote an already approved amendmentth®reason, in fact, art.5 par.4, stipulates
that CC reviews preliminarily the constitutionalitf the request by this group of Assembly
members th compliance with paragraphs 2 and 3 of art. 151~

This article stipulates:

(2) Issues related to the territorial integrity thfe Republic of Albania, limitations of fundamental
human rights and freedoms, budget, taxes, finanuligations of the state, declaration and
abrogation of the state of emergency, declaratibwar and peace, as well as amnesty, cannot
be voted upon in a referendum.

(3) A referendum upon the same issue cannot beategdefore 3 years have passed since it
was held

The issues that cannot be voted upon in a refereraicording to art. 151 par.2 are, in general,
issues that a widespread juridical tradition hagyssted not to ever offer directly to the voters
The Constitutional referendum provided by art. &f.5 of the Albanian Constitution is an
abrogative type of referendum: as such, a conistitat control as the draft law provides for, is
consistent with the system: in order to avoid thatonstitutional reform, approved by a legal
majority, might be overruled by a referendum omiésstoo easy to be decided in one sense only,
like taxation.

Some doubts are raised by art.5 par.7, where it stipulated that

The law on the revision of the Constitution doesarger into force when the majority of the
voters have voted against, but not less than 1tBasfe who have the right to vote.

We have a case of a law that has been approved layga majority of two thirds of the
Assembly, but it would be enough 33.34% of votegaimst it, to prevent it from entering into
force. It seems to the author of these notes aaxdiation: a clear minority of the population can
prevent a revision of the constitution that is @wed by a large majority of the Assembly!

It is noteworthy that the apparent likelihood wittt. 4 par.8 is a “false friend”, because in the
latter case the 1/3 of voters cast their vote emgame sense as the two thirds parliamentarians
that have already approved the draft law; whilghe former case provided by art. 5 par.7 a
minority of the voters would be enabled to overraldraft law that has been approved by the
two thirds of the Assembly.

The provision endows the existing constitutionarnmoof a particular strength, making it
specially difficult to amend it. It is a politicahoice, that the author can only point out to twe |
makers.

lll. THE GENERAL REFERENDUM- Outline of the relevan t provisions

The “General” referendum is different from the Ciitnsional referendum, mainly because it is
not related to Constitutional amendments.

Art. 150 of the Constitution provides for two typafs‘general” referendum, with reference to its
initiators:

A. the first one is initiated by 50.000 voters;

! The exclusions have been explained, in the Itafigstem, because of the abrogative character oftafian
referendum, but the constitutional choice of thbaklian system is beyond the scope of these notes.
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B. the second, by a group of MPs or the Council ofiMers.

llILA. The general referenda initiated by the voters,ttet we could call thenpopular
referenda, according to art. 150 par. 1 of the Constitutan have two different objects:

1. The people, through 50 thousand citizens who etfjeyright to vote, have the right to a
referendum for the abrogation of a law

2. as well as to request the President of the Republibold a referendum about issues of
special importance

Both such referenda are treated together under art6 of the draft law.

According to the draft law, a popular referendum ba initiated by a _“group of not less than 12
initiators’.

The law does not say anything about who can baitiator. The Constitutional norm stipulates
that 50.000 citizens who enjoy the right to voteehghe right to a referendum, and it may be
understood that initiators belong to that samegmate it would be better to make it clear in the
law.

12 initiators of a referendum pursuant to art. }&0.1, register the request to hold such
referendum with the CEC: the request shall contaéntitle, number and date of approval of the
law, that is requested to be repealed, as wehasntumber of the Official Journal where it [the
law] is published.

There is no provision for the abrogation of somespaf a law.

Although with clear limitations, it should still bgranted the possibility to abrogate only some
parts of a law, especially considering that sonaes Imnay well contain very different regulations,
concerning different issues. To limit the abrogatreferendum to the whole law, could become
an undue compression of a constitutional right.sTissue will be specifically treated in the
following part.

A second outstanding issue is the role that th# @na gives to the CEC.

It has to verify the request for referendum, anthini45 days from the deposit of the request
with the 50.000 signatureskes the decision for its acceptance or rejection

Upon what ground the CEC takes such decision igleatly stipulated.

There is a specific procedure for the “formal iukgities”, but also this category is rather vague
and although it should probably deal with the raegty of the signatures collected, it would be
strongly advisable to explain the limits and bouatisuch control of formal irregularities.

The CEC may alsdecide to join in one the same issues within aestjor join the requests on
the same issue, which is immediately communicatdtketrepresentatives of the request/requests
(par.7). It is a matter of high relevance, becathisejoining of several issues or requests can
affect deeply the possibility of success of a refeum.

There is no specific provision for a control of Gotutionality of the request of referendum by
the Constitutional Court, as for art. 5 par.4. Saofission does not seem to have any rationale
behind it, and is probably just due to the fact tha Constitution already provides such control
by the Court in art. 152 par.1 as well in art. 18t,h. It would still be advisable to provide fior

in the law, as well.

The referendum can be heldr'an issue of special importarigaursuant to the Constitution.
The law does not engage in the explanation of vaeiméssue of special importanazan be in
order to be legitimately object of a referenduma’grom the direct exclusions provided by art.
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151 par.2 of the Constitution, the open characfethe term “issue of special importance”
suggests that the law provides a more definiténgettf what an “issue” can be. In the first place,
it has to be a “guestion” to which voters can amsyesor no. Furthermore, the question must be
clear, homogeneous, complete and univocal

The lack of any such clarification is quite serioaad furthermore there is no device in the
system to cope with the task to accept or rejech sureferendum, and to review it according to
such criteria.

The problem is even more serious, since art. 1522paf the Constitution stipulates thathe
importance of special issues, as provided in Paapbs (1) and (2) of Article 141, is not
subject to judgement in the Constitutional Cdurt

The last norm has to be interpreted in the sereetiie Court cannot decide if the issue put to
referendum is important or not. But it cannot beeripreted in the sense that the Court cannot
control the constitutionality of the referendum.

What remains not requlated is the definition of $becial issues, and the body that will exercise
any control over the request.

A possible answer is found in the phrasing of #80 par.1 of the Constitution, where there is an
apparent different procedure between the requesarioabrogational referendum and the one
about an issue of special importante the first case, the people have the righa referendum;

in the second, they have the rigbtrequest the President of the Republic to hotdfarendum.

Is there a difference between the two cases? Dwedtesident, in the latter case, have the
ultimate decision over holding or not the referan@u

Art.6 par.3 of the draft law deals with this panter case, and it is provided that the President
may decideéo hold the referendum within the current year. ®danean that the President may
as well decide not to hold the referendum at all?

It is a constitutional issue whether to attribute the President of the Republic, or to the
Constitutional Court or the CEC the power to adoniteject the request of referendum about an
issue of special importance, pursuant general ipignon normative acts. In any case, the issue
must be regulated, being of the utmost importance.

I11.B. General Referendum : Assembly initiative ofa referendum pursuant art. 150 par.2 of
the Constitution.

The Assembly may decide thah issue or a draft law of special importance besented for
referendun(Constitution, art. 150.2)

The (draft) law at art. 7 stipulat®hen the Assembly decides for a referendum acaptdin
Article 150, paragraph 2 of the Constitution, therms and procedures provided in Article 4,
paragraph[s] 4 and 6, Article 6 paragraphs 5, 7,18, 11, 13, and 15 apply by analogy.

In the draft law that has been made available ® dlnthor of the present notes, art. 6 does not
have the mentioned paragraphs over 7. Moreoveragaphs 5 and 7 of art. 6 are hardly
consistent with a referendum initiated by the Addem

2 The point is treated by Stefano Nespor in his cemts
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The constitutional frame is that of a proposal hg @fth of the MPs or the Council of Ministers,
that has to be approved by the Assembly as for rgenerms, according to art. 78 of the
Constitution by the majority of votes, in the pmese of more than half of its members.

In the case of presenting a draft law for referendwy the Assembly, we are in a situation
similar to art. 177 par. 4, with the only differen¢hat the law is not a revision of the
Constitution. The same comments apply to this case.

It is as we said a peculiar provision, becausestdme majority that would have the power to
approve the law at the end, can decide to opt fefexendum on the same draft law that it could
legitimately approve itself, although prompted byraup of MPs or the Council of Ministers.

The political scenario is therefore of an Assembly that wantshre with the population the
responsibility of a draft law of special importanedthough the political parties represented in
the Assembly do have the necessary majority tocmgpsuch a law.

Or the case could be of an Assembly that cannahréd®& necessary majority to approve a draft
law, but it does reach such majority to presentitadt to a referendum.

In any case, a draft law will be presented to teepte, and the people will only be able to say
Yes or No to the draft as it is.

The formulation of the draft law is responsibildf/the Assembly.

The Assembly may also decide that an issue of ap@eportance be presented for referendum.
In this case, all previous comments about the problof such an institution, apply as well when
the initiative is of the Assembly:

» definition of the admissibility of the request

* body entitled to admit/reject the request

* majority required

IV. Local referendum pursuant art. 108 of the Consitution

Self-government in the local units is exercisedulgh their representative organs and local
referenda(Constitution, art. 108)4

Art. 8 of the draft law provides two types of locaferenda:

* a popular one, requested by the voters of a looatmment entity, byA number of citizens
with the right to vote in an entity of the locaMgonment, not smaller than 5% of the number
of citizens with the right to vote there

» and another one requested Aynumber of municipality/commune councils, whigbresent
not less than one third of the population of thgioe.

In both cases, the object of the referendum wilt &re important issue of local self-governnient

in the relevant entity of the local government.

It seems that at regional level, a local referendoud be requested either by 5% of the voters
or by the councils that represent one third ofgbpulation.

Nothing is said about the definition of the impattéssue. There is a general reference, by par.4
to the norms and procedures provided in Article paragraph 4 and 6, and Article 6,
paragraph[s] 1, 2, 4,5, 6, 7, 8, 9, 10, 11, 13dd apply by analogy.

The references of the draft law text availableareng: art. 4 par.4 cannot be applied as such;
art. 6 has only 7 paragraphs; paragraphs?, 4, 5, 6, 7 should be adapted to the local
referendum, better than simply referred to: a loederendum will never be abrogative of a law.
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Nothing is said about the body that will take aafimecision about holding the requested
referendum, and no role is given to the Regionatidn Commission of the location where the
referendum is going to be held.



