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1. I ntroduction

In its Report on the constitutional situation insB@a and Herzegovina with particular
regard to human rights protection mechanisms, theogean Commission for
Democracy through Law (Venice Commission) recomrednahter alia, the creation of
an Ombudsman institution in the Republika Srpskaofking Group was set up to this
end comprising the Commission's Rapporteurs andrexpppointed by the Directorate
of Human Rights of the Council of Europe.

The Venice Commission Rapporteurs, Mr G. Batlitr, J.-C. Scholsem and Ms M.
Serra-Lopes, met on 24 April 1997, in Strasbourthvidr A. Gil Robles, former
Defensor del Pueblon Spain and Mr P. Bardiaux, from the office ok tikrench
Médiateur de la Républiquexperts of the Directorate of Human Rights of @waincil
of Europe. The Group made the following observation

- there was a general consensus within the infen@tcommunity on creating
this position quickly

- for this purpose, consideration had to be giverthe judicial systems for the
protection of human rights in Bosnia and Herzegamveharacterised by the complexity
in the Federation of Bosnia and Herzegovina anditnglicity, if not non-existence, in
the Republika Srpska; the need to give some imatedhought to the nature of the
long-term relationship between the Ombudsman streéh the Republika Srpska and
the existing Ombudsman structures in Bosnia anaédgewvina and the Federation of
Bosnia and Herzegovina, as well as the relationbbigveen these structures and the
judicial apparatus.

Following this meeting, the Secretariat of the Cassion had contacted the authorities
in Republika Srpska, and on 3 June 1997, Mr Gil IBxbtogether with Mr
Giakoumopoulos, Deputy Secretary of the Venice Casion, and Mr Titiun, of the
Directorate of Human Rights, met in Banja Luka, 3®dune 1997, with Ms Plavsic,
President of Republika Srpska, and Mr Mijanoviedttent of the Constitutional Court,
in Banja Luka. This meeting confirmed that Republirpska was interested in
instituting the office of Ombudsman and that repngéstives from the Republika would
take part in the Group's work.

Indeed, representatives from Republika Srpska wersent at the 31st Plenary Meeting
of the Venice Commission (Venice 20-21 June 198d)@esented the outlines of their
plans for creating the office of Ombudsman:
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The Ombudsman would be nominated by the Nationaéibly by qualified majority.
The Ombudsman would examine those cases preseyntedibiduals according to a
non-judicial procedure. He will control both then@ioning of the administration and
complaints of violation of human rights. The Ombuds should be able to initiate
certain procedures (e.g. before the Constituti@ualrt), in particular cases of violation
of human rights. However, he should not appeabea substitute for the judicial
apparatus. His competences should be limitedercéise ofes judicata In addition to
his role of defender of individual rights, the Ordbman could also be competent in
matters of public moral and corruption. Recommeondatmade to the authorities by the
Ombudsman should be available to the public. Thiegpenominated as Ombudsman
should have high moral qualities. His mandate shbealof reasonable length. The status
of Ombudsman should be incompatible with carryingt other functions. The
Ombudsman of the Republika Srpska will take dueowat of the activities of the
Human Rights Ombudsperson of Bosnia and Herzegamdathe Ombudsmen of the
Federation of Bosnia and Herzegovina.

A second meeting of the working group and represimes from Republika Srpska was
initially planned for 24 June 1997. However, dud¢hi constitutional crisis in Republika
Srpska, this meeting could not take place.

The Working Group further met in Venice, on 16 deto1997. It decided to pursue its
work on the basis of the outline of the projecttfa creation of Ombudsman institution
of the Serb authorities as this was communicatedhéo Commission by Mr. G.
Mijanovic, then President of the Constitutional @oof the Republika Srpska. The
Group considered in particular the Ombudsman's pwike nature of Ombudsman
institution and the procedures before it, as weltathe questions of appointment and
the structure of the Ombudsman's Office.

The Working Group further met in Venice, on 11 Daber 1997. A part of this meeting
was devoted to the hearing of the Ombudsmen oféueration who explained their
working methods. On 4 February 1998, the Group meParis. It considered and
finalised the preliminary draft law instituting ti@mbudsman of the Republika Srpska
(CDL(98)12) on the basis of a working document técaby Mr Gil Robles (CDL (97)
56) and the comments of the members of the Wordraup and Mr R. Lavin (CDL
(97) 64).

The Preliminary Draft Law on the Ombudsman on tepulika Srpska was submitted
to the Venice Commission, at its 34th Plenary Meg(Venice, 6-7 March 1998). The
Commission approved the draft (CDL (98) 12 F).

Following the approval by the Venice Commissionwids agreed that the OSCE
Mission in Bosnia and Herzegovina and the Officehef High Representative would
be entrusted with the task of carrying out furthegotiations with the RS authorities
with a view to adopting this law during 1998. Sealenainly editorial changes to the
initial draft were made by the OSCE in April 1998oreover, several meetings were
held with officials of the Republika Srpska, indiugl Prime Minister Mr Dodik, the
then President of the Republika Srpska, Mr Poplaaad the Vice Prime-Minister,
Mr Kremenovic.



-4-

The Working Group continued its work concerning thebudsman institutions in
Bosnia and Herzegovina in 1999 and prepared twibdumpreliminary draft laws: A
draft organic law on the Ombudsman of the Federatidosnia and Herzegovina and a
draft organic law for the State Ombudsman of BoaniHerzegovina.

A revised version of the preliminary draft law dretOmbudsman of the Republika
Srpska, taking into account the existence and trding of the two other draft laws was
forwarded to the authorities in Bosnia and Herzegown 13 August 1999. The
following observations and notes refer to the evidraft.

2. General Observations
- The Power s of the Ombudsman of Republika Srpska

As regards the powers of the Ombudsman of RepulSikeska, the working group
considered that, as well as examining complaintsuabuman rights violations, he
should also supervise the proper functioning ofatiministration. This wide range of
powers was considered necessary in view of the tfadt it was not possible for
individuals to lodge petitions with the Constituiad Court.

On the other hand, the working group consideretitttaOmbudsman should not deal
with "public morality and corruption”, in additici his role as defender of individual
rights. The working group found that the notionpablic morality was too vague and
was likely to weaken the Ombudsman's role by makirigo political. The working
group further considered that it was normally tlode rof the courts to examine
accusations and cases of corruption.

- Nature of the Institution and Procedures

With regard to the nature of the institution andgedures before it, the working group
was of the opinion that the Ombudsman should exaroases submitted to him by
natural and legal persons through a non-judiciadess.

He should also be able to act on his own initiafareofficig.

Relations with the judiciary

The Ombudsman should not interfere with pendingtcproceedings and should not

challenge the legality of court judgements. Hisershould not be to supervise the
judiciary and to impose his own interpretation loé ttaw. However, in proceedings

between State institutions and private personsQinéudsman should be able to make
recommendations to the State body party to thegpings (and not to the court) with a
view to a friendly settlement of the case (Artidlef the Preliminary Draft Law).

Moreover, the Ombudsman should be able to initiagal proceedings before the
Constitutional Court (see Article 4 of the Prelianiy Draft Law), particularly in cases of
human rights violations. However, referring cagethe Constitutional Court should not
be his main task and his role should not appelae &@n alternative to the courts.
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The Ombudsman should be able to intervene in theution of court decisions and to
supervise the functioning of the judicial admirasibn (e.g. undue prolongation of the
proceedings, unreasonable delays, loss of filgs etc

Pursuant to Article 6 of the draft law, the Ombudsnof Republika Srpska should also
be able to refer cases to the highest judicial aityhin Bosnia and Herzegovina
competent to deal with human rights issues, inraece with the rules concerning this
authority (i.e. the Human Rights Chamber provided i Annex VI to the Dayton
Agreement through the Ombudsperson described instme Annex and/or the
Constitutional Court of Bosnia and Herzegovina)he Tmportance of this possibility
was emphasised by the working group. Submissiotisetdighest judicial authority in
Bosnia and Herzegovina competent to deal with hurgdits issues by the Ombudsman
of Republika Srpska will contribute to easing théstng imbalance between the two
entities as regards human rights protection mesh@ni Moreover this would also
amount to going beyond the legal system of Repaldifpska to the courts of the State
of Bosnia and Herzegovina, as the office of Ombuasmvould be acting beyond the
limits of the entity's jurisdiction.

Relations to the leqislator

The Ombudsman has not legislative power nor powerlegislative initiative.
Nevertheless, it should be possible for the Ombatista propose in his report to the
National Assembly amendments to a law, when thdeimentation of the law leads to
inequitable results (Article 30, para.4).

Recommendations and Report of the Ombudsman

In principle, the Ombudsman's recommendationsdatithorities should be accessible
to the public. However, the public need not benmied about all his activities. It should
be possible to maintain confidentiality about awdicand decisions taken by the
Ombudsman in the course of his enquiries, as veeltaout those concerning secret
information, for example, relating to national sétyu In the same way, it ought to be
possible for the Ombudsman not to disclose thetitgleof those who contact him, if
they so request.

The working group did not consider it necessarytfier Ombudsman of the Republika
Srpska to prepare a report for an internationaitii®n, as is the case for the Federation
Ombudsmen pursuant to the Federation Constitufioa.Ombudsman of the Republika
Srpska should present his annual report to the @ment and the Parliament. Of course
the Ombudsman shall send copies to the High Repsgse and the OSCE.

- Nomination and M andate

On the subject of the Ombudsman's appointmentytrking group noted firstly that

the Serb plan made no provision for protecting@mebudsman from dismissal. It was
generally accepted that the Ombudsman could onldis$missed in cases of mental
disorder. The draft law should also rule on issegh as the Ombudsman's immunity,
and the possible waiver of this immunity, as tregeimportant factors in preserving the
institution's independence. The working group iatéd its support for the proposal,
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included in the plan, that the person selectedh®role of Ombudsman should be seen
to have high moral qualities.

The Ombudsman's mandate should be fairly long.Wdrking group considered that a
mandate of five years, renewable once, was suitide guarantee the institution's
independence.

The exercise of other functions, whether publiprvate, should be incompatible with
that of Ombudsman. In particular, the Ombudsmarnlghbave no political position,
and should not be a member of a political party.

The Working Group also considered that the Ombuddgdffice should have two major
characteristics:

First, the Ombudsman should appear as an institoficonfidence in the service of the
people. Having regard to the recent trauma causgethé ethnic war in Bosnia and
Herzegovina, the Ombudsman should not only fundtioan impartial manner and be
subjectively above all ethnic, political, religioas other considerations, but should also
objectively appear as an institution sufficienthdépendent and representative at the
same time. Citizens must see in the Ombudsman lyannatheir applications to the
administration.

Moreover, if the Ombudsman is an institution trdsbg all citizens, it must also at the
same time be a outstanding partner of the autheritis democratic legitimacy must be
significantly high in particular in the case of tRepublika Srpska which has had to
overcome some serious constitutional crises.

The Group thus considered whether it was appr@priat provide for a system
comparable to that of the Federation's Ombudsniene(tare three Ombudsmen, one
from each of the Bosnian, Croatian and Serb ndtigraups). After observing that
several Ombudsmen work in parallel in certain Eaewpstates (for example, there are
three Ombudsmen in Austria and two in Belgium), Geup held that the most
appropriate system might be that of three Ombudsorenfrom each national group.

As regards the appointment procedure for the Ombadsthe working group came to
the following conclusion:

The National Assembly should appoint the three Giemen of the Republika Srpska.
The President of the Republic, the Prime Ministed #he President of the National
Assembly would jointly propose three candidateth® Assembly, which could adopt
the nomination by a two-thirds majority (a leveligth would require negotiation and
would also offer the Ombudsman broad democratitinegcy). Parliament must then
appoint the three candidates within a period oég¢hmonths, as provided for and
established by the Ombudsman law. The internatioo@munity's involvement in the
appointment should be considered but only on aittanal basis and for a very limited
period of time (see Article 38 ff).



3. Obser vations on some provisions of the Preliminary Dr aft
Articles 1 and 2

The term "governmental activity” in Article 1 mus understoothto senswand should
not be limited to the executive. Articles 2 to 4kmat clear that the competence of the
Ombudsman extends also over two often sensitiasafée judicial administration (i.e.
all activities of the judiciary which do not entailjudgement, including the activity of
court registries, notaries, bailiffs, as well atagle, administrative handling of files etc),
the security services and the military. With regerdhe latter, the preliminary draft
underlines that members of the military staff atieens who can seek protection in their
relations with the military hierarchy and the adistiration.

Article 10:

The word "citizen" in Article 5 must be understaicomprising persons who have the
citizenship of Bosnia and Herzegovina, in accordawith the Law of 16 December

1997 (published in the Official Gazette 4/98), amdo are citizens of the Republika

Srpska.

Articles 19 and 41

The one year time-limit in Article 19 shall not &pfo cases taken up ex officio by the
Ombudsman and should not prevent him from examicasgs which are brought to his
attention even after the above time-limit has ediwhere necessary.

The date of 15 December 1995 (date of the entry fotce of the Dayton Peace
Agreement) aims at preventing the institution frexamining facts that occurred during
the war. It should not prevent the institution fr@xamining situations which started
before that date but continue after it (continuimations).

Article 37:
This provision implies that the Government is notolved in the presentation of the

Ombudsman budget to the Parliament. It does natlyste that expenses of the
Ombudsman institution require a visa by the finalhoontroller.



