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The following comments are subject to two cavedts] am not familiar with Latvian law.
Provisions that seems either obscure or questien@bime may be quite clear or clearly
correct in the light of

Latvian law.

(2) The comments are based on an English traoslatiTranslations are inherently

unreliable. Thus, some of the comments may resldily from errors or obscurities in the
translation.

General Comment - Articles 16, 17, 19-1, 19-2, and 25(4), (5).

The primary purpose of the amendment is to exghedjurisdiction of the Court by
allowing more entities standing to gain accessh# Court, in particular, individuals with
human rights complaints, the Human Rights Burealicaurts. This is a laudable objective
and none of the comments herein are meant to d&geuthat. However, when the
amendments are grafted onto the existing law, wisiitself somewhat flawed in the manner
| will describe, they can result in two effects winiare deleterious: (1) the Constitutional
Court may be overwhelmed with applications by theé® would have standing; (2) the
applications will include a huge number of issubattthe Constitutional Court is not
especially equipped to deal with, and which otlents can handle more effectively.

The reason for this is that although the Constituitself seems to focus on constitutional
review, as set forth in Article 85 (“The Constitutal Court shall review cases concerning
the compliance of laws and other legal norms with@onstitution”), it also grants the Court
jurisdiction in “other cases placed under its [G@ongonal Court] jurisdiction by law.”
Const. Art. 85. The Constitutional Court law, &héis 16-19, both in its original version and
after the proposed amendments, authorizes anddnolel@gates the Constitutional Court to
review cases regarding compliance of many legaimsoand acts not just with the
Constitution but with other laws as well, includistatutes, regulations of the Cabinet of
Ministers, international agreements, and a catcpralision “the law.” This can produce an
enormous number of cases that deal with the valafieverything from ministerial acts and
administrative regulations to international trestielf standing is limited - as it is now,
without the amendments - then this broad grantie$gliction is not likely to overwhelm the
Court, for relatively few entities have accessh® €Court and fewer still are likely to have an
interest.

Even with limited standing, however, the Consiimél Court still has no business
dealing with non-constitutional issues. It is paiticularly qualified to do so, for the only
task for which the Constitutional Court has a specompetence is that of constitutional
review. The courts of general jurisdiction, on tbther hand, deal with such non-
constitutional matters all the time, for compliaméenorms and actions with norms of higher
legal force is a standard issue for both admirtisacourts and courts of general
jurisdiction. This is even more true with respicthe compliance of specific normative and
other acts of high and other state officials witkelevant law.

If the Constitutional Court is forced to spend eeaj deal of time on these non-
constitutional cases, it will not be able to deveteugh time and attention to the vital
constitutional questions that will probably comefdoe it with the expanded standing
provisions, especially through referrals from thengral courts and the constitutional
complaints.
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Finally, the Court’s stature and prestige in tbenmunity depend on its being seen as a
special tribunal entrusted with maintaining andnpoting the highest values of the State and
nation. Although the Constitutional Court doesuieg a significant number of important
cases to come before it, it is very important thaiot be seen as just another tribunal with
jurisdiction over quite ordinary cases.

In sum, the proposed Constitutional Court law asmeents pose two problems: (1) the

Constitutional Court may be overwhelmed with a hogenber of cases; and (2) there is no
need to have the Court decide non-constitutiorzblpms.

Specific Comments on Proposed New Articles

Article 1(2)

What is the relationship of the “Procedural Lawtleé Constitutional Court” to the Rules
of the Constitutional Court, referred to in orididaticle 14 and Article 20(4)? | found no
reference anywhere else in the Constitutional Chas to this Procedural Law, which
appears for the first and only time in this progbamendment.

Article 16
The General Comment applies here to Article 16(1).
Article 16(2)

A problem arises with treaties that are alreadyfied. Obviously, treaties involve
relations with other nations and if the Constitodb Court overturns an already ratified
treaty, this could create international complicasio

On the other hand, it would be anomalous to allogvcontinuance in force of a treaty
that violates the Constitution if, as appears t®edn Latvia, treaties are subordinate to the
Constitution and not of equal or superior force.

One way of dealing with this problem is to alldvetCourt to rule that a decision finding
an already ratified treaty unconstitutional is ®vdiven only prospective effect, so that legal
relations based on the treaty remain in effectamtbhe Court decides otherwise. This matter
could be left to the discretion of the Constituab@ourt.

Article 17(2)

1. The reference to “acts of the Cabinet of Mans’ is unclear. Does this refer to
individual acts, as opposed to legal norms? Aatit6(4) refers both to “acts” and to
“normative acts,” implying a difference between thve. If the provision refers to individual
“acts” of Cabinet ministers, this too can produceesy large number of cases, especially if
this refers to compliance of such acts with “otlagvs,” as well as with the Constitution.
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2. The fact that “normative acts issued by intiths or officials subordinated to the
Cabinet of Ministers” can also be analyzed for chamge with “regulations of the Cabinet
of Ministers” injects the Constitutional Court, éninatters that are even more appropriate for
the general courts rather than for the Constitalid@@ourt since not even a statute is involved
in this context. The additional cases this couladpce is also very great, for the provision
can cover the entire administrative apparatuseSiate.

Article 17(6)

This provision currently limits standing to chalee a minister’'s decision to rescind
municipal regulations to the relevant municipal moly and no amendment is proposed.
Here | think that standing should be expanded ¢tude individuals or the Human Rights
Bureau, because a rescission could violate thetibatien by rescinding a municipal
regulation designed to protect a person’s righter example, a municipality may enact a
local law that grants certain ethnic groups languagghts, in compliance with a
constitutional provision or a treaty obligation poomote ethnic diversity and autonomy.
Rescission of this law could violate the groupshstitutional rights, and the Human Rights
Bureau and any individual personally affected stiobe permitted to challenge the
rescission. This is likely to involve very few eas

Article 17(7)

If compliance of norms with international agreemseis kept within the jurisdiction of
the Constitutional Court, it is not clear why theshould not be a right to challenge
compliance of municipal regulations with such agreats.

Article 19

| think the numbers are incorrect. | think it sltbread Y1, 87; 12, 86; 74, 85; 16; 7, §6.

Article 19-1(2)

Although this may sound inconsistent with the prmomments about excessively
expanding the jurisdiction of the Constitutionalu€ this provision seems to me to be too
narrow because it is one-sided: limiting the casglonly to cases where the court or judge
of the land registry concludes that the norm doefact violate the Constitution wrongly
allows appeals to the Constitutional Court onlytfusse who unsuccessfully defeti law,
as opposed to those who unsuccessfully challéregéaw. This is one-sided and unfair. The
application of a court or a judge of the land regishould be permitted if the court or judge
concludes that there is a substantial questisnto whether the norm complies with the
constitution, and there should be no need to colechhat the norm in fact violates the
Constitution. (I do not make this suggestion farsth situations where the norm simply does
not comply with “a legal norm of higher force”.)

Moreover, given the normal reluctance of civil Ilguwdges of the courts of general
jurisdiction to find that laws and other normata&ts do indeed violate the constitution, this
puts an almost insuperable burden on the challeng@r this reason, referral provisions
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similar to those adopted by Italy, Poland, Romiriad elsewhere, in which it is enough that
there be a questiaas to constitutionality for a case to be refetathe Constitutional Court,
should be adopted.

In addition, there should be a provision that pemtings in the Court or the land registry
are suspended pending the outcome of the ConstialtCourt decision.

Article 19-2(4)

Whether or not to suspend the execution of a @géneourt’'s decision when the
Constitutional Court considers an individual's diméional claim, should be left to the
discretion of the general court and the Constihg&ioCourt. Unless there is such a
suspension, the decision of the Court may be ofaloe to the applicant. Both the lower
court and the Constitutional Court should thereftv@ve the power to suspend the
proceedings if allowing the lower court’'s decisitango into effect will effectively prevent
the Constitutional Court from providing the appiicavith effective relief if his complaint is
sustained.

Article 20(2)

It is not clear from the translation whether thiges the judge the discretion to refuse to
initiate a case under these circumstances, or whéith is obligated to do so. Ordinarily |
would think that he is obligated to do so, but pireasing, at least in the English translation
submitted to us, makes it appear discretionary.

! Italy: Const’l Law No. 1 of 9 Feb. 1948, 81; LavoNB7 of 11 March 1953, §2; Poland: 1997 Const. 298,
Constitutional Tribunal Act Art. 3; Romania: Law tre Organization and Operation of the Constitwtic@ourt,
Art. 23.2.



