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Introduction

1. In April 1999 the Council of Europe Parliamegtakssembly Committee on the

Honouring of Obligations and Commitments by Memi&tates decided to have the
constitutional developments in the Republic of Mmnd monitored by the Venice

Commission, which was notified of the decision éftdr of 3 May 1999. In addition, on 25
May 1999 the question of the constitutional refomas referred to the Commission by the
Parliament of Moldova, which presented the Venican@iission with a draft constitutional

revision prepared by 39 of its members.

2. This draft was the subject of a preliminary d&sion at the plenary meeting of the
Venice Commission from 16 to 18 June 1999 in thhtliof a report by Mr Moreira (CDL
(99) 32 rev,). The Commission's rapporteur regattiedproposal by 39 parliamentarians as
complying with European democratic standards.

3. On 1 July 1999, following a consultative refetem on possible amendment of the
Constitution, the President of the Republic of Mmdd, Mr Lucinschi, signed a decree setting
up a National Committee to draft a law for amendihg Constitution of the Republic of
Moldova (Constitutional Committee).

4, Since September 1999 the Venice Commission rasged co-operation with the
Moldovan Constitutional Committee mandated by thesiélent of the Republic to draw up a
scheme of constitutional reform. A delegation @& Yenice Commission visited Chisinau on
18 and 19 September 1999 for talks with the Cangital Committee and the Parliament.
This initial encounter was followed by two plannimgetings in Venice on 18 October and in
Strasbourg on 5 November 199 ktended by representatives of the Moldovan Radia
and the Constitutional Committee.

5. In the course of this co-operation, a numbecrdfcised items of the draft reform
have been amended by the Moldovan authorities gaigard to the recommendations made
by the Venice Commission's experts. This partidylaoncerns the Parliament's budgetary
powers and the provisions which could possibly reffected the independence of justice.

6. However, the Commission feels that the draft asw stands still retains a number
of elements which preclude declaring it consisteitt European democratic standafds.

7. This opinion concerns the drafts for legislationamend the present Constitution,
prepared by the Constitutional Committee and subknhito the Venice Commission during
its visit to Moldova on 18 September 1999, as waslthe draft amendments proposed by 39
members of the Moldovan Parliament in April 1999.

! In the space of two months the Constitutional @dtee has presented the Venice Commission with 4

successive versions of the draft constitutional redmeents, each aimed at instituting a presidentyeitesn of
government in Moldova

2 By an information note dated 19 November 1998ydent CDL (99) 73), the Constitutional Commission
informed the Venice Commission that articles 72(2y3and 82 (3) were changed followed the experts’
observations. Article 73(2) was modified consitdyraand no longer creates any problem, howeveiclag 72
and 82(3) were not significantly changed.
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l. The procedure for amending the Constitution of he Republic of Moldova

8. The Parliamentary Assembly's request that thenicde Commission monitor
constitutional developments in the Republic of Mndd came at a time when the President of
the Republic of was staging a consultative refememdn the introduction of presidential
government in Moldova. The constitutional refornogess was then in its early stages and
the procedure to be followed unclear, as it ill i

9. The President of the Republic considered hineagtfiorised by Articles 75 and 78 f.
of the Constitution to avail himself of his riglat tall a referendum on a question of national
importance, in this case the amendment of the @otish. Nonetheless, this interpretation
seemed to override the provisions of the presemsttation on constitutional amendment.
Article 143 paragraph 1 of the Constitution in facovides"Parliament has the right to
adopt a law for revising the Constitution after legs than 6 months from the date when the
revising initiative was submitted. The law shallgassed by a two-thirds majority".

10. On 3 November 1999 the Constitutional Courtivéedd a judgment interpreting
Articles 75, 141 paragraph 2 and 143 of the Canstih. The Court confirmed that all
constitutional amendments must be made accordiriget@rocedure prescribed by Articles
141 and 143 of the Constitutidn.

Il. The draft law for revising the Constitution of the Republic of Moldova put
forward by the Constitutional Committee on 29 Octoler 1999

11. The draft put forward by the Moldovan Constdoal Committee on 29 October 1999
is intended to establish a presidential system.

12. It should be noted at the outset that thikesfourth version of the draft examined by

the Venice Commission. Since September 1999 thest@otional Committee has been co-

operating closely with the Venice Commission, aadesal meetings have brought together
the drafters and the Commission experts. The Cogiomnisvelcomes the fact that a number
of preliminary observations made by it's expertgehldeen taken into account by the authors
of the proposed reform. However, several disputabiats singled out by the experts from

the start of he co-operation are still presenhtext of the proposed constitutional reform.

13. While emphasising its constant position thaiosing the form of government is the
Moldovan people's sovereign right, the Venice Cossion regards the system set out in the
text of 29 October as a mix of the different prestithl and semi-presidential systems existing
in the democratic countries which is likely to loyithe powers of the President, the Government
and the Parliament into conflict and offend agaihstprinciple of separation of powers.

A. General comments

14. The scheme of reform under discussion insttuse presidential system more
assertively than the earlier texts. The Presideatlh the executive; the Government acting as
an assistant to the President (Articles 82, 83jlidMaent cannot be dissolved (Article 85

3 The full text of the Court's decision is reprogiin Appendix | to this opinion.
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being excluded from the text of the project); thehexye of the various types of laws is
established by and their approval rests with thdidPaent (Article 72); provisions with force
of law within the “law sphere” (see para.20 beloagiopted by the Government must be
passed by the Parliament. The Commission is ple&sedote the introduction of the
independent institution of Advocate of the Peopld ghe maintenance of the Parliament's
budgetary power.

15. At several points in the discussions betweervitnice Commission's experts and the
Constitutional Committee's representatives, theeldastressed that the amendment of the
present Constitution was aimed at transforming skeni-presidential system under the
present Constitution into a wholly presidential onccording to the Constitutional
Committee, a reform along these lines is imperdiewing the consultative referendum of
23 May 1999 in which the people came out in favafistrengthening the President's powers.

16. The Commission observes that by comparison thighorthodox presidential system
as established in the United States, the ConstitatiCommittee's draft displays substantial
differences: calling of referendums on the Predidemitiative (Article 75); limited
involvement of the Parliament in the sphere oftiesaand foreign policy, and especially in
the appointment of certain senior officials (Antisl 66 and 88); commitment of the
Government's political responsibility solely on itsvn initiative (see para. 18 below).
Furthermore, the procedure for committing the Gorent's responsibility in connection
with the passage of draft legislation may signifiya restrict the Parliament's legislative
power (Article 106). All the above differences icalie that the draft under consideration
institutes a remarkably strong presidential system.

B. Comments on the specific provisions of the draft

17. Article 61 concerning election of the membdrParliament is amended in the sense of
introducing a composite electoral system. This seduby several democratic states and
technically this aspect raises no problem. Howefegrgreater surety of political pluralism in
the Parliament, it would be advisable to specibt tine election of 31 members in multi-seat
constituencies shall be conducted by proporticglasentation.

18.  Article 72 paragraph 6 of the draft enabledi&aent to adopt a motion of censure
against the Government but not, it should be oleskref its own motion. The Government
can declare itself accountable (Article 106 parplgrd of the draft) and, should the
Parliament withhold its approval of a programmebi proposed by the Government and
adopt a motion of censure, the Prime Minister iquned to tender the Government's
resignation (paragraph 2 (b)). In point of facyigg the sole authority to the Government to
hold itself accountable to Parliament would seerdit@rge from the constitutional practice
of European democracies.

19. In the same context, another problem ariseardaty the appointment of the Prime
Minister and the Government. Under Article 82 pasph 1 of the draft, the President
appoints the Prime Minister after consulting thdipmentary majority. It is further stipulated
in this article that the members of the Governnagatappointed by the President at the Prime
Minister's proposal (paragraphs 1 and 4). Theradsprovision requiring the latter to
represent the parliamentary majority, in consegeafovhich the Government can have no
real foundation on the political forces in the Rament. The Government has every
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appearance of a body exclusively controlled bywahdlly answerable to the President under
the terms of Article 82 paragraph 3, except inghent of its deciding to accept responsibility
before the Parliament. Plainly, there is no linkwesen the Parliament's legislative activity
and the Government's executive power.

20.  Article 72 paragraph 3 of the new draft lite &ireas in which laws are enacted. This
is an uncommon practice in modern constitutionateayps. Normally the Parliament, except
in the special cases prescribed by the Constituffion example under the procedure for

delegation of authority to legislate) is the sadgis$lative body and as such empowered to
legislate in all areas. Listing the areas is apfinat this power, which scarcely seems

justified.

21.  All the political forces in Moldova do indeedesn to agree that the constitutional
reform should seek to strengthen the executive pdwstituting a more effective role for the
executive in the passage of the State's legislaicess meets the requirements of
rationalisation accepted by several present-dayodeauies. It is perfectly normal for the
executive to call for urgent procedure and to s@briies for its legislative bills. This
procedure is very highly developed in the Frencktesy, for instance; Article 44 of the
French Constitution prescribes the procedure ofta vestricted to the text proposed by the
Government while Article 49 makes it possible tonoait the Government's responsibility in
respect of a bill, in which case the text is regdrés carried without a vote unless the
National Assembly passes a motion of censure agéies Government. If, however, the
French National Assembly objects to the Governmagatlicy, it may at any time and on its
own initiative pass a motion of censure againstGlgernment. This ensures the democratic
functioning of the institutions as the system ides controls and countervailing powers. But
the Commission observes that the Moldovan Congtitat Committee's text affords no such
controls and countervailing powers.

22. Their absence from the draft also works theerotay. Under the Constitutional
Committee's proposals (the exclusion in Articled5'Dissolution of Parliament" from the
Constitution in force), the executive no longer lsey means of countering a motion of
censure without the right to dissolve Parliament] this excludes parity between executive
and legislature in the exercise of their rightdgislative initiative.

23.  Article 73 paragraph 2 on legislative initigjvwhich provides that legislative

proposals by members of Parliament shall be plawedhe Parliament's agenda with the
approval of the Government, is contrary to the @ple of the independence of the
legislature. Granted, the process of drafting lamBarliament is lengthy and the Government
may wish to limit debate on legislative proposalst melating to priority matters, but

restrictions on Parliament's right freely to leaisl cannot be imposed by the execttive.
Admittedly, certain countries have arrangementsralhne the Government may secure the
power to legislate in a number of areas clearlynéef by Parliament in order to respond
promptly to situations that demand immediate actimr example, according to Article 38 of
the French Constitutioriithe Government may, in order to carry out its pragme, ask

4 According to information recently received by Yrenice Commission, the latest version of arti@y

has been modified to read that only “propositiogysdeputies which entail the increase or reductibthe
budget’s financial resources are including in therlRment’s agenda with the Government’s approvarhis is a
positive change.
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Parliament to authorise it, for a limited periody take by ordinance measures normally
within the legislative spherg'however, Parliament retains control over the esscby a
mechanism that renders the ordinances null andifaitill for their ratification is not tabled

in the Assembly before the date set by the enabdiag Another factor conducive to
parliament-government balance of powers is thatRfeech Government is drawn from the
parliamentary majority (which indisputably aids egier consideration by parliament of
proposed laws considered high-priority by the Gowent). As stated above (para. 18), such
is not the case in the system which the Constitati€ommittee's draft revision purports to
institute.

24, Article 75 of the draft concerning referendisnalso liable to interfere with the
Parliament's power to legislate. It specifies thtgpes of referendum: constitutional,
legislative and consultative. The right to initiateferendums belongs to the citizens, to
Parliament and to the President of the Republicag?aph 2 of the draft article gives the
Parliament and the President of the Republic tgbtrio proclaim referendums. In these
circumstances, where the Government, which undersifstem advocated by the draft is
accountable to the President alone (except wha@niimits its own responsibility before the
Parliament), does not succeed in compelling théidPaent to pass a law, it may ask the
President to have the law approved by citizen vidare, it should be emphasised that any
law approved at referendum may only be amendetiddgame procedure (paragraph 4 of the
draft article). The Venice Commisison considegt tleferendum is a democratic instrument
which is used by many European democracies, buhentext of the draft presented for
examination, and taking into account the other isions of the law for constitutional
revision, this rule which establishes a sort of deracy by referendum, is of concern to the
Commission. Indeed, it is open to question wheslueh a system enabling the executive to
take the legislative process out of the Parliarmehtinds may not gravely infringe the
principle of separation of powers.

25. In adopting the position stated above (esdgcial paragraphs 23 and 24), the
Commission would no means cast doubt on the exetsitability to generate legislation,
which is often necessary and moreover commonplblometheless, it is expedient in a
democratic system upholding the separation of pswieat the legislature should always
retain power to review the executive's legislatbegput and to decide on the extent of its
powers in that respect. The restrictions genenaliiced on the regulatory function of the
President and the executive under presidentialesyst éxecutive ordersetc.) is an
expression of this principle.

26. The chapter on the judiciary in the Constitodilo Committee's draft raises no
criticism. However, Article 88 indent "m" entitldbe President to confer senior ranks on
judges. It would be more prudent to vest this adtynan the Supreme Council of the

Judiciary to avert any risk of the executive inflamg judges.

lll.  The draft proposed by 39 members of the Parlianent of the Republic of Moldova
1
27 The project of constitutional reform that hasrb@resented by the Parliament of the

Republic of Moldova aims at the strengthening ef ¢bnstitutional position of the executive.
The innovations that are sought after are four:
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0] The government gets the power to establishripyidor the parliamentary discussion
of the governmental projects of legislation, oodier projects laid before parliament
which it is interested in, as well as the adoptafnan urgent procedure for the
parliamentary discussion thereof (art. 74 of thesZitution).

(i) The government may engage its own respongibilefore parliament by the way of
the presentation of a political programme, a datian of general political
importance or — most importance of all — a projettegislation, which shall be
conlsidered as adopted unless a vote of no confdisnapproved by parliament (art.
106);

(i)  The government may legislate through "ordioas!', providing that it gets previously
a legislative delegation from parliament (art. 06

(iv) At last, no piece of parliamentary legislation ¢l adopted by parliament when it
implies the increase of the budget expenses orddwease of budget revenues
without the consent of the government.

28 All of the proposed changes to the Moldavian STitution have their source in the
democratic European constitutions, specifically Brench Constitution of 1958. But this
circumstance does not spare the necessary stuhcbfone of the proposed changes.

2

29 The power of the government to establish prewifor the projects it is interested in
upon the parliamentary agenda comes from art. 48efrench Constitution. It states that
the agenda of both chambers of parliament shadl giority, according to the preferences of
the government, to the projects presented by itselfo the projects of the members of
parliament that are accepted by the government.

30. There is no reason to think that such an ekexprivilege runs against the essential
rules of parliamentary democracy. Of course prowisishould be taken in order that this
prerogative of the executive does not eliminategather the autonomy of parliament to set
its own agenda and to discuss legislative projettier than those presented or supported by
the executive, specifically those that are tabhedhe opposition parties. But apart from that
prevention, one should accept that the governnvemth has been approved by parliament,
is entitled to the actual means that it feels toneeessary to implement its legislative
program.

3

31. The new article 18éhas its recognisable source in the French Cotistittoo (article

39, 88 1 and 3). According to it, the governmentyrdacide to engage its own political
responsibility before parliament upon a politicabgram or declaration or upon a project of
law. In that case those documents are considerkdvie been approved by parliament unless
a vote of no confidence is proposed by a certaimbar of members of parliament and
approved against the government.
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32. The peculiarities of these rules are twofaidtfthe government wins an implicit vote
of confidence inasmuch as there is no actual vbtemfidence but only the absence of a vote
of no confidence; second, this "negative" vote ohfdence may involve the automatic
approval of a project of law without an actual dission and vote of it by parliament. This
scheme amounts to giving to the government a speedy of forcing the approval of
legislation that otherwise could meet the disapako¥ parliament.

33. It is not difficult to raise a few objectiongaanst this rule that allows the government
to pass important legislation without the need mfeaplicit approval by the representative
assembly. May be that in this we are touching tkey Vfrontiers of the parliamentary

prerogatives in a representative democracy. Bubtiections should not be overestimated.
The French experience shows that this is not areanalble sacrifice of parliamentary
privilege.

4

34. The delegation of legislative powers by parkamupon the government is nowadays
a very common feature of parliamentary democracies.

35. Typically we find two main ways of governmeegislation. One is the delegation of
legislative powers by parliament, for a certairuessand on a temporary basis, and usually
without the need for the parliamentary ratificatiminthe law issued by the government. The
other sources of government legislation are theasdns of urgent necessity, in which there
is no previous delegation, but that require pardiatary ratification within a short period of
time. This is the system that is adopted for examipy the Italian and the Spanish
constitutions.

36. The Moldavian project is a very cautious orfee @elegation should require:

0] A request by the government regarding the imm@etation of its own program of
activities (which is submitted to parliament whe jovernment is appointed);

(i) The approval of the delegation by parliameambtigh an "organic law", that means a
law approved according to the specific procedurarttle 74(1) of the Constitution,
which requires a double vote of the majority of thembers of parliament.

(i)  The identification of the subject of the walibe "ordinance" of the government, as
well as the time in which the government enjoysdekegated legislative powers;

(iv)  The eventual ratification of the ordinancegarliament.

37.  Again, the main source of this constitutionedgmsition is the French Constitution
(article 38). Nevertheless one should bear in ntfiad in France there is a separation between
the domain of parliamentary law (art. 34) and tbendin of the government regulation (art.
37), in which the government enjoys real primarynmative powers, with no need of
parliamentary delegation. On the contrary, in tlemdin of the government regulation
parliament is not allowed to legislate. This is tiw case in Moldova, where the government
has no such para-legislative powers of its own, ahére the regulation powers of the
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executive are meant only for the implementatiothef parliamentary laws. In Moldova every
issue belongs to the domain of parliamentary lausT the proposal of constitutional change
should be rephrased in order to take account afiifferent constitutional framework.

5

38. The prohibition of the adoption by parliamemtlegislation that could involve an
increase in the government expenditure or the dser®f the government revenue is also
very common nowadays in several constitutions ofgraentary democracies. Constitutional
provisions to that effect may be found, for examtethe German Grundgesetz of 1949
(article 113) or the Spanish constitution of 19&8i¢le 134(6)). But the immediate source of
the Moldovan project is once again the wordinghed French Constitution (art. 40). This
limitation of the parliamentary prerogative is motompatible with parliamentary democracy.
It may be a necessary condition for the abilityhef government to get along with its policies,
especially under conditions of budget constrictiolkere are no reasons whatsoever to
condemn this solution.

6

39. The aim of the proposed constitutional chanmgedvioldova is confessedly the
strengthening of the executive position in the feamark of the constitutional system of
government.

40. A strong executive is not necessarily agairetigmentary democracy. On the
contrary, it is weak executives and governmentainiity that are very often a threat to
parliamentary democracy.

41. A fair balance between parliamentary sovergigmd government strength is the
main concern of the so called "rationalised paréiatarism" parlementarisme rationnali3é
since the earlier decades of this century, which heaen the remedy indicated for the
weaknesses of traditional parliamentarism in camial Europe, mainly the political
instability brought about by the excessive depeodeari the executive from parliament.

42. It needs no emphasis the assertion that pastitary democracy should "deliver the
goods" in order to ascertain its own legitimacy auteptance. That means essentially to
ensure efficient and stable governance of the ypolihe "excess of parliament” is very
seldom a virtue. Provided that the government ramaiccountable before parliament and
cannot act against its will, parliamentary demogiaaves enough ground for a vast array of
provisions with the aim of strengthening the cdnsittnal and political position of the
executive within the system of government.

43. No wonder that the changes which are beingudgsd in Moldova have their main
source of inspiration in the French Constitution1868, which is without doubt where the
executive enjoys the strongest position vis-aivésgarliament.

7
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44. A final remark is necessary to call the attamtio the fact that the Moldovan
Constitution, although belonging to the family bétparliamentary forms of government, has
a few peculiar features that present some siméaritith the Frenckemiprésidentialisme

45. It is indeed a parliamentary system of govemm&here is the political fiduciary
relationship between parliament and the execufitie. government is appointed according to
the parliamentary majority (if there is one). Thevgrnment needs a parliamentary vote of
confidence to be confirmed in office, once appaintey the President of the Republic.
Afterwards it can be sent away be the means ot@afono confidence. On the other hand the
President of the Republic may dissolve parliamént becomes impossible to form an
executive within the framework of the existing carajion of the assembly or if there is a
deadlock concerning the approval of important lagjisn that could affect the functioning of
the State. All these are typical features of thdigraentary system of government.

46. But there is more to it. The President of tiepiblic is elected by direct popular vote
and has a number of important powers of its owriclwhe can exercise without the need of
ministerial countersignature. Among these powerg begcounted those indicated in articles
83-88 of the Constitution. Most of these are nohown in traditional parliamentary forms of
government, where the chief of State, be it a king president, has mainly a representative
role, not an actual intervention in the politicabpess.

47. Thus, in Moldova (as well as in other Europgmmliamentary democracies like

Finland, Austria, Portugal, Ireland, Iceland, etgdrliament is not the only constitutional

organ of the State to represent directly the pedpléVoldova, as well as in France, the
executive power belongs not only to the governnierntalso to the President. On the other
hand the government is not only accountable bgbariament but also, in a certain way,

before the President.

48. This is an additional reason why the proposeuhges to the Constitution of Moldova
do fit with the character of the constitutionalteys of government.

Conclusions

The Venice Commission regrets that the Moldovamarities have not been able to reach
agreement on a single draft for amendment of thes@ation, or on the substance of the
reform.

It again points out that the procedure for adoptibronstitutional amendments must abide
by the provisions of the Constitution in force,iaterpreted by the Moldovan Constitutional
Court and in accordance with the procedure estadisby Articles 141 and 142 of the
Constitution.

The draft amendment submitted by the Constituti@@@inmittee still contains a number of
provisions which, in the framework of a presidensigstem of government, are prejudicial to
compliance with the principle of separation of posveln particular, the Commission
expresses its concern over the provisions in taé dhereby:
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a) any legislative initiative by the members of [Rament must be approved by the
Government prior to its inclusion in the agend¢heflegislative body;

b) the President may bypass the normal legislaireeedure through the expedient of
submitting a proposed law to referendum;

C) the procedure for constituting the Governmenses difficulties as regards its
interaction with the Parliament, there being normmion between the Government
and the majority in the Parliament.

In general, it seems apparent from the text ofGbestitutional Committee's draft that the
countervailing powers available to the Parliameg#iast the powers of the President are too
weak.

On the other hand, the draft submitted by 39 membéiParliament which is discussed in
part 11l of this opinion could certainly be instremtal in strengthening the Government while
raising no substantial criticism as to its consisyewith democratic standards.

° This criticism is no longer relevant if articl@(2) is adopted in the new version as proposed®n 1
November 1999 (see footnote 4).
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APPENDIX

JUDGMENT
regarding the interpretation of Articles 75, 14tgumaph (2)

and 143 from the Constitution

In the name of the Republic of Moldavia
The Constitutional Court composed of the followjndges:

Mr. Pavel BARBALAT, President,

Mr. Nicolae KISEEV, Judge — Reporter,
Mr. Mihail KOTOROBAI, Judge — Reporter,
Mr. Constantin LOZOVANU, Judge — Reporter,
Mr. Gheorghe SUSARENCO, Judge — Reporter,
Mr. lon VASILATI, Judge — Reporter,

with the participation of Ms. Aliona Balaban, Regas; the deputies in Parliament Mrs. Anatol
Ciobanu and Vasile Nedelciuc — the authors of gieation; the representative of Parliament
Mr. lon Creanga — Chief of the Sector-RelationshwRublic Authorities, Judicial Department
of the Parliament Staff; the representatives ofRfesident of the Republic Mr. Mihai Petraky,
Chief of Office of the President of the Republiwe senior councilor of the President and Ms.
Raisa Grecu, Chief of the Act’s Service of the R of the Republic, with the attendance of
Mr. Vladimir Solonari, the deputy in Parliament alt$. Olga Poalelungi, Vice-President of
Justice, the representative of the Governmentngakinto consideration the Article 135
paragraph (1), letter b) from the Constitution,i@det 4 paragraph (1), letter b), Article 16 from
the Law on the Constitutional Court, the Court &esmined at the open plenary session the file
concerning the revision of Article 75, Article 14faragraph (2) and Article 143 from the
Constitution.

The applications lodged to the Court by the deputiratol Ciobanu and Vasile Nedelciuc on
27 May 1999 and respectively on 6 September 1988upnt to the Articles 24 and 25 from the
Law on the Constitutional Court, Article 38 and 88m the Code of the Constitutional
Jurisdiction, have been considered as the legahgiofor the file examination.

Following the Judgments of the Constitutional Cdupm 27 July 1999 and 22 September
1999, the above — mentioned applications have telvered for examination, colligated in a
single file and registered in the agenda.

In the process of the file preliminary examinattba opinions of the Parliament, the President
of the Republic, as well as of the Government &edMinistry of Justice have been requested.
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While analyzing the file issues and at hearing itifermation provided by the Judges —
Reporters, or the arguments brought by the appficand the opinions delivered by the
participants at the process,

the Constitutional Court

has ascertained:

1. In their applications the deputies Anatol Ciabaand Vasile Nedelciuc, having
invoked the Articles 75 and 143 from the Constitnfichallenged the Court with regard to
review the Article 143, paragraph (1) from the Gibation, which stipulates the fact whether at
the initiative to pursue the procedure of revisibthe Constitution through a referendum by the
President of the Republic there will be need taeokesthe term of 6 months beginning with the
moment of initiation until that of the referendumfalding. Despite that, the deputy Anatol
Ciobanu claimed to the interpretation of Articlell4aragraph (2) from the Constitution
providing the case if the President of the Repuisliendowed, pursuant to the Constitution,
with the power to declare the referendum, or hedrdg the right to initiate it, in order the
Parliament to decide over the matters whetherdfegendum should be carried out, as well as
over the allocation of the financial funds necegsarits holding.

At the plenary session the deputy Vasile Nedelbad enlarged the subject of the application,
challenging the Court to pronounce itself, overrtiater if the President of the Republic has or
has not the right to request through a presidetéieiee the endorsement by way of referendum
of the draft — laws on the amendment of the Cartgit.

2. For reason of the object of the applicationsmeration, the Constitutional Court
ascertained as necessary to use the followinggioma of the Constitution:

- art.1, paragraphs (1) and (3), which stipulatest the Republic of Moldavia is a
sovereign, independent, unitary and indivisibléesggpverned by the rule of law — a democratic
state in which the dignity of a citizen, his riglatsd freedoms, the open development of human
personality, justice and political pluralism reessupreme values, that shall be guaranteed,

- art.2, which stipulates that the national sowgrsi belongs to the people of the
Republic, who shall exercise it directly and througs representative bodies in the ways
provided for by Constitution, and that no privatdividual may exercise state power in his own
behalf, and the usurpation of state power is censilthe gravest crime against the people;

- art.5, paragraph (1), which ascertains that #raatracy in the Republic is exercised
under the conditions of political pluralism, whide incompatible with dictatorship or
totalitarianism;

- art.7, pursuant to which the Constitution of fRepublic is the supreme law of the
country. No laws or other legal acts in contradictivith the provisions of the Constitution may
have any legal power;

- art.60, paragraph (1), which ascertains that Berliament is the supreme
representative body of the people and the solslégiyie authority in the Republic;
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- art.66, letters a) and b), which stipulates thatpassing of laws and the declaration of
the referendums’ holding are the basic prerogatWéise Parliament;

- art.72, paragraphs (1) and (2), which notifiest the Parliament is empowered with
the right to pass the Constitutional laws, whignthose aimed at revising the Constitution;

- art.75, paragraph (1), which foresees that problef utmost importance confronting
the Moldavian society or State shall be set upebgrendum;

- art.77, paragraph (2), which establishes thatRhesident of the Republic is the
guarantor of national sovereignty, national indeleece, of the unity and territorial integrity of
the nation;

- art.88, letter f), which notes that the Presid#rihe Republic is empowered to request
the citizens of the country to express their will lsay of referendum on matters of national
interest;

- art.135, paragraph (1), letters b) and d), wistpulates that the revision of the
Constitution and the acknowledgement of resulteepiéiblican referendums are exclusively the
prerogatives of the Constitutional Court;

- art.141, paragraph (1), letter c) and paragraphwhich foresees that the President of
the Republic may initiate the amendment of the @mrisn, and the constitutional law drafts
shall be lodged to Parliament, following the Cdnsibnal Court advise issue having been
endorsed by at least 4 casting votes of the judges;

- art.142, paragraphs (1) and (2), which stipuldkeg the constitutional provisions
regarding the sovereignty, independence and ufitpeostate, as well as those regarding the
permanent neutrality of the State may be revisdd loy referendum and that no revision of
Constitution shall be allowed if it results in teappression of the fundamental rights and
freedoms of citizens or of their guarantees;

- art.143, paragraph (1), which emphasizes thaP#riament has the right to pass a law
for revising the Constitution after no less theménths from the date of submission of the
mentioned initiative.

3. Upon the opinion of the Constitutional Coure gimendment of the Constitution is
therefore aimed at its re-wording, the abrogatiba oertain normative acts or the adding of a
new text.

The Constitutional Court notices that being consdeas a written and systematic
establishment or, as a supreme law in the judicsimative system, the Constitution of the
Republic is relatively rigid, or in other words allows the revision, but only for a pre-
established technical system referred to the fiviiaf revising (art.141), the limits of revision
(art.142) and its procedure (art.143).

The Constitutional Court holds that the amendmérgome provisions of the Constitution,
having evaded the stipulations of Articles 141, B2 143 from the Constitution, should
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constitute as a matter of fact its implicit revisiondifferently of the invoked reasons and the
procedure which had been used, that might be redasl a violation of the Constitution.

4. Article 141 paragraph (1) from the Constitutforesees in an express and limitative
way the subjects endowed with the power to ameadupreme law.

Article 141, paragraph (2) from the Constitutidip@ates that the constitutional law
drafts shall be submitted to Parliament only irecdm® Constitutional Court issues its advisory
opinion endorsed by the voting cast of at leastdgds. Following the analysis of the mentioned
constitutional normative act the Constitutional @astablished that the constituent legislator
had foreseen not only the subjects, who couldaieitthe revision of the Constitution, but also
the sole body — the Parliament of the Republicctvie empowered to carry on this revision.

Article 142 from the Constitution sets up the nmasgof its revision, taking into
consideration two important criteria: the objectr@fision and the circumstances in which the
revision has been challenged. Considering the dnigtrion, the revision may be, in a way a
priori deemed inadmissible, because it might haseaaresult the compromising of the
democratic values of the State (no revision magasged out, if it has a result the abolition of
the fundamental rights and freedoms of citizensfdheir guarantees — art.142, paragraph (2),
or in other way, the revision may be carried oulydollowing the approval through a
referendum based on a majority vote of registereting citizens of the Republic (the
provisions regarding the sovereignty, independearg# unity of the state, as well as those
regarding the permanent neutrality of the Statet. 242, paragraph (1). Pursuant to the second
criterion, the revision is deemed inadmissible bé treasons of inopportuneness (the
Constitution may not be revised under a state tbmal emergency, martial law or war —
art.142, paragraph (3).

The procedure aimed at revising the Constitutiortléarly and exactly established by the
Article 143 from the Constitution, this one havitigen considered as a condition for
appropriate functioning of the constitutional badie

Thus, the procedure on Constitutional revisioredams:

a) the body which shall initiate the modification;
b) the body which shall vote for the proposal of migdifion;
C) the number of voting cast necessary for passing phaposal on

Constitutional revision.

Following the analysis of Article 143 from the Congion it results that the Parliament is the
sole body endowed with the power to revise the @atien, without any other special
investiture, thus being entitled in this respecthi®/wording of Constitution.

The only differences between the debate and thersewhent of a draft law or of a proposal on
Constitutional revision, as well as the debate@agsing of other laws, shall therefore be:
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a) the application being lodged by an expert majarityt least two thirds of
deputy votes;
b) the passing of the law on Constitutional amendraétat a period of at least

6 mouths from the date when the mentioned inigaliad been lodged.

5. The Constitutional Court mentions the fact ttis procedure of Constitutional
revision blends the specific techniques for a regmeative democracy (Parliament) with those
of the direct democracy (referendum).

The referendum, which is always considered subsequsvards the endorsement by the
Parliament of a law draft, or of a proposal foris@n, pursuant to the provisions of Article 142,
paragraph (1) from Constitution, has therefore meaning of a suspensive and binding
condition towards the decision of Parliament.

According to Article 75 from Constitution, the ptelms of utmost importance confronting the
Moldavian society or State shall be set up by esfédum, that is, as a matter of fact the way
through which people directly exercises its will.dase the referendum has been referred to a
law draft, the Parliament is endowed with the poteedeclare it in pursuance to Article 66,
letter b) from the Constitution, but the Presideinithe Republic, according to Article 88, letter

f) from the Constitution, is empowered to requést titizens of the Republic to express their
will by way of referendum on matters of nationdenest.

Thus, the Constitutional Court considers that tghothe wording of Article 88 from the
Constitution, which foresees the right of the Rlest of the Republic to request people of the
country to express their will by referendum on ésswof national importance, the constituent
legislator has stipulated the possibility of thedtdent to address the body of electors only on
issues of major importance which our nation mightbnfronting with at a crucial moment, but
not on issues dealing with the approval or deadine law on Constitutional amendment.

The Constitutional Court establishes that the gioas of Article 75, paragraph (2) from the
Constitution, pursuant to which the decisions phsseording to the results of the republican
referendum have supreme judicial power, it doesimgiir the procedure on Constitutional
amendment laid down by Articles 141-143 from then&itution, thus shall not stipulate the
possibility of revision of some provisions from Gtitution passed by the Parliament through
any other way than that foreseen by these articles.

6. Having regard to the issue challenged by thboautf application Anatol Ciobanu
concerning the allocation of financial funds neeegsfor holding the referendum, the
Constitutional Court notices that this one belotmshe competence of Parliament, which,
pursuant to Article 72, paragraph (3), letter b)rirConstitution, passes the laws aiming at the
organization and carrying out of referendum, ttesdllocation of financial funds is deemed as
a constituent element of the organization and cagryut of referendum.

Having considered the above — mentioned reasod pursuing the Articles 135, paragraph
(1), letter b) and 140 from the Constitution; Ali@6, paragraphs (1) and (2), Article 27 from
the Law on Constitutional Court; as well as Artxlé6, 69 and 70 from the Code of
Constitutional Jurisdiction,
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the Constitutional Court
ASCERTAINS:

1. The Constitution of the Republic may be ameratdd by the Parliament, in a direct
way or declaring by the latter of a referendum,aunitie conditions in which the procedure
stipulated by Article 66, letter b) and the prowis of Articles 75, 141, 142 and 143 from the
Constitution have to be observed.

2. The provisions of the Constitution regarding thevereign, independent and
indivisible character of the State, as well as ¢haferred to the permanent neutrality of State
may be revised by Parliament only following the seduent approval, through a referendum
based on a majority vote of registered voting eit&z of the Republic.

3. Pursuant to Article 141, paragraph (1), letterlascd down in Constitution, the
President of the Republic is entitled to initiake tprocedure on Constitutional amendment,
having lodged therefore to Parliament the consgtitad law drafts with the advisory opinion of
the Constitutional Court, passed by the voting ofat least 4 Judges.

4. The issues dealing with the allocation of finahdéunds for carrying out of the
referendum have to be solved by Parliament.

5. This judgment shall come into force followingettate of its endorsement, it has a

final character, cannot be appealed by any wayeveatand it shall be published iManitorul
Oficial al Republicii Moldova (Oficial Gazette).

President Pavel BARBALAT

Kishinev,
3 November 1999, no.57



