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Introduction

1. Atits 39" Plenary meeting (Venice, 18, 19 June 1999), thef@an Commission
for Democracy through Law (Venice Commission) addpta Preliminary
Proposal for the re-structuring of Human Rightst@ction Mechanisms in Bosnia
and Herzegovina (CDL-INF (99) 12, Appendix 3). Thiscument, drawn up at
the request of the Office of the High Represengatiucludes the proposal for a
“merger” of the Human Rights Chamber (hereafter tidamber”) and the
Constitutional Court (hereafter “the Court”), attievel of the State of Bosnia and

Herzegovina. Two main reasons are put forwardHisr proposal:

First, the partial overlapping between the compmtesf the Chamber and the
Court as regards human rights issues is likelythen Venice Commission’s
view, to become an important factor of dysfuncti@niof human rights

adjudication in the country.

Second, in the Commission’s view, the Chamber tiaasitionalsui generis
(quasi-international) institution, whose establigmtunder Annex 6 to the
Dayton Peace Agreement was necessary pending ¢teesaan of Bosnia and
Herzegovina to the Council of Europe and ratifmatiof the European
Convention on Human Rights (ECHR). The Chamber lshthus cease its
operation after the ratification of the ECHR and Hubjection of Bosnia and
Herzegovina to the control mechanisms of this ument, namely, the
European Court of Human Rights.

2. The Venice Commission concluded that it is bothdalgand desirable to opt for
the transfer of all competences of the ChambehadGourt in order to entrust all
final appeals in human rights cases to a singlisdiational body at the level of
the State. It was proposed that this transfer shtake the form of a “merger” of
the Human Rights Chamber with the Constitutionali§oensuring not only
competence transfer but also an effective transferexpertise, experience,

procedural and other capacities and resourcesCohamnission found that such a



“transfer” should be structured without resultimga diminution in the judicial

protection of human rights in Bosnia and Herzegavin

. As suggested in the above mentioned proposal, #rece Commission entrusted
a Working group to examine the modalities of thergae and the possible

problems it may raise and draw up a report

The present report was drawn by Mr Christos Giakoponlos, Head of the
Constitutional Justice Division of the Venice Comsmion, and Mr Peter
Kempees, member of the Registry of the EuropeantG@duHuman Rights and
former Registrar of the Human Rights Chamber ofrBoand Herzegovina (from
December 1997 to August 1998). Mr Anders Manssoesgnt Registrar of the
Human Rights Chamber, Mr Nicolas Maziau, Advisertlie President of the
Constitutional Court, Ms Therese Nelson, Execu@fécer of the Human Rights
Chamber and Ms Biljana PotpariActing Secretary General of the Constitutional
Court assisted the drafters and provided inforrmaba the Chamber and the

Court and their working methods.

. It should be stressed that the Working Group’s madvas not to examine the
legal and political aspects of the Venice Commissigroposal. Its mandate was
to “investigate the procedural, administrative aficial and other practical issues

of the merger and make recommendations”.

. The working group considered :

Substantive legal issues, namely, whether the giioteafforded to human rights
by the Constitutional Court of Bosnia and Herzegaviinder the Constitution of
Bosnia and Herzegovina and its Rules of Procedanecomprise the protection
afforded by the Human Rights Chamber under Annexte Dayton Agreement
(chapter | of this Report);

The working methods of the two institutions anditheuman and financial

resources (chapter II);



- A possible time schedule for the transfer of corape¢, the combination of
working methods and the merger of the human areh@ial resources (chapter
).

I. Legal issues

6. As the competences of the Chamber and the Courexeessly set out in the
Dayton Peace Agreement (Annex 6 and Annex 4, réispg), a transfer of
competence from the Chamber to the Court withouyt amendment of the
Constitution will only possible if the competendettee Court, as presently set out
in the Constitution, comprises or can be constineslich a way as to comprise

the competence of the Chamber.

7. The Human Rights Chamber is one of the two bodieshe Human Rights
Commission of Bosnia and Herzegovina created udAderex 6 to the Dayton
Peace Agreement, the other being the Human Rigmdudsman(usually
referred to as “Ombudsperson"The Chamber's competence extends to all
allegations of violations of human rights as gutead in the European
Convention for the Protection of Human rights anddamental Freedoms and its
Protocols, but also discrimination as regards tijeyenent of fundamental rights
enumerated in 15 other human rights instrumentsdis) the Appendix to Annex
6. Cases may be brought before the Chamber by teu@sperson, on behalf of
the applicants, or, most frequently, directly b tindividuals complaining of a
violation of their fundamental rights. The Chambeas to decide which
applications to accept and in what priority to addr them taking into account
specific admissibility criteria which will be brigfdiscussed below. The decisions
of the Chamber are final and binding. The Chambey end a case by accepting a
friendly settlement.

! A detailed presentation of the Chamber's procesinas be found iBerg, Leif & Srauss, Ekkehard,
Human Rights Chamber for Bosnia and Herzegovina: A Handbook for Practitioners, OSCE, Sarajevo,
2000.




8. The Constitutional Court has jurisdiction to decaey dispute that arises under the
Constitution between the Entities and the centraleBiment and between the
Entities themselves or between institutions of Biamd Herzegovina including the
guestion of compatibility of an Entity's Constitutiwith the Constitution of Bosnia
and Herzegovina. (Article VI, para. 3 (a) of the nGitution of Bosnia and

Herzegovina). It also has appellate jurisdictawer constitutionality issues arising

out of a judgement of any other court in Bosnia Hiedzegovina (Article VI para 3
(b). This may of course include human rights diepytf. Article Il, paras 2 to 4, of

the Constitution). Furthermore, the Court has gliciton over_issues referred by any

court in the country, on whether a law on whose validitydecision depends is
compatible with the Constitution, with the Europ&aonvention for Human Rights
and Fundamental Freedoms and its Protocols (Artilepara 3 (c) of the

Constitution).

Ratione materiae

11. A systematic reading of the above mentioned prongsieads to the conclusion that

ratione materiae the competences of the Court and the Chamber imahuights

matters are identical.

12. The Chamber (Annex 6, Article Il para 2 (a)) anel @ourt (Articles Il and VI para 3
(b) and (c) of the Constitution) are both competerdeal with alleged violations of
human rights enshrined in the European Conventioidwnan Rights and its
Protocols. The rights expressly referred in Artitlél to 14) of Annex 6 and in
Article 1l paras 3 and 4 of the Constitution areritical.

13. The Chamber'satione materiae competence extends to alleged discrimination in

the enjoyment of the rights and freedoms provided ifi the international
agreements listed in the Appendix to Annex 6. ThaurCs ratione materiae

competence covers exactly the same field, sinceséime agreements are listed
Appendix | to the Constitution and Article Il padaof the Constitution prohibits

discrimination in the enjoyment of these rights.



14.1n several decisions the Court expressly decldnatl it is competent to deal with
cases raising issues under substantive provisibriseoEuropean Convention on
Human Rights, since, “under Article 11.2 of the BiEbnstitution, the Court has to
apply the European Convention and its Protocolsectir in Bosnia and
Herzegovina” and that these have priority oveotier law (see e.g. decision of 24
September 1999 in case U-6/98).

15. Consequently, the Chamber's competeratine materiae is already comprised in

theratione materiae competence of the Court.

Ratione temporis

16. Ratione temporis, the competence of the Human Rights Chamber cadleasts or
decisions occurring after 14 December 1995 (datth@fsignature and entry into
force of the Dayton Agreement). A substantial numilecomplaints have been
rejected on the ground that the matters complaofi@tcurred before 14 December
1995. In this respect the Chamber has consisteetty starting with the first case
which came before it. that the Agreement cannotapplied retroactively (No
CH/96/1,Matanovié v. RS). However, although the Chamber has no jurisdicto
decide whether facts prior to the relevent datewsnito a violation of human rights,
it can consider evidence of events that occurréordehat date in so far as it may
cast light on an applicant situation since the yenmtto force of the Dayton

Agreement.

17. The Constitution does not expressly provide famatdtion as to the Court'satione
temporis competence. However, as the rights are guarameg® Constitution as

from its entry into force, it must be assumed thatatione temporis competence of

the Court is not more limited than that of the Chamin its decision of 5 June 1998
on case U 2/98, the Court clearly stated that fin@ competent to evaluate the
constitutionality of any judgement that has beesspd before the Constitution of
Bosnia and Herzegovina came into force”. The Ctuigthal Court might however
be competent, by virtue of Article 3 of the traimsill arrangements (Annex II) of
the Constitution, to deal with cases brought betbeeConstitutional Court (of the

Republic of Bosnia and Herzegovina) before theyemtto force of the Dayton



Agreement and the Constitution. In its decisiori2@8f December 1997 on case U
40/95, which had been filed in November 1995, tlomgiitutional court expressly
referred to the above mentioned provision. It ditl neject the case as incompatible
ratione temporis but for other reasons.

18.1t follows from the above that there is no obstaocldransferring the Chamber’'s

ratione temporis competence to the Court.

Ratione personae

19.Because of the Chamber's quasi international chewathe defendants in the
proceedings before the Chamber are the partiesnteeXA 6, namely Bosnia and
Herzegovina (the State), the Federation of Bosmid Blerzegovina and the
Republika Srpska. Therefore, although the Chamlasr Imear any person allegedly
responsible for human rights violations, its dexisi can only indicate that one or
more of these thregarties have acted in breach of their obligat@mrespect human
rights. Nevertheless the Chamber has the posgitiditidentify clearly in the
operative part of its decision the authority resiale for the redress of the violation
and specify the measures it should take (cf. Arfidl para 1 (b) of Annex 6.

20. The range of parties potentially involved in theqaredings before the Constitutional
Court is of course much wider, because of the qudati nature of the constitutional
proceedings, and may include, for example, ind&idaunicipalities or cantons (of
the Federation). Article 11 of the Rules of Procedaf the Court indicates as
possible participants in the proceedings beforén ithe frame of its appellate
jurisdiction “the appellant and the court whoseislen is the object of the lawsuit”.
It further states that “on a specific issue the i€ehall determine other participants
according to the principle of adversarial procegslin This enables the Court to
widen further the range of participants in the pemtings before it and above all to
include the appellant’s opponent in the previoux@edings. Besides, it allows the
Constitutional Court to hear the authority invohaett/or allegedly responsible for a
human rights violation, to define this authoritytesponsibility in detail and

determine the steps needed to redress the vialation



Access to the Chamber and to the Court

21. Access to the Chamber and the Court is regulateifferent ways in Annex 6 and

in the Constitution.

22.Annex 6 provides for inter-Party applications farntan rights violations to be
brought before the Chamber (Article VIII). Humaghis disputes between Entities
or between the State of Bosnia and Herzegovinatsuithtities have not so far been
brought before the Chamber. In any case, Article3V(a) of the Constitution
provides that the Constitutional Court shall hawgsgliction to decide “any dispute
that arises under this Constitution” between theties or between Bosnia and
Herzegovina and an entity or entities. Clearly thnigy include inter-Party human

rights disputes.

23. Annex 6 also provides that the Chamber shall recapplications “by referral from
the Ombudsman on behalf of the applicant”. In altof 3,449 cases registered by
31 December 1999, only 155 were referred to thentiea by the Ombudsman.
However, although few in number the Chamber coetinto receive applications
by the Ombudsman. The new draft law on the Statdudsman of Bosnia and
Herzegovina provides that the Ombudsman shall ta&epower to bring cases
before «the highest judicial authority of the 8tabmpetent to deal with human
rights issues » as provided for in the laws coriograppeals to this authority.
Since the Ombudsman is not included in the lisawthorities and persons who
have the power, under Artcle VI of the Constitutido bring cases before the
Constitutional Court, a constitutional amendmentl viie necessary if the
Ombudsman is to have the power to initiate procegdbefore the Court after the

proposed merger.

24. Annex 6 further provides in its Article VIII paratat the Chamber “shall receive ...
directly from any ... person, non governmental org@tion, or group of individuals
claiming to be the victim of a violation by any Bafto Annex 6) or acting on behalf
of alleged victims who are deceased or missing riEsolution or decision

applications concerning alleged or apparent vimeti of human rights”. The



25.

26.

27.

28.

Constitution does not contain any equivalent prowidut expressly provides that
“the Constitutional Court shall have appellate gdiction over issues under this
Constitution arising out of a judgement of any otlmurt in Bosnia and

Herzegovina”.

A comparison of the above provisions shows thailged victim of human rights
violations may have direct access to the Chambbereas access to the Court
requires the previous intervention of soatleer court in the country. In other words,
on a strict reading, only the Chamber and not tlerCmay have original

jurisdiction to deal with human rights abuses.

However, the above provisions must be read in catipn with several other
provisions contained in Annex 6 and in the Rulegrotedure of the Court referring
to exhaustion of other remedies before validly edsing the Chamber or the Court.
Article VIII of Annex 6 provides in this respechat the Chamber shall decide which
applications to accept “taking into account” thigecion “whether effective remedies
exist and the applicant has demonstrated that Hase been exhausted”. The
Court’s rules of procedure (Article 11) also pravithat “the Court examines the
appeal only if all other legal remedies against dppealed decision have been
exhausted, according to the laws of the entitiesaccordance with the above rules,
before lodging a complaint either with the Chamirewith the Court, a victim of a
human rights violation will have to use and exhahetlegal remedies available in

the legal order of Bosnia and Herzegovina.

On the other hand, if no remedy exists before atdowosnia and Herzegovina, or
if such a remedy exists in theory but is ineffegtithe alleged victim will still be
able to lodge an admissible application with thea@ber, whereas it is unclear
whether his/her application will come within the rGatutional Court's appellate

jurisdiction.

Two separate questions arise in this respect: ringthether the constitutional
provision on the Court’s appellate jurisdiction {éle VI, 3 (b) of the Constitution)
can be construed in such a way as to enable the ©@odeal not only with human

rights issues arising out of a judgement, but afitio similar issues arising out of the



29.

30.

10

lack of a judgement, such as casesdehial of justice. The case-law of the Court
does not so far contain any indication of a develept in this sense. Although it
cannot be excluded that case-law may develop sndinéction, it is not possibke
conclude already at this stage that the competehdke Chamber to deal with
allegations of human rights violations under Adidl para 2 of Annex 6 coincides

with the “appellate jurisdiction” of the Court.

The second question concerns the requirement ahetoexhaustion of other
(domestic) remedies in the law and practice ofthe institutions. It follows from
Article VIII, para 2 (a) of Annex 6, that the Chaenbs only required “to take (this
criterion) into account”. The terms used in Courtites of procedure are stricter:
“the Court examines the appeal only if all otheyaleremedies against the appealed
decision have been exhausted”. Moreover, the iiitein Annex 6 refers to
“effective” remedies whereas the Court’s rules mage“all other legal remedies”.
The number of cases rejected under the domestiediemrule by the Chamber has
been relatively small, due at least in part to deas to the effectiveness of existing
remedies before the ordinary courts or other aititb®r Thus, in the case CH/96/17
Blenti¢ and others v. RS, the Chamber held that remedies leadingdgements that
could not be effectively enforced could not be rdgd as “effective” and did not
need to be exhausted. However, when a remedyadyckvailable and there are no
reasons to believe that it is ineffective, the Chamapplies the rule (see e.g the
Chamber’s decisions in the cases CH/97Mdrovi¢ v. FBH and CH/98/663
Mutapci¢ v. BH and FBH. In contrast, the Court’s interpretatof the term
“remedies” in its Rules of Procedure would appeantlude extraordinary remedies
as well. By its decision of 5 June 1998 in case2(91 it rejected the appeal against
a judgement of the High Court of Bijeljina becatise appellant had failed to apply

for “revision” prior to filing his appeal to the @stitutional Court.

Having regard to the fact that the Constitutional€'s case-law as to the rule of
exhaustion of remedies is not yet developed,nbispossible to assess already now
whether the application of this rule by the Couilt prove to be stricter in practice
than the Chamber’s. In any case, there is notlinqgevent the Court from adopting
a more flexible interpretation of this rule or,riecessary, revise the wording of

Article 11 of its rules of procedure.
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31.The same applies to time limits for the introductiof cases before the two
institutions. Pursuant to Article VIII para 2 of Aex 6, the Chamber shall decide
which applications to accept taking into accouetdtiterion whether the application
has been filed within_six monthBom the date on which the final decision
complained of was taken. In accordance with Artitle of the Court’s rules of
procedure the Court will only deal with the appédlis lodged within_60 daysfter
the appellant has received the challenged deci$tus.difference can be explained
at least in part by the differences in nature betwleuman rights proceedings and
constitutional appeals proceedings. It is to besdimeed in addition that the 60 days
time limit was recently introduced in the Courtides of procedure in substitution
for the previous 30 days time limit, which was fduo be too short. The Working
Group does not consider that the 6 months timet limaicessarily offers more
protection than the 60 days time limit. Long appéaie limits in domestic
proceedings may sometimes hinder rather than aatelthe protection granted to
individuals by unduly prolonging the proceedings. tBat as it may, having regard
to the fact that the Court can at any time amenditles of procedure, the 60 day
time limit cannot be regarded as an obstacle taréimesfer of competences from the
Chamber to the Court.

32. The working group has refrained from considering@mparing the accessibility of
Chamber and Court procedures on the basis of ticeqtage of complaints declared
inadmissible for non-compliance with procedural uiegments of admissibility.
Such a comparison would be pointless given thaih&yime when the Court became
operational (no sooner than October 1997), the ®kanhad already been
functioning for some time, and had become knownragrtbe legal profession and
the public. The following statistics are given farposes of information only: As of
31 December 1999, the Chamber had gil/éd decisions on admissibility (separate
admissibility decisions or decisions determininghbadmissibility and merits) in
which it found 103 applications to be inadmissililee proportion of complaints

declared admissible by the Chamber is far gredtan tthat of the European
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Commission of Human RigHtsOut of 44 decisions given by the Constitutional
Court until November 1999, 34 reject the compldort reasons of admissibility.
Obviously, this high percentage is due to the that numerous cases relate to
requests addressed to the Court by individualsefiaew of the constitutionality of
laws. A procedure for constitutional review existedore the entry into force of the
Annex 4 Constitution but is no longer provided fioran attempt to make potential
applicants more familiar with its new prerogativite Court has repeatedly stated in
its decisions, that it would have been competerbtwider the issues raised by the
complainant in the context of its appellate jugsidn, subject to the exhaustion of

other legal remedies.

33.To sum up, the diverging ways in which access dividuals to the two institutions
is provided need not in principle be an obstacleht® transfer of competence
Should be the Court’s stricter admissibility requients be considered an obstacle
to the proposed transfer, the rules of procedutkeo€Court can be changtxreflect

the more flexible and pragmaacmissibility practice of the Chamber.

34.In order to avoid reducing the protection of humights afforded to individuals in
Bosnia and Herzegovina under Annex 6, the Cornistitak court's “appellate
jurisdiction” should be construed in such a wayaenable the court to rule in the
absence of an effective remedy at a lower levehi$f cannot be achieved by means
of interpretation of the Court’s “appellate juristibn” (for instance by virtue of the
direct application in the national legal order afiéle 6 and 13 of the ECHR), then
Article VI, para 3 of the Constitution should be auhed.

Effects and execution of judgements

35.Under Annex 6, the Chamber shall consider apptinaticoncerning human rights
violations. In its decision the Chamber may fititht a decision, a fact or act
imputable to the State or its entities is in breath provision guaranteeing human
rights (Article XI, para 1 (a)). This finding is efdeclaratory nature and has no other

immediate effect. However, pursuant to Article p@ra 1 (b), if the Chamber finds a

2 As of the entry into force, on 1INovember 1998Poftocol No. 11 to the ECHR, the Commission’s
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violation, it shall address in its decision whapst shall be taken by the respondent
Party to remedy the violation, including ordersgéase and desist or monetary relief.
The Chamber may thus order the respondent Patikénall necessary steps “by
way of administrative or legislative action” to ahra decision or to amend a
provision which was found to be in breach of humrights guaranteed in Annex 6.
The Chamber's orders are often detailed. For iostain its decisionn case
CH/97/67,Zahirovi¢ v. BH and FBH, the Chamber ordered the respondent Party to
“undertake immediate steps to ensure that the agylis no longer discriminated
against in his work ... and that he be offered th&sjtlity of resuming his work on
terms equal with those enjoyed by other employeks’tase CH/96/26ldamic
Community of Banja Luka v. RS it “ordered the respondent Party not only “to
swiftly grant the applicant ... the necessary perfoitseconstruction of seven of the
destroyed mosques at the location where they prslyi@xisted” but also “to allow
the applicant to erect enclosures around the sitdge 15 destroyed mosques and to
maintain these enclosures” and to “take all necgssation to refrain from
destroying or removing any object remaining” thdre.case CH/98/756DM v.
FBH, the Chamber ordered “that the respondent Partudh its authorities take
immediate steps to reinstate the applicant intchbese”. The Chamber’s power to
issue such orders is clearly wider than the povdine European Court of Human
Rights, under Atrticle 41 of the ECHR, to grant jsatisfaction.

36. Furthermore, the Chamber has the power to awargheonsation for “pecuniary and
non-pecuniary injuries” and has done so in almibsaaes where it found violations

of human rights.

37.Parties to Annex 6 are bound to “implement fullgid®ens of the Chamber” and in
its decisions the Chamber habitually orders thetyPfound in breach of its
obligations under Atrticle 6 to report to it withénset time limit on the steps taken to
give effect to its orders. In its annual reportd896-97 and 1998 the Chamber has
expressed serious concerns about the lack of ingpitation of its decisions by the
State and the entities. Despite an improvementomptiance in 1999 and early

2000, in particular as regards the FBH, the Chanskifrdoes not consider the

tasks have been transferred to the European Cbhitroan Rights



14

record of implementation to be satisfactory (sse:diReport on the Conformity of
the Legal Order of Bosnia and Herzegovina with @ueincil of Europe Sandards”
by Franz Matscher and Marc Vila Amig&S/Bur/BIH (1999) 1 ; see also Human
Rights Reports regularly issued by the OHR, htiafiv.ohr.int).

38.Under the Constitution of Bosnia and Herzegovile, €onstitutional Court has

appellate jurisdiction and jurisdiction to decidéether a provision or a law is
compatible with the Constitution or the ECHR arsdRtotocols. The Constitutional
Court of Bosnia and Herzegovina has so far givemdalisions in cases brought
before it under Article V1.3 of the Constitution Biosnia and Herzegovina. The
execution of decisions declaring an act incompatdgcording to Article VI.3 (a)
or (c) of the Constitution differs from the of ex#ion of decisions of the Court’s
appelate jurisdicton under Article VI 3 (b) of tBenstitution.

39.In case of execution of a decision declaring animobmpatible, the authority

40.

41.

which adopted the incompatible act may be grantgekréod, within which to

adapt it accordingly if the incompatibility was not eliminated withirhd set

period, the Court shall declare, in a decisiont th& incompatible provisions
cease to be valid. Such provisions shall cease teabd on a day on which the
later decision of the Court is published in the fi€él Gazette of Bosnia and
Herzegovina" (Article 59 of the Rules of the Proaed of the Constitutional
Court").

As regards the execution of decisions given in filaenework of the Court’s
appelate jurisdiction , Article 72 of the Court'silBs of Procedure provides that
every interested person or body may request theutiva of the decision of the
Court. Moreover, upon the request by a party, tharCshall confirm by a ruling
that the decision of the Court has not been exdcabel shall undertake further
measures for the purpose of execution. So far,Chert has not received any
request to take action in respect of non execuifdts decisions given in cases of
individual appeals.

It has to be stressed that, by contrast to the Gearsome of the Court’s decisions

either have_immediate effeor take effect on the date stipulated in the Cesurt’




42.

43.

15

judgement and may require no further implementafidrus, in the context of its
appellate jurisdiction, the Constitutional Courtedonot merely find that the
challenged decision is in breach of the human sigiovisions of the Constitution
but also directly annulthe said decision and may confirm the validityaolower
instance decision. In the cases U-6/98 and U-2/@9Court annulled judgements of
the Supreme Court of the RS and confirmed prevargsions of the Municipal
Court of Banja Luka. The Court further ordered, thetRS but the “defendants” (i.e.
the applicants’ opponents in the proceedings beffogeMunicipal court and the
Supreme Court of RS) “to hand over the apartmerdtéal in Banja Luka” to the
applicant “free of persons and personal belongiwgkin 15 days of the entry into
force of the judgement, otherwise the decision wdé forcefully implemented”.
The Court’'s decisions were served to the appellarthe case U: 2/99 on 20
November 1999; the decision in the case U: 6/9% meaeived by the appellant
on 25 November 1999. The Court has not yet receamgdnformation or complaint
that its above mentioned decisions were not imptéate However, due to the
relatively small number of cases of this sort deditdy the Court, it is too early to

make an assessment of the authorities’ compliaitbetie Court’s decisions,

Moreover, there is no obstacle to the Court’s andethe payment of compensation
for pecuniary or non-pecuniary damages or the masdo of viously existing

situation festitutio in integrum). Article 69 of the Court’'s Rules of procedure

expressly refers to this possibility.

Finally, in the context of its jurisdiction undea)(and (c) of Article VI 3 of the
Constitution, the Court’s decision again has immatedeffect: The provisions found
to be incompatible with the Constitution ceasedwdlid on the date specified in the
Court’s judgement (see Atrticle 56 of the Court’deRuwf procedure and the Court’s
judgement of 14 August 1999 in the case U 1/9%udieg) several articles of the law
on the Council of Ministers not in conformity withe Constitution). Of course, it
remains to be seen how the authorities and, adbubealegislative authorities will
comply with the Constitutional Court's judgementshem their effective

implementation will require positive legislativetiaa on their behalf.
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44.1n any case, having regard to the above and dethgiteslatively small number of
cases decided by the Constitutional Court on thetsnaf the complaint, it can be
expected that the proposed transfer of competewdesncrease the immediate

effect of several decisions given in the contexiwhan rights litigation.

Provisional measures

45. Article X, para 1 of Annex 6 empowers the Chantbesrder provisional measures.
In practice the Chamber generally orders a pravadioneasure only where there is
someprima facie indication that a protected right might have bednnged and it
appears likely that the applicant will suffer sesar irreparable harm if an order for
provisional measures is not made. Requests forigiooal measures have been
frequently made in cases concerning threatenetiengcand numerous orders have
been made to preserve the applicants’ position¢h sases. In the case CH/98/1330
Hasangj and othersv. BH and FBH, the Chamber ordered the resporalghbrities
to preserve the applicants’ health by improvingdbeditions in a refugee camp and
considering their transfer to other premises. lotlaer case (CH/98/230-231) the
Chamber ordered the respondent party (RS) to aliodependent medical
examination of the applicant in prison. In the abawentioned Islamic Community
case the Chamber made a provisional order progetttensites of the mosques from

further interference

46. The Constitution does not provide for provisionaasures to be ordered by the
Constitutional Court. However, Article 70 of the®ts Rules of procedure reads as
follows: “The Court may until the final decision siaeen made, fully or partially
suspend the execution of decisions, laws (actg)dividual acts, if their execution

may have detrimental consequences which cannotdreame”.

47.The provisional orders of the Chamber should, llekeommendationof the
Ombudsperson, effectively be implemented by auiberboth at the State level and
at the level of the Entities. Due to the very bragaglication of these measures by
the Chamber it is possible to protect individuajaiast violations even though the
applications might be considered inadmissible dubé non-exhaustion of domestic

remedies later. Having regard to the importancpraatice, of provisional measures,
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as appears from the Chamber’s experience, it wioellddvisable to grant the Court
the power, not only to suspend the execution ofleiged decisions, laws, or
individual acts, but also to order positive actama provisional measure. It would
further be advisable to enshrine this power of @mnstitutional Court in an

instrument binding all authorities in BH, i.e.,anaw on the Constitutional Court of
BH to be adopted by the Parliamentary AssembhhefState (see below). Finally,
it must be avoided that the broad protection a@mbrdy means of provisional
measures be diminished by the application, by tbes@utional Court, of criteria

which may turn out to be more restrictive and tless functional.

Amicable Resolutions

48. According to Article IX of Annex 6, the Chamber ynat any stage during the
proceedings facilitate an amicable resolution @ thatter. In a case concerning
termination of employment of aniversity teacher during the war, the Chamber
facilitated an amicable solution enabling the agapit to be reinstated in her former
position (CH/97/35Mali¢ v. FBH).

49. There is no equivalent provision in the rules esning the Court. Naturally, if the
case is settled during the proceedings, the Chait strike the case off its list of
cases. However, it is unlikely that the Court ftdekes action to “facilitate” the

settlement of the case.

50. The amicable resolution of human rights disputdssiil be one of the main duties
of the human rights Ombudsperson. Moreover, it@eptable to leave the initiative
for friendly settlements to the parties to a dispUiherefore, the fact that the Court
might not be in the position to “facilitate” an amable resolution of the dispute

should not be considered as an impediment to tygested transfer of competence.

Competence to deal with human rightsissues upon referral by another court

51. Under Article VI, 3 (c) of the Constitution the Gbis competent to decide on issues
“referred by any other court of Bosnia and Herzégmwoncerning whether a law,

on whose validity its decision depends, is compatitith (the) Constitution, with
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the European Convention on Human Rights and itso@wts, or with the laws of
Bosnia and Herzegovina”. Annex 6 does not proviteahy equivalent competence
of the Chamber. In this respect, the suggestedferninf competence adds a new
dimension to the mechanism for protection of humigints at the level of the State.
The referral practice already tested in the apjidineof the EC Treaty by the Court
of Justice of the European Community is likely emtribute to the growth of human
rights case-law of the Constitutional Court anddtssistent applications by all
lower courts. A matter that may have to be death Wiy the Strasbourg Court is
whether for the purposes of Article 35, para 1he European Court of Human
Rights, the domestic remedies have been exhaugied the Constitutional Court

has given its authoritative interpretation.

Conclusion

52.1t follows from the above considerations that thggested transfer of competences
of the Human Rights Chamber to the Constitutionalur€ of Bosnia and
Herzegovina can in principle be achieved withowt diminution of the protection
granted by the Dayton Peace Agreement. This needegoire amendments to the
Constitution in force, although such amendmentshinigearly set out the Court’s
competence to deal with individual applicationsriey the State Ombudsman’s
(Ombudsperson’s)relations with the Constitutional Court and improvee

provisions concerning the composition of the Césge also chapter II).

53.The transfer will however require normative actiéithough it is true that the
possibility of the Constitutional Court following dynamic interpretation of its
“appellate jurisdiction” cannot be excluded, it Wbue preferable to frame and
guide this potential evolution by normative acttaken at the State level of Bosnia
and Herzegovina. This would require a constitufidaav on the Constitutional
Court and several amendments to the Court’'s Rdl@sazedure. These substantial

undertakings must be accomplished prior to the esstgg merger.
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Working methods and human and financial resources

Working methods

54.There are obvious differences between the workiathads of the Chamber and the
Court, mostly due to the different nature of thegeedings before them but also to
the spectacular difference in workload. Howeveeséhare not likely to make the
merger impossible. In this respect it should beedived that although Annex 6
contains some rules as to working methods the @atish does not contain any
and, consequently, practical adaptations will lslyeachievable where necessary by
amendments in the Rules of procedure of the Cohe.following is an outline of

working methods of the two institutions:

55. The Chamber is composed of fourteen members (j)idiges are appointed by the
Federation of Bosnia and Herzegovina, two by th@uRkka Srpska and the
remaining eight by the Committee of Ministers oé t@ouncil of Europe. The
President is designated from among the interndtroranbers. Pursuant to Annex 6,
the Chamber normally sits in Panels of 7 membeiseMan application is decided
by a Panel, the full Chamber may decide upon maifam party to the proceedings
or of the Ombudsman to review the decision. Noew\is possible of a decision of
the Plenary Chamber.

56. The Chamber holds several panel and plenary sespmmyear. From its creation
until December 1999, the Chamber held 42 sesslan$998 it held 11 plenary
sessions and 8 sessions of each of its panelsl Bassions are in principle
combined with plenary sessions. In practice, thander sessions take place every

month (except in August) and take about one week

57.The Chamber may reject a case as inadmisdidf@ano or communicate it to the
respondent Government for written observations hen admissibility and merits.

Although the Chamber may take a separate decisico ¢he admissibility of an
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application its practice in communicated cases idecide both aspects of the case

(admissibility and merits) in a single decision.

58. The Chamber can hold public hearings. In practias,only exceptionally that the
Chamber will do so, in cases raising particulail§iadlt issues of fact or law in
order to secure adversarial submissions by theepamd submission of evidence by
witnesses and experts or in cases raising new famuirar issues. The Chamber’s

decisions on the merits are delivered at publicihgs.

59. The Chamber can decide to give priority to a certaise. Under Annex 6, Article
VIl (2) (e) its is supposed to do so if the casmtains allegations of especially
severe or systematic violations or allegations wcrémination on prohibited
grounds.

60. The Chamber may also request the Ombudspersonke nsa of her investigative
powers or ask international field monitors (fortarce, the IPTF) to assist with

investigation.

61. The Chamber may also accept or invite written @ submissions from amici

curiae, for instance entity Ombudsmen or NGOs.

62. The Chamber considers the cases introduced bé¢fonetihe basis of a report drawn
up by its Registrar containing a proposal as toptioeedural steps to be taken and

eventually a draft decision on the admissibilitg amerits.

63. The Chamber’s decisions are given in English anthénlocal language(s), these

being also the working languages.

64.The use of an “application form” requesting the lgppt to give information
relevant to assessing the compliance with admigibequirements and to present
his/her complaints in a comprehensive and accwvale (a practice used by the
European Court of Human Rights) facilitates theppration of the case by the
Registry.
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The Constitutional Court is composed of 9 judgesirfef them are appointed by the
Federation and two by the Republika Srpska. Theairng three are internationals
appointed by the President of the European Courtunhan Rights. It is submitted
that this procedure for nomination, were it to o after ratification of the ECHR

might raise delicate problems.

The question has arisen in the Constitutional Camther it is necessary for it to
function to have its full complement of judges a&lldown in the Annex 4
Constitution. The Working party is of the opinidmat should this question again
arise in the future, the Constitutional Court sdonbt be hindered in its normal
operation if a judge is temporarily prevented frsitting or if a judge’s seat become
vacant. If it should appear that problems of tl@gire cannot be resolved under the
rules in force, the proposed law on the ConstitatidcCourt should provide for such

eventualities.

The Court always sits in Plenary.

In 1999 the Court has held 7 plenary sessions teethiai fact that the institution was
not operational between February and June 1999aybecjudges from RS
suspended their participation). The Court's sessiare relatively short, as they
usually do not last more than 2 days. The Coudsr&ariat foresees an increase in

the frequency and duration of sessions in 2000.

The Court may also hold public hearings. However, principle, most of

proceedings are in writing. The Court has held amg public hearing until now.

The Court has not yet made or asked for any fagtuaktigations in any cases it has
dealt with.

The Court’'s decisions deal with both admissibityd merits. Up to December
1999, the Court has given decisions in 44 casesdich 10 only deal with the merits

of the complaint, the remainder having been fomadmissible.
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7.
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The Court deals with cases on the basis of a relpavwn up by a judge rapporteur.
The President appoints judges as rapporteurs Hyaladpical order. The judge
rapporteur is assisted by one or two legal advisEng rapporteur presents the
factual and legal aspects of the case and a draiiidn. Following the Court’s vote,
a drafting committee composed of 2 judges, twosadgiand a proofreader draws up

the final version of the Court’s judgement.

The Court may also decide, in summary (“expeditguceedings, not to include a
case in its list of cases when it is clearly inashifile (see Article 17 in fine of the

Court’s Rules of procedure)

The Court’s judgements are given in the local laggs) and in English. The Court

however also uses French in its proceedings, agernal working language.

It is clear that the Chamber deals with a much tgreaumber of cases. By 31
December 1999, the Chamber had issued 292 decdoerning admissibility and
merits (as well as decisions on claims for comp@nsarequests for review and
strike outs) on more than 408 applications. Stesisdlso show an important
development in the Chamber’s capacity to deal a&jplications: The number of
decisions issued through 1998 was 86 (involvingaplications) whereas 206

decision were issued in 1999 aldimevolving 330 applications).

Similarly, the number of registered applicatiorsoahcreased. At the end of 1998,
1.496 applications had been introduced before tr@n®er; by 31 December 1999,
this number had risen to 3.449. The majority oS¢heases concerned one of four

issues: JNA apartments, abandoned property, penai@hfrozen bank accounts.

In comparison, the Court’s caseload is at presdgtantially lower. At the end of
1999, the Court had dealt with 44 cases and itkeda@mounted to about 40 cases.
These numbers are likely to increase in 2000 becafithe growing awareness of
the legal profession of Bosnia and HerzegovindhefG@ourt’'s appellate jurisdiction
and of its power to consider constitutional issugsn referral by other courts. The
Court is expected to be able to cope with thiseiase at least as long as both

institutions remain operational and the main boflycases is channelled to the
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Chamber. As from the proposed merger however, thatQuill have to face the

important flow of new applications brought befone Chamber and it will almost

certainly have to adapt its working methods.

78. As to the proposed merger and in order to cope withrtipoitant increase of cases

brought before it:

The Court will have to meet regularly and its sassiwill have to be much
longer. Moreover, in a not too distant future, @eurt should expect to be in
permanent session.

The Court should consider the possibility of deplmth some of the cases in
panels rather than in plenary in order to speegrapeedings; the possibility of a
panel referring the case to the plenary where itapbissues are raised should
be provided for. The possibility of appealing a glgndgement to the Plenary
should be excluded.

The Court should institute one or more committees)posed of 3 or 4 members
empowered to dismiss (by unanimous decision) cabas are clearly
inadmissible or do not have any prospect of sucddws committees’ decisions
should not be subject to appeal.

The Court should be empowered to order other BHiaaities to undertake
investigations for the purpose of the proceedingf®re it, where necessary.
Although the Ombudsperson is the institution emgdisvith this task under
Annex 6, it may be advisable, having regard to therientation of the
Ombudsperson’s activities (see the above mentiodedice Commission
proposal), to entrust this task to the proposedc®fdf the Prosecutor of the
Court of Bosnia and Herzegovina, were it to be teckasee information
document Appendix 8) or other executive authotities

The possibility ofamicus curiae submissions should be provided for.

The Court should consider setting rules for dealwith particular cases in

priority.

Other administrative practices of the Chamber, siscthe use of forms, might help

the Court and its Registry to cope with the infbf>dappeals after the merger.
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79. The Court’s capacity to adapt its working methamart important increase of work
will however mostly depend on its human and finahcésources. In its proposal,
the Venice Commission, stated that “the Constiha#ioCourt suffers from a
tremendous lack of funding”. The present reportsaters this problem in the

following paragraphs.

Human resources

80.The capacity and experience of members of the Ceambdealing with human
rights cases is given. Therefore, when referenceaide to human resources in the
following paragraphs only the capacity and expeegerof staff members is

considered.

81. The same applies to judges of the ConstitutionalrCo

82. The Working Group notes that the Chamber is exgdctéerminate its operation by
the end of 2002 (see below, paras 107 ff)) ; therte of the Constitutional Court
judges will come to an end in May 2002 aad matters now stanaill not be
renewable (Article VI, 1 c) of the Constitution)osequently, there is a risk that
experience and expertise in human rights litigatioguired since the establishment
of the two institutions may be lost. Special cdreud be taken to avoid that. The
possibility should therefore be considered of apiiog to the Constitutional Court
experienced members, especially national membeteedHuman Rights Chamber
after May 2002. Similarly, if a procedure for amigrgdArticle VI of the Constitution
is envisaged, consideration might be given to negithe provision whereby the
initially appointed judges of the Constitutional ®Bbcannot be re-appointed. This
would enable the competent authorities (nationabtber)to appoint to the new
Constitutional Court experienced judges alreadyilsgrin this court and further

ensure continuity after the end of the 5 year perio

83.The Human Rights Chamber's Secretariat is at ptesemprised of 34 staff
members of which 6 are internationals. The Sedattarcludes the Registrar, the
Deputy Registrar and 9 other lawyers; the Execuiffecer and other administrative

officials, including a Financial Officers, 9 integters and translators, 2 file
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managers, assistants and other administrative. taf Chamber's Registrar, 4
members of the legal staff and the executive affice non-BiH nationals. Most of
the staff are based in Sarajevo. 9 of the Chamista members including 2
lawyers are based in the Chamber’s office in Baojea. A list of members of the
Chamber’s staff, the Organisational Chart of ther@ber and the “Staff Rules”
appear in Appendix 6.

84. The Registrar of the Chamber is a legal secrethtiyjeoEuropean Court of Human

Rights seconded to the Chamber. He/she is resperisibmanaging the case work
of the Chamber, supervising the work of the lawy@reparing the Chamber’s
sessions and performing any other legal work treat meed doing. The Registrar’s
responsibilities include the drafting of legal meamwa and draft decisions. Because
of his/her important legal tasks, the Registrataisd has to be) a lawyer with
significant experience in the field of judicial peotion of Human Rights under the
ECHR.

85. The Constitutional Court’s Registry has 21 staffmbers. These include the acting

86.

87.

Secretary General, 6 local legal advisers ande2grdters/translators. The Secretary
General, who is a BiH national, is presently seedndy the Office of the High
Representative. The 6 legal advisers, BiH natioaksis, are officials of the former

Constitutional Court of the Republic of Bosnia &ietzegovina (see Appendix 7).

The Court’s Registry includes 3 international lem@Visers of which one is put at the
Court’s disposal by the Phare assistance prograofitiie European Union, the two
others being remunerated by means of the conwiteitmade to the Court by the
Austrian and the German Government. It is expeittatithe Phare programme will
finance staffing by another 2 lawyers (1 nationab al international) and 3

interpreters/translators in 2000.

It follows from the above that the Court’s staffnst dramatically less numerous
than the Chamber’s. It is however obvious thatcihert’s staff has not the required
number of experienced human rights lawyers and midtrative staff (including file
management assistants and translators) to facexfiected increase of cases after

the suggested merger. In this respect it shoutibbed that most of the Court’s legal
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advisers (actually, all local lawyers of the Cowntg¢ not human rights lawyers but
rather specialists of public and constitutional tzvhe former SFRY an8RBIiH. A
re-organisation of the court’s staff combined viftternal training in ECHR law and

drafting will be necessary.

Financial resources

88.The Human Rights Chamber has faced serious diffisuin securing adequate
funding in a timely manner. Although Annex 6 prasdthat the Chamber will be
financed by Bosnia and Herzegovina, the internati@ommunity has recognised
that this goal is not achievable. The result i$ tha Chamber is primarily financed
by voluntary contributions from foreign Governmentsnd international
organisations. It is to be noted that Bosnia antzétvina has contributed to the
Chamber’s funding already since 1997, but its doumiion has so far not exceeded

8% of the funds received (see Appendix).

89. The uncertainty as to the future of the Chamber &@ecember 2000 causes further
funding difficulties, donor governments being rétut to commit funds for an
institution likely to disappear.

90.The Chamber's draft budget for 2000 amounts to 24718 KM. The costs
concerning the (international and national) memhsréhe Chamber (including
salaries and travel expenses and other allowaaces)int to 1,681,254. It is noted
that international members’ retainers are highan thational members’ salaries.
Expenses concerning the international staff (uoicky salaries, subsistence
allowances and accommodation costs) amount to 680KM. Most of the
international staff araot paid directly from the Chamber’s budget buteathey are
paid by individual Governments through secondmértis. Chamber includes these
items in its budget in the event that Governmeissoditinue funding secondments.
Expenses concerning all national staff amount fG@D KM. In an external audit
report of July 1999, it was noted that “the leviebalaries granted by the Chamber is

far above national standards of Bosnia and HerZegoYet they correspond more

% One KM (onvertibilni mark or convertible mark) equals one German mark atI8%uro
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or less to the salaries granted by other intematiomrganisations located in
Sarajevo”. It should be noted that approximatel%3& the Chamber’s budget for
2000 was paid by May 2000.

91. The Constitutional Court’s financial situation istrat all secure and in any case
cannot be regarded as sulfficiently stable to atleevCourt to deal effectively with
an increasing number of cases. The Court is incipf financed by Bosnia and
Herzegovina. The appropriation for the ConstitudioGourt in the State’s budget in
1998 was of KM 700.000,- and in 1999 of KM1,@@D.-. It is however stressed

that no more than 60% of these amounts were paid.

92.The Court’s draft budget for 2000 totals for an antoof KM 1,300,000.-which is
far lower than the Chamber's draft budget. Appdyerthe BH budget for 2000
allocates KM 1,203.900 to the Constitutional Court.

93.Until now a substantial part of the Court’s buddige the Chamber’s, depends on
contributions by foreign Governments and internaloorganisations; the Phare
programme has made a voluntary contribution of axprately KM 1,000,000
(40% of which was used for the salaries and otilewances of internationals
seconded to the Court ). It is expected that thard’programme could make
another voluntary contribution of KM 1,200,000 i6(®. Contributions have also
been made by the French, German and Swedish Gogatam Other
Governments have declared their intention to maketributions; but no

payments had been effected by the end of 1999.

94.National and international judges of the Consiial Court receive the same
salaries (international judges are however exempted taxation). Salaries of
Constitutional Court judges are significantly lovilean the corresponding salaries
of national members of the Chamber. Also salarfdegal and linguistic staff of

the Court are less than those of the correspor@iragnber staff.

95.The Court has in the past had difficulties in mmegetihe costs of its elementary

functioning (including telephone and electricityld)i Although the situation has
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improved, it is not yet satisfactory (in Decemb@99, staff salaries of October had

not yet been paid). Financial independence of thatGs still far away.

Conclusion

96.In view of the above, the working group concludeattthe present human and
financial resources of the Court are manifestlyffisient to ensure the effective
handling of the case load of human rights casesiwinay be expected after the
suggested transfer of competences. What is neasdieiefore a merger of both
human and financial resources of the instituti@gether with changes in working

methods and training of local legal staff.
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[ll Proposal for a merger scheme

97.The merger can be carried out in two distinct psiaas follows: During the first
phase, a formalised co-operation shall be institbtween the Constitutional Court
and the Human Rights Chamber with a view to pregatie judges and the staff of
both institutions for the merger. The second phaslebe a transitional period,
during which the Chamber shall cease to receive cases but will continue to
discharge its backlog. During this phase all nesesashall be forwarded to the
Constitutional Court. The transitional period stslirt after the ratification of the
European Convention of human rights by Bosnia agdétjovina and acceptance of
the jurisdiction of the European Court of humarhtsgin cases concerning Bosnia
and Herzegovina and after the entry into forcehaf Constitutional Law on the
Constitutional Court. The transfer will be concldderhen the Chamber shall

definitely end its operation.

Formalised co-operation

98. The formalised co-operation should start already.auring this phase the revision
of the Constitutional Court’'s Rules of Procedureusti be undertaken, as well as

drafting of the relevant merger legislation.

99. The Constitutional Court’s Rules of Procedure stiqarbvide for the possibility of
dealing with some of the cases in panels rather ith@lenary in order to speed up
proceedings; the possibility of a panel referrihg tcase to the plenary where
important issues are raised should be providedTioe. possibility of appealing a
panel judgement to the Plenary should be excludedeover the institution of one
or more committees, composed of 3 or 4 members wergd to dismiss (by
unanimous decision) cases that are clearly inattgssr do not have any prospect
of success should be provided for. The committdesisions should not be subject
to appeal. It would be desirable that the CourtiteR of Procedure include rules for

dealing with particular cases in priority and rub@samicus curiae submissions.
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100. In this phase, co-operation of legal and admiristastaff of both institutions
shall begin together with training of legal and austrative staff in the law, case-

law and legal and administrative practices of lastitutions.

101. There will be many procedures to work out durings tphase including
harmonising the legal and administrative work of gtaff, which will entail an
enormous effort in itself. In addition to workingtgproposals for harmonising the
salaries of the staff of the two institutions itlvide necessary to deal with many
other issues such as compatibility of computeresyst case management systems
etc. It will probably be necessary to obtain thevises of information technology

experts

102. The judicial mechanism created by Annex 6 shouldaia unchanged in this
phase. The possibility of “forum shopping”, whergbgrsons claiming that their
human rights are violated will be able to choog®/ben lodging an application with
the Chamber or appealing to the Constitutional Cowhich results from the
overlapping of competences of the two judicialitnsbns is unavoidable as long as

the Chamber and the Court both receive new cases.

Transtional period

103. In the second phase, the Human Rights competaticee temporis shall cease.
The ratification of the ECHR by Bosnia and Herzega\and the entry into force of
the Constitutional Law on the Constitutional Caam both necessary conditions for
the proposed merger and for the beginning of thesttional period. Ideally, the
ratification of ECHR and the adoption of the Casibnal Law should coincidand

the Working Group has proceeded on this assumgtioany case, the two events
should be as close as possible to each other | tithough the drafting and
passing of the suggested Constitutional Law mayablengthy procedure, the
Working Group finds that the entry into force oét@onstitutional Law should not

exceed June 2002.

104. The Constitutional law on the Constitutional CoofrtBosnia and Herzegovina

envisaged here should be adopted by the ParliangeAtsembly of Bosnia and
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Herzegovina. This law should regulate the termamatf the Chamber’s operation,
the appointment of judges to the Constitutional i€¢as required by Article VI para
1 (d) of the Constitution) and some aspects of ssifility of appeals to the
Constitutional Court (exhaustion of other effectirmedies and time-limits for
appeals, the Court's power to undertake investigatifor the purposes of the
proceedings before it) as well as several aspédtseedCourt’s relations with other

State and entity institutions, such as

- the Constitutional Court's power to order provisibrmeasures including
positive action and the obligation to abide by @enstitutional Court’s orders
on provisional measures;

- individual (disciplinary or criminal) liability fonon compliance with the Court’s
orders and judgements;

- co-operation with other national authorities, inlbhg the Prosecutor of the State
Court of Bosnia and Herzegovina and the OmbudsmirBasnia and
Herzegovina;

- the responsibility of Boshia and Herzegovina to uemsadequate funding

independence.

The Constitutional Law shall give an authoritativeerpretation of the Court’s
appellate jurisdiction under Article VI, 3 (b) dfe Constitution to comprise appeals
against the lack of judgements.

The Constitutional Law will effect the “transfer m#sponsibility for the continuing
operation of the Human Rights Commission to thehaittes of Bosnia and

Herzegovina”, as laid down in Article XIV of Annéx

105. Applications concerning facts, acts or decisionsstating the date of
ratification and of entry into force of the Consdtibnal law shall be automatically

forwarded to the Constitutional Court.

106. The Chamber should finish dealing with all the sgsending before it within a

fixed time limit after the expiration of which ihall definitely cease its operations.
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Although it is difficult to predict when this coulstcur, the following indication is

given:

107. More than 4.500 cases were pending before the Girabbthe end of May
2000 and it is expected that the number of penctisgs will be higher by the end of
this year. Many of the currently pending cases tu2.000) belong to series of
similar (or identical) cases: these concern JNArtapants, abandoned property,
frozen bank accounts or pension rights. Even thst matimistic assessment of the
Chamber’s situation (based on its present resouandsworkload) leads to the
conclusion that, if the ratification of ECHR andkthdoption of the Constitutional
Law were to take place at the beginning of 2004,Ghamber would not be able to

discharge all these cases it has before June 2802 @arliest.

108. In any case, there should be a set period for thener to discharge its
backlog. The Working Group would suggest setting @n2002 as final date of the
Chamber’s operation. Cases still pending beforeCthamber as of the end of that

period should be transferred to the Court.

109. In order to avoid loss of experience and to seaungeasure of continuity after
the end of the initial 5 year period of the Congtiinal Court (May 2002) competent
authorities might consider appointing members ef@mamber to the Constitutional
Court. Similarly, it would be worth considering amding Article VI of the
Constitution to allow for the re-appointment of sowf the serving judges of the

Constitutional Court.

110. As of the date on which the ECHR has been ratifiad the Law on the
Constitutional Court is in force, a poolimg the Chamber’s and Court's Secretariat

and resources should start.

111. All Chamber and Court staff should be placed uniderauthority of a Common

Registrar and a Common Director General.

112. During the transitional period, the Registrar skdodle an international

seconded by the European Court of Human RightssheeWill be responsible for
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case management and the work of the lawyers of instfiutions. It will be the
responsibility of the Registrar to ensure that botktitutions have the legal
resources necessary to conduct their respectiv&. vite/she will report to the
Presidents of the Chamber and the Court. The Raxgstask will be to organise the
progressive redirection of legal staff from Chamiserk to Constitutional Court
work as the Chamber’s workload decreases. It wilfds the Registrar to decide the

various stages of this operation.

113. We would consider it necessary that the Registmtirtue to be seconded by the
European Court of Human Rights. The Registrar'sedige is essential for the
transfer of experience to and training of localyavs. As long as the two institutions
function with a merged Registry, his/her authowiif be instrumental in the smooth
running of the Registry. The international Regisrdunctions will come to end

when the Chamber ceases to be.

114. Similarly, during the same transitional period, @iesctor General would be
responsible overall for the administration of batfstitutions. The Director
General will report to the Presidents of the Chamalpel the Court. His/her task will
be to organise a progressive reallocation of athdnu and material resources from
the Chamber to the Constitutional Court. It willfoethe Director General to decide
the various stages of this operation. The Workingup would recommend that the
Director General be an international appointed Hxy Registrar of the European
Court of Human Rights. He/she should be assistedofy or two national

administrators.

115. During the transitional period the Chamber and @uastitutional Court shall

retain their respective staff and separate finhnesmurces.

116. In order to maintain continuity the staff, espégiaational staff, should be
encouraged to stay on. This applies to experiemmedlegal staff (secretariat,
translation, interpretation, administrative suppantl other support) as well as to
legal staff. The legal position of the staff shoaldo be settled in an appropriate
way. The possibility of the Chamber’'s national ftaf retain a special salary

position perhaps for a certain additional perioduth be seriously considered.



34

Last phase: Termination of the Chamber operation

117. The transitional period shall come to an end nigtr lthan end of 2002. At this
time the Chamber shall definitely cease its openaséind all remaining cases will

be transferred to the Court.

118. All remaining financial resources and assets of ieamber shall be
transferred to the Court.

119. The international Registrar and Director Generadlistbe automatically
dismissed. In addition, the staff of both instius shall be automatically
dismissed and re-appointed in accordance with treceplures and criteria

provided for in the Law on the Constitutional Court

120. Bosnia and Herzegovina shall bear the sole reshpitihsifor the operation of
the Constitutional Court after the end of the tit@msal period.
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Recapitulation

. The working group finds that the transfer of functions of the Human Rights
Chamber to the Constitutional Court of Bosnia and Herzegovina can
essentially be achieved within the constitutional nqovisions governing the
Constitutional Court as already in force, without dminishing the protection
of human rights granted under Dayton Peace Agreemén

. The transfer of functions should only take place dér ratification of ECHR

by Bosnia and Herzegovina and after a Constitutiona Law on the
Constitutional Court regulating the merger procedure, the termination of the
Chamber’'s operations and some aspects of the Constional Court's

functioning and competence is passed by the Parliantary Assembly of
Bosnia and Herzegovina.

. Minor amendments to Article VI of the Constitution may clarify or improve

some aspects of the Constitutional Court’'s functiomg and competence, in
particular as regards its composition after the expy of the mandate of its
initial members, its relations with the Ombudsman QOmbudsperson) of
Bosnia and Herzegovina and its appellate jurisdicin and. However, these
amendments need not be regarded ascanditio sine qua non for the proposed
merger.

. The transfer could be carried out in two distinct ghases as described in
Chapter 3 of this report. The final transfer should coincide with a merger of
the two institutions’ human and financial resources

. Bosnia and Herzegovina should bear sole responsiiyl for the operation of
the Constitutional court after the merger procedure
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Time schedule

First phase : Formalised co-operation
From the present untiktification of ECHR anentry into force of the Constitutional

Law on the Constitutional Court BiH

Formalised co-operation betwete
Constitutional Court and the Human Rights
Chamber with a view to transferring the
competences of the Chamber to the Court.
Revision of the Court’s Rules of Procedure.
Drafting of the Constitutional Law on the
Constitutional Court of BiH. Harmonisation of
working methods in the registries. Training
courses for the staff of the two institutions.

Second phase : Transitional period
From ratification of the ECHR anehtry into force of the Law on the Constitutional

Court to December 2002

End of the Chamber’'s competenatione

temporis. All cases outsidethe Chamber’s
ratione temporis competence are forwarded to
the Constitutional Court. Chamber to clear up its
backlog. Chamber staff to be progressively
redirected to work on Constitutional Court cases
as Chamber’s backlog gradually disappears.
Operation of the common Registrar and Director
General.

Third phase: Termination of the Human Rights Chambe operation
From December 2002 onwards

Extinction of the Human Rights Chamber;
transfer of all cases still pending before it te th
Constitutional Court. Transfer of all the
Chamber’s remaining financial resources and
assets to the Court. Automatic dismissal and re-
appointment of the staff of the two institutions.
Operation of the new Constitutional Court under
the sole responsibility of the State of Bosnia and
Herzegovina.



