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ALBANIA / ALBANIE

Réponse au questionnaire sur
“L’exécution des juridictions constitutionnelles”

I. Questions générales sur le contrdle de constitonnalité
A. Le type e I'objet du contrdle de la constitutiontéal

1. Le contrdle de constitutionnalité des actes norfaati
a. Le contr6le préventif.

Le contréle préventif de la Cour Constitutionnale Albanie est exercé seulement pour vérifier
la compatibilité des traités internationaux ave€dtmstitution de la République d’Albanie. Selon
l'article 131 pointb de la Constitution ce contrble est exercé avanttification des traités par
'Assemblée. La ratification d'un traité comportensinclusion comme partie intégrante du
systeme juridique du pays, aprés la publicatiors dadournal Officiel.

Mais il faut souligner que la loi “Sur l'organisati et le fonctionnement de la Cour
Constitutionnelle de la République d’Albanie”, appvée le 10 février 2000, prévoit que les
traités internationaux, ratifiés avant I'entrée eigueur de la Constitution et qui sont
incompatibles avec elle, peuvent étre présentés @olr Constitutionnelle par le Conseil des
Ministres. Si la Cour Constitutionnelle constatee da traité international ratifié par une loi

contient des dispositions contraires a la Constitytelle décide l'abrogation de l'acte de
ratification.

Le contrdle préventif est exercé aussi pour lesregfdums.
b- Le contrble abstrait ou principal (grief diredtinconstitutionnalité).

En Albanie aussi, le contrdle principal de la C&wonstitutionnelle est le contréle abstrait,
exercé pour verifier la compatibilité de la loi avéa Constitution ou avec les traités
internationaux ainsi que la compatibilité des acsnatifs des organes centraux et locaux avec
la Constitution et les traités internationaux.

c -Le contrble concret ou incident des normes.

Selon la Constitution et la loi mentionnée, si ubunal ou un juge, au cours d'un proces
judiciaire, ex-officio ou a la suite d’'une objecticoulevée par les parties engagées dans ce
proces, estime qu’une loi est anticonstitutionndtiesqu'il y a une liaison directe entre cette loi
et la solution concréete du proces, il n'appliqus & loi, décidant I'interruption du procés et
'envoi du dossier a la Cour Constitutionnelle, pajue celle-ci puisse s’exprimer sur la
constitutionnalité de la loi.
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Dans leur arrét le tribunal ou le juge doit précises dispositions de la loi considérées
incompatibles avec les normes concretes ou lesipaa de la Constitution, et aussi les motifs
pour lesquels il demande leur abrogation.

Aprés la conclusion du jugement par la Cour camstitnelle, le dossier, avec I'arrét de la Cour,
doit étre renvoyé au tribunal intéressé. La dénisie la Cour Constitutionnelle est obligatoire
pour tous les tribunaux.

En outre, lorsque la Cour Constitutionnelle, pemndan procés pour conflits de compétences,
estime que la solution de ce conflit est liée aloheu a des autres actes normatifs elle examine
aussi la constitutionnalité de la loi ainsi quééigalité des actes normatifs.

d - Les actes normatifs échappant au contrdle destitmtionnalité
Il n'y a pas de tels actes en Albanie.

2. L'examen des omissions inconstitutionnelles atieéne législative (inaction du législateur
lorsque la Constitution I'oblige a agir).

La Constitution et la législation albanaise ne prént pas de cas pareils
3. Les décisions concernant la protection des draitsstitutionnels.

La Cour Constitutionnelle juge, comme dernier resskes recours des individus pour la
violation des leurs droits constitutionnels a uagas régulier Iégal, lorsque ont été utilisés tous
les moyens juridiques pour la protection de ceggirBn conséquence la Cour Constitutionnelle
peut annuler aussi les décisions des tribunaugrienipe inappelables, si ces décisions violent
les droits constitutionnels des individus.

4. Les autres compétences des juridictions constitngties

La Cour Constitutionnelle décide:
- sur la constitutionnalité des partis politiquesie$ autres organisations politiques.

Dans ce cas la Cour agit sur demande du Présiddat Reépublique, du Premier Ministre et pas
moins d’'un cinquieme des députés. La demande peup@&sentée a chaque moment a la Cour
Constitutionnelle.

La Cour décide si le parti ou l'organisation pojite a été formée en conformité avec les
dispositions constitutionnelles et si son actieis¢ conforme a la Constitution.

Lorsque la Cour Constitutionnelle arrive a la cos@n que la création d’'un parti ou d’'une

organisation politique est contraire a la Constitutelle annule I'acte de sa création. Lorsque la
Cour Constate que lactivité d'un parti ou d’'unegamisation politique est contraire a la
Constitution, elle décide Tlinterdiction de son igi¢¢ ou ordonne [l'annulation de son

enregistrement.

- pour les conflits de compétence entre les pouvidird’Etat ainsi que entre les organes
centraux et locaux.
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Le recours devant la Cour Constitutionnelle perd ptésenté par les sujets qui sont parties dans
le conflits ou par les sujets endommagés directémenuse du conflit.

- pour les referendums.

La Cour Constitutionnelle examine d’'une facon préiwe la constitutionnalité des questions
posées dans le referendum ainsi que le respecbouw@s normes constitutionnelles pour la
proposition et I'autorisation du referendum.

B. Les effets des arréts des juridictions constituteies
1. En ce qui concerne les actes normatifs:
a — Les arréts des juridictions constitutionnelted-ils uniquement un effet déclaratoire?

Ces arréts généralement ont un effet déclaratoiaés pas dans tous les cas. Par exemple, dans
le cas d’'un conflit de compétence, exposé danwilet ga, la Cour Constitutionnelle statue qui
est I'organe compétent pour le probleme concretolne, lorsque la Cour décide I'abrogation
d’une loi ou d’'un acte normatif et les rapportdé&s exigent une réglementation juridique, I'arrét
de la Cour Constitutionnelle est notifié aux organespectifs pour qu’ils prennent les mesures
prévues dans cet arrét.

b. La norme déclarée contraire a la Constitution dft-eléclarée nulle ou annulée avec effet
immédiat? Est-ce que la juridiction constitutiorlegbeut modifier la norme?

L'arrét de la Cour Constitutionnelle, qui a abrogée loi ou un acte normatif pour
incompatibilité avec la Constitution ou avec urnté&anternational, a un effet a partir de I'entrée
en vigueur.

Exceptionnellement, I'arrét a un effet rétroactiiement:

- envers une sentence pénale dans la période dexéoutien, lorsque cette sentence a une
liaison directe avec I'application de la loi oul@ete normatif abrogé;

- envers les cas examinés par les tribunaux, jusqu@ment ou leurs décisions sont devenues
inappelables;

- envers les conséquences encore présentes deladeil’acte normatif.

L’arrét interprétatif de la Cour Constitutionnedleaussi un effet rétroactif.
L’arrét de la Cour Constitutionnelle ne peut maatifia norme dans aucun cas.

c. Est-ce que l'arrét doit étre mis en oeuvre (parbfagation de la norme) par un autre
organe?

La Cour Constitutionnelle a le droit d’abroger diement la norme.
d. Est-ce que les effets de I'annulation peuvent i&pertes?

Les arréts de la Cour Constitutionnelle entrentvigneur des leur publication dans le Journal
Officiel. Mais la Cour peut statuer que la loi tacte normatif soit abrogées dans un autre délai.

e. La portée de l'arrét va-t-elle au-dela du cas paulier, en cas de contrble par voie
incidente?

La portée de l'arrét peut aller au-dela du catiqudier.
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f. La juridiction constitutionnelle peut — elle ordama une autre autorité d’agir? Peut — elle
fixer un délai pour agir?

La Cour Constitutionnelle n'ordonne pas d’agir & @utre autorité, sauf dans le cas d’un arrét
qui statue qui est 'organe compétent pour un easqulier.

2. Concernant la protection des droits individuels
Si la juridiction constitutionnelle annule une d&on d'une autre autorité pour
inconstitutionnalité:

a — L’affaire est-elle renvoyée a I'autorité infédre pour une nouvelle décision?

L’affaire est renvoyée a l'autorité inférieure paure nouvelle décision.

b — Est-ce que la juridiction constitutionnelletsia elle-méme, me sur la question?

En Albanie la Cour Constitutionnelle ne statue pasla question.

3. En outre, est-ce que les arréts des juridictionsstitutionnelles:
a. lient celles-ci?
b. ont un effet de res judicata (entre les partiegjeeomnes)?

Ces arréts ont un effet de res judicata pas seunteemgre les parties, mais ausgja omnes.
¢ — ont force de loi?

Les arréts de la Cour Constitutionnelle ont foredail.

d- sont publiées dans un journal officiel?

Tous les arréts de la Cour Constitutionnelle saiblips dans le Journal Officiel.

e— Quen est-il en particulier lorsqu'un arrét déok qu'une norme deviendra
inconstitutionnelle si elle n’est pas modifiée dansertain délai?

La loi ne prévoit pas des mesures concrétes, peaet @arce que larrét de la Cour
Constitutionnelle doit étre exécuté obligatoirement

II. Quels sont les moyens d’assurer des arréts dagidictions constitutionnelles?

En particulier:

1. La législation prévoit-elle l'autorité chargée déouter les arréts de la juridiction
constitutionnelle?

Selon la loi “Sur I'organisation et le fonctionnemale la Cour Constitutionnelle...”, les arréts
de cette Cour sont obligatoires et doivent étrecatés. L'exécution est assurée par le Conseil
des Ministres, par le moyen des organes compéderitadministration de I'Etat.



-7- CDL (2000) 89

2. Sinon, existe-t-elle une norme prévoyant que laiction constitutionnelle ou une autre
autorité détermine I'organe compétent pour exéclgsmécisions de la Cour Constitutionnelle?

Outre la réponse donnée dans le point précédefatytilajouter que la loi prévoit que la Cour
Constitutionnelle peut designer elle-méme un aoitgane chargé de I'exécution de son arrét et,
si cela est nécessaire, aussi la facon de I'ex@tde cet arrét.

Dans la pratique de la Cour Constitutionnelle élss’présenté un seul cas pareil, lorsque la Cour
a chargé le Parquet pour I'exécution d’'un arréartét en question a été exécuté.

lll. Quelles sont les conséquences de linésution ou de I'absence d’eg&cution dans un
délai raisonnable — des arréts des juridictions caiitutionnelles?

Selon la loi, les personnes qui n'exécutent pasaleéts de la Cour Constitutionnelle ou
empéchent leur exécution, si cette action ne dorspas un délit prévu par la loi pénale, sont
condamnées a une amende de 100.000 leks (I'égmivdlenviron 930 dollars US) par le
président de la Cour Constitutionnelle, avec undsitin inappellable et qui constitue un titre
execultif.

IV. Cas d’inexécution

A. Pouvez-vous citer des cas récents d’'un arrét dgudigiction constitutionnelle de
votre pays?

Il n'y a pas de tels cas

V. Cas d’exécution insatisfaisante

Dans certains cas, méme si un arrét de la juridiatonstitutionnelle a été exécuté, la situation
reste insatisfaisante, car une norme inconstitogtie continue d’étre appliquée.

A. Une telle situation s’est-elle présentée récemrdans votre pays?
La réponse est non.

En ce qui concerne les points IV et V, des probepaaticuliers se sont-ils présentés lorsque des
arréts des juridictions ordinaires supérieuresttdtdéclarés contraires a la Constitution?

De tels probléemes ne se sont pas présentés.

LUAN OMARI
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ANDORRA / ANDORRE

QUESTIONNAIRE SUR LEXECUTION DES ARRETS DES JURIOTIONS
CONSTITUTIONNELLES

Question préliminaire: S’aqit-il de I'exécution Harrét tout entier ou seulement du dispositif en
excluant les motifs?

Le Tribunal constitutionnel de I’Andorre a jugé gleutorité de la chose jugée s’attachait au
dispositif ainsi qu’aux motifs qui en sont son sopmécessaire et son fondement méme.

|. Questions générales sur le controle de constifotnalité

A. Le type et I'objet du contréle de constitutionrelit
a. Le contréle de constitutionnalité des actes norméds.
1. Le contrble préventif
Le contréle du Tribunal est préventif; la norme ldé®e contraire a la
Constitution ne peut donc entrer en applicationdéaision du Tribunal est
donc nécessairement exécutée.

2. Le contrble abstrait ou principal (grief directretbnstitutionnalité).

Il 'y a pas de recours direct contre une normeliégement publiée. Il n'y
a donc pas de décision a exécuter.

3. Le contrble concret ou incident des normes.
Ce contrble est exercé sur renvoi d’'une juridiction
4. Les actes normatifs échappant au contrble de totstinalité.

La compétence du Tribunal constitutionnel se linaitex lois et aux décrets
|égislatifs pris sur délégation du Iégislateur.
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b. L'examen des omissions inconstitutionnelles en matie législative (inactions du
|égislateur lorsque la Constitution I'oblige a agi).

Pas de compétences spéciales du Tribunal constifugi.

c. Les décisions concernant la protection des droitsastitutionnels.
Le Tribunal constitutionnel de I'’Andorre connaitsdeecours des particuliers en cas
d’atteinte a leurs droits constitutionnels. Ce tesadoit étre précédé d’'une instance
judiciaire.

d. Les autres compétences des juridictions constitutimelles.
Le Tribunal a aussi compétence pour régler leslitoeitre les organes de I'Etat; les
paroisses (ou communes sont considérées commegiases de I'Etat).

B. Les effets des arréts des juridictions constiturtelles:
1. En ce qui concerne les actes normatifs:
1. Les arréts des juridictions constitutionnelles igtiniquement un effet déclaratoire?

Non.

2. La norme déclarée contraire a la Constitution #steéclarée nulle ou annulée avec
effet immédiat? Est-ce que la juridiction constdohelle peut modifier la norme?

La norme est annulée avec effet immédiat.
Le Tribunal constitutionnel ne peut pas modifientame.

3. Est-ce que l'arrét doit étre mis en ceuvre (parrtightion de la norme) par un autre
organe.

Non, la décision du Tribunal constitutionnel suffit
4. Est-ce que les effets de I'annulation peuvent @&pertés?
Non.

5. La portée de l'arrét va t-elle au-dela du cas palitr, en cas de contrble par voie
incidente? Qu’en est-il notamment des situatiorlcgues au cas d’espéce, mais qui
ont déja fait I'objet d’'une décision définitive ?

Les arréts déclarant l'inconstitutionnalité patéebu totale des normes
contestées ont effet a partir de la date de lebligation au journal officiel
de la Principauté. Sauf dans les cas d’'une apitaétroactive favorable,
les effets en cours produits par ces normes aeantannulation subsistent
tant que de nouvelles normes ne sont pas adoptéegggir les situations
juridigues préexistantes.
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D’autre part, les précédents établis par le Tribu@anstitutionnel

constituent des criteres d’interprétation au Trddunmais ils peuvent
toujours étre modifiés par une décision motivésega la majorité absolue
de ses membres.

6. La juridiction constitutionnelle peut-elle ordonréerune autre autorité d’agir? peut-
elle fixer un délai pour agir?

Non.
2. Concernant la protection des droits constitutionned:
Si la juridiction constitutionnelle annule une déen d’'une autre autorité (administration,

tribunal, etc.) pour inconstitutionnalité:

L’affaire est renvoyée a I'autorité inférieysour nouvelle décision.

3. En outre, est-ce que les arréts des juridictions ostitutionnelles:

a) lient celles-ci?
Oui.

b) ont un effet dees iudicata(entre les partiegrga omnes
lIs ont un effeerga omnes

c) ont force de loi?
Leur force est supérieure a la loi.

d) sont publiés dans un journal officiel?
Oui.

e) qu'en est-il en particulier lorsqu’'un arrét déclage’'une norme deviendra
inconstitutionnelle si elle n’est pas modifiée danscertain délai?
Le cas n’est pas prévu.

Il. Quels sont les moyens d’assurer I'exécution demréts des juridictions
constitutionnelles?

La décision s’'impose a toutes les autorités deitecipauté.

I1l. Quelles sont les conséquences de I'inexécutioau de I'absence d’exécution dans un
délai raisonnable — des arréts des juridictions catitutionnelles?

lls ont toujours été exécutés.
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IV. Cas d’'inexécution

Aucun cas d’inexécution.

V. Cas d’exécution insatisfaisante

Aucun cas.
Professeur F. LUCHAIRE Mme. M. TOMAS BALDRICH
Membre de la Commission de Agent de liaison

Venise pour Andorre

Andorra la Vella, septembre 2000
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ARMENIA / ARMENIE

REPLIES TO THE
QUESTIONNAIRE ON THE EXECUTION
OF THE CONSTITUTIONAL REVIEW DECISIONS

BY THE CONSTITUTIONAL COURT OF ARMENIA
l. General questions on constitutional review

A. The type of constitutional review and its subject:

1. constitutional review of normative acts

a. preliminary review

Only International Treaties of the Republic of Ameeare subject to the preliminary review.

b. abstract or principal review (direct claim of unciitutionality)

All the normative acts of the Constitutional Cooftthe Republic of Armenia prescribed in
Paragraph 1, Article 100 of the Constitution areject to the abstract review. The Constitutional
Court "decides the conformity of laws, the NatioAakembly decisions, decrees, orders of the
President of Republic and Government decisions thighConstitution". At the same time, these
acts are subject to the principal review.

c. concrete or incidental review of norms
The Constitutional Court of the Republic of Armemiaes not exercise concrete or incidental
review, because of absence of the Institute oviddal applications of the citizens.

d. normative acts that are not subject to constituaiaeview
Currently, the normative acts of the Prime Ministeninistries and other departments,
Governors, Local self-government bodies are nojestito the constitutional review.

2. Review of unconstitutional omission of legislatiffailure of the legislator to act when it is
obliged to do so by the Constitution)

Such review is not exercised.

3. Decisions concerning the protection of constitulonmights (Verfassungsbeschwerde,
amparo, appeal to a judicial body of ultimate ajppea

There is a possibility to apply to courts of gehguaisdiction for protection of constitutional
rights, even to the supreme judicial body, th&asirt of Appeals.

4. Other areas of constitutional review (examples: omstitutionality of political parties,
referenda, conflicts between infra-state entittesiflicts between state bodies)
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The Constitutional Court solves the conflicts op tlesults of referenda, makes a decision on
suspension or prohibition of activity of the paity case stipulated by law. However, the
conflicts between infra-state entities, as welthesconflicts between state bodies are not subject
to the constitutional review.

B. The effects of constitutional review decisions:

1. Concerning normative acts:

a. Are constitutional review decisions merely declarg?
The Constitutional Court decisions are not deatayat

b. Is the norm, which is declared contrary to the Gaagon null and void,

or annulled immediately? Can the body exercisingstitutional review modify the norm?

The norm, which contradicts the Constitution, is@hed upon publication of the decision of the
Constitutional Court. The body exercising consiitl review can not modify the norm.

c. Must the decisions be implemented (i.e. by repgdhie norm) by another organ?

According to the Paragraph 3, Article 64 of the L&@n Constitutional Court", "The decisions
of the Constitutional Court are obligatory for exgon within the territory of the Republic of
Armenia, and according to Article 70, "Non-execatiomproper execution or impeding the
execution of the decisions of the Constitutionali€oesult in responsibility prescribed by law".

d. Can the effects of annulment be postponed?
The effects of annulment can not be postponed,usecthe norm (de facto) declares null and
void upon publication of the decision of the Constonal Court.

e. Do the effects of the decisions go beyond the iohai¥ case, where incidental concrete
review of norms is concerned? What is the posttegarding similar cases which have already
been the subject of a final decision?

The Constitutional Court of the Republic of Armeniaes not exercise concrete or incidental
review.

f. Can the body exercising constitutional review ordeother authority to act? Within a fixed
period of time?
No, the body exercising constitutional review cah order another authority to act.

2. Concerning the protection of constitutional rights:
If the body exercising constitutional review quasha decision by a public authority
(administration, court, etc.) on the grounds th&t unconstitutional:

a. lIs it sent back to the original authority for a nesng? or
b. Does the body exercising constitutional review de@n the matter?

The Constitutional Court decides on the matter.

Furthermore, do constitutional review decisionseéhav

binding force (binding the body exercising consiinal review itself)?

res iudicataforce (nter partes; erga omng®

force of law (see for instance 8§ 31.2 of the Geritaanon the constitutional court)?
are they published in an official journal?

Qoo w
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e. What happens if a decision declares that a norrmhegitome unconstitutional if it is not
modified within a certain period?

Do the answers to the previous questions depenthertype of constitutional review (for
example: concrete/abstract control)? Do speciaisrapply in the cases mentioned in poirA.

4 above?

The reply to questions Il and Il will make a digtiion, if necessary, according to the
type/subject of constitutional review as well aghe effects of decisions (see question I).

3. The decision of the Constitutional Court nas iudicata forcebinding force, force of law
and it is published in an official journal. The Ggitutional Court declares the norm
unconstitutional, if the norm is contrary to thenSttution at the present. The answers of the
previous questions can not depend on the type efabnstitutional review, because the
Constitutional Court of the Republic of Armeniaeisercising only abstract review. For all cases
mentioned in | A 4 point only one case allows thedal rule for applying to the Constitutional
Court. The application to the Constitutional Coadncerning the conflicts arising from the
results of the referenda can be exercised duritayg after the official publication of the results.

Il. What means are available to ensure the execution obnstitutional review decisions?

The response to this question should take accduhiedegislation concerning the execution of

constitutional review decisions, either by otheurt® or by executive bodies. In particular:

1. Is there a norm indicating which authority has teeaite the constitutional review
decisions?

No, there is not such a norm.

2. If not, is there a norm providing that the bakercising constitutional review or any other
authority has the power to designate the body wiwvitllexecute the decisions of the court?
How does the system work in practice?
No, according to the Paragraph 3, Article 64 of tlev "On Constitutional Court", "The
decisions of the Constitutional Court are obligatéor execution within the territory of the
Republic of Armenia, and according to Article 70oh-execution, improper execution or
impeding the execution of the decisions of the @tri®nal Court result in responsibility
prescribed by law".

M. What are the consequences if constitutional reviewecisions are not executed or are
not executed within a reasonable time?

The decisions of the Constitutional Court are esddimmediately upon publication. The
body to who concerns this decision can exerciseipactivity. For example, on October 16,
1999 the Constitutional Court of the Republic oimnia made a decision on conformity of
Paragraph 2, Article 3 of the Law "On Local selirg;nment" adopted by the National
Assembly on June 30, 1999, Point 1, Article 2 anth8 1 and 2, Article 122 of the Electoral
Code of the Republic of Armenia adopted on Febr&ary999, Paragraph 8, Article 18 of Law
of the Republic of Armenia "On refugees" adoptedarch 3, 1999 with the Constitution of the
Republic of Armenia (this concerns the provisiorslieding the electoral rights of the refugees,
who have taken permanent residence over 10 yeaksnienia. They could not form the local
self-government bodies.

The Constitutional Court has declared the provsioof above mentioned laws
unconstitutional, as far as they exclude the righitshe refugees, who have legally taken
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residence in Armenia, to take part in the electbhocal self-government bodies. Taking into
account this decision, the National Assembly of ®epublic of Armenia ammended the
provisions of above-mentioned laws, that were dedlanconstitutional.

V. Cases where decisions are not executed?

A. Have there been any recent cases where a comstaltreview decision has not been
executed in your country?

B. If so, is it possible to identify the reasons whg tlecision was not executed (e.g. political or
financial reasons, lack of clarity in the decisianadequate rules on the execution of
decisions)?

No, however, there were cases, when the officiaéd tto express their disagreement on

Constitutional Court decision in public. This inrapinion is also impermissible. The decisions

of the Constitutional Court are final, can not h#jsct to review, can not be cancelled. It is

preferablethatlegislation contains a provision, that the decisibthe Constitutional Court can
not be interpreted by any institutions or officitds.

V. Cases of unsatisfactory execution

In certain cases, even where a constitutional vewvecision has been executed, the situation

remains unsatisfactory because an unconstitutimmrah continues to be applied.

A. Has such a situation arisen recently in your cg@ntr

B. What are the causes of such a situation? Do tleey fiom the effects of the constitutional
review decision (absence efga omnesffect, declaratory nature of the decision), onir
other causes, such as those mentioned in IV. Begbov

Concerning points IV and V, did specific problentss@a when decisions of ordinary higher
courts were declared contrary to the Constitution?
In the Republic of Armenia there were no cases,nueconstitutional norm continued to be
implemented.

Concerning points IV and V, specific problems cbnbt arise, because the decisions of
the courts of ordinary jurisdiction are not subjecthe constitutional review.
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AUSTRIA / AUTRICHE

Austrian reply
Ingrid Siess-Scherz
Federal Chancellery, Constitutional Service
Vienna

Execution of Constitutional Court Decisions

First, it needs to be noted that the competencabefAustrian Constitutional Court are laid
down in Articles 126a, 137 to 144 and 148f of thestian Federal Constitution. These

provisions read as follows:

“Art. 126a. Should divergences of opinion arise between thdidAldit Office and a legal
entity (Art. 121 para. 1) on interpretation of fegal provisions which prescribe the competence
of the Public Audit Office, the Constitutional Coutecides the issue upon application by the
Federal Government or a Land Government or thei®Abidit Office. All legal entities must in
accordance with the legal opinion of the Constitagil Court render possible a scrutiny by the
Public Audit Office. The enforcement of this obligea will be implemented by the ordinary
courts. The procedure will be prescribed by Fedaral

D. The Constitutional Court

Art. 137. The Constitutional Court pronounces on pecuniagint$ on the Federation, the
Laender, the Bezirke, the municipalities and mymaicassociations which cannot be settled by
ordinary legal process nor be liquidated by theagubf an administrative authority.

Art. 138. (1) The Constitutional Court furthermore pronounce<onflicts of competence
a) between courts and administrative authorities;

b) between the Administrative Court and all otlkeeurts, in particular too between the
Administrative Court and the Constitutional Couskif, as well as between the ordinary courts
and other courts;

c) between the Laender amongst themselves asasbitween a Land and the Federation.
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(2) The Constitutional Court furthermore deternsinat the application of the Federal
Government or a Land Government whether an acegslation or execution falls into the
competence of the Federation or the Laender.

Art. 138a. (1) The Constitutional Court establishes on appbicaby the Federal Government
or a Land Government concerned whether an agreewitmn the meaning of Art. 15a para. 1
exists and whether the obligations arising fromhsaie agreement, save in so far as it is a matter
of pecuniary claims, have been fulfilled.

(2) If it is stipulated in an agreement within timeaning of Art. 15a para. 2, the Court also
establishes on application by a Land Governmentewed whether such an agreement exists
and whether the obligations arising from such aregent, save in so far as it is a matter of
pecuniary claims, have been fulfilled.

Art. 139. (1) The Constitutional Court pronounces on appilicaby a court or an independent
administrative tribunal whether ordinances issug@ lB-ederal of Land authority are contrary to
law, butex officioin so far as the Court would have to apply sucbr@mance in a pending suit.

It also pronounces on application by the Federale@ument whether ordinances issued by a
Land authority are contrary to law and likewise application by the municipality concerned
whether ordinances issued by a municipal affaigesusory authority in accordance with
Art. 119a para. 6 are contrary to law. It pronowtethermore whether ordinances are contrary
to law when an application alleges direct infringgrmof personal rights through such illegality
in so far as the ordinance has become operativehorapplicant without the delivery of a
judicial decision or the issue of a ruling; Art. gra. 3 applies analogously to such applications.

(2) If the litigant in a suit lodged with the Caistional Court, entailing application of an
ordinance by the Constitutional Court, receivesstattion, the proceedings initiated to examine
the ordinance's legality shall nevertheless costinu

(3) The Constitutional Court may rescind an ords®as contrary to law only to the extent
that its rescission was expressly submitted oCihert would have had to apply it in the pending
suit. If the Court reaches the conclusion thatthele ordinance

a) has no foundation in law,
b) was issued by an authority without competendbé matter, or

c) was published in a manner contrary to lawhéllsrescind the whole ordinance as illegal.
This does not hold good if rescission of the whatdinance manifestly runs contrary to the
legitimate interests of the litigant who has filed application pursuant to the last sentence in
para. 1 above or whose suit has been the occagriothé initiation ofex officio examination
proceedings into the ordinance.

(4) If the ordinance has at the time of the Cauttinal Court's delivery of its judgment
already been repealed and the proceedings weratediex officioor the application was filed
by a court or an applicant alleging direct infringent of his personal rights through the
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ordinance's illegality the Court must pronounce tlvbethe ordinance contravened the law. Para.
3 above applies analogously.

(5) The judgment by the Constitutional Court whrelscinds an ordinance as contrary to law
imposes on the highest competent Federal or Larnldosty the obligation to publish the
rescission without delay. This applies analogouslyhe case of a pronouncement pursuant to
para. 4 above. The rescission enters into forcénemlay of publication if the Court does not set
a deadline, which may not exceed six months oegal dispositions are necessary 18 months,
for the rescission.

(6) If an ordinance has been rescinded on thessufoillegality or if the Constitutional Court
has pursuant to para. 4 above pronounced an or#n@nbe contrary to law, all courts and
administrative authorities are bound by the Coudégision, the ordinance shall however
continue to apply to the circumstances effectedreethe rescission, the case in point excepted,
unless the Court in its rescissory judgment decatbsrwise. If the Court has in its rescissory
judgment set a deadline pursuant to para.5 abthes,ordinance shall apply to all the
circumstances effected, the case in point exceptkithe expiry of this deadline.

Art. 139a. The Constitutional Court pronounces on applicatigna court whether in the
republication of a legal norm the limits of the laarity conferred were transcendex; officiq in
so far as the republication of the legal norm dtutss the prerequisite to a judgment by the
Court itself; also on application by a Land Goveemtin the case of legal norms republished by
the Federation, likewise on application by the Fad&overnment in the case of legal norms
republished by a Land. It pronounces furthermoretivr in the republication of a legal norm
the limits of the authority conferred were transimsh when an application alleges direct
infringement of personal rights in so far as thputdished legal norm has become operative
against the applicant without the delivery of aigial decision or the issue of a ruling. Art. 59
paras. 2, 3 and 5 as well as Art. 139 paras. 2stwaé apply analogously.

Art. 140. (1) The Constitutional Court pronounces on apglicaby the Administrative Court,
the Supreme Court, a competent appellate courtnomdependent administrative tribunal
whether a Federal or Land law is unconstitutiobal, ex officioin so far as the Court would
have to apply such a law in a pending suit. It prorces also on application by the Federal
Government whether Lankws are unconstitutional and likewise on applmatby a Land
Government, by one third of the National Coundaiiembers, or by one third of the Federal
Council's members whether Federal laws are undaofistial. A Land constitutional law can
provide that such a right of application as regdngsunconstitutionality of Land laws lies with
one third of the Diet's members. The Court pronesndéurthermore whether laws are
unconstitutional when an application alleges direftingement of personal rights through such
unconstitutionality in so far as the law has becooperative for the applicant without the
delivery of a judicial decision or the issue ofudirrg; Art. 89 para. 3 applies analogously to such
applications.

(2) If the litigant in a suit lodged with the Caitgtional Court, entailing application of a law
by the Court, receives satisfaction, the proceedingitiated to examine the law's
constitutionality shall nevertheless continue.

(3) The Constitutional Court may rescind a lawuasonstitutional only to the extent that its
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rescission was expressly submitted or the Courtidvbave to apply the law in the suit pending
with it. If however the Court concludes that theolehlaw was enacted by a legislative authority
unqualified in accordance with the allocation ofng®tence or published in an unconstitutional
manner, it shall rescind the whole law as uncamstibal. This does not hold good if rescission
of the whole law manifestly runs contrary to thgitienate interests of the litigant who has filed
an application pursuant to the last sentence ia.daabove or whose suit has been the occasion
for the initiation ofex officioexamination proceedings into the law.

(4) If the law has at the time of the Constitutib@ourt's delivery of its judgment already been
repealed and the proceedings were initisgrofficio or the application filed by a court or an
applicant alleging direct infringement of personghts through the law's unconstitutionality, the
Court must pronounce whether the law was uncomistital. Para. 3 above applies analogously.

(5) The judgment by the Constitutional Court whigkscinds a law as unconstitutional
imposes on the Federal Chancellor or the compédavernor the obligation to publish the
rescission without delay. This applies analogouslyhe case of a pronouncement pursuant to
para. 4 above. The rescission enters into forcn@mlay of publication if the Court does not set
a deadline for the rescission. This deadline mdyeroeed eighteen months.

(6) If a law is rescinded as unconstitutional byjudgment of the Constitutional Court, the
legal provisions rescinded by the law which the i€bas pronounced unconstitutional become
effective again unless the judgment pronouncesnatee, on the day of entry into force of the
rescission. The publication on the rescission eflgw shall also announce whether and which
legal provisions again enter into force.

(7) If a law has been rescinded on the score obustitutionality or if the Constitutional Court
has pursuant to para.4 above pronounced a lawetauriconstitutional, all courts and
administrative authorities are bound by the Cou¢'sision. The law shall however continue to
apply to the circumstances effected before theiggisn the case in point excepted, unless the
Court in its rescissory judgment decides otherwisine Court has in its rescissory judgment set
a deadline pursuant to para. 5 above, the law sipplly to all the circumstances effected, the
case in point excepted till the expiry of this des

Art. 140a. (1) The Constitutional Court pronounces whetheaties are contrary to law.
Art. 140 shall apply to treaties concluded with #anction of the National Council pursuant to
Art. 50 and to law-modifying of law-amending trestipursuant to Art. 16 para. 1, Art. 139 to all
other treaties with the proviso that the authasit®mpetent for their execution shall from the
day of the judgment's publication not apply thodecl the Court establishes as being contrary
to law or unconstitutional unless it determineseadline prior to which such a treaty shall
continue to be applied. The deadline may not indh®e of treaties specified in Art. 50 and of
law-modifying or law-amending treaties pursuanftta 16 para. 1 exceed two years, in the case
of all others one year.

(2) If the Constitutional Court establishes thatemty whose fulfilment requires the issue of
laws or ordinances is contrary to law or unconstihal, the effect of the sanction or the
directive for implementation of the treaty by omite expires.



CDL (2000) 89 - 20 -

Art. 141. (1) The Constitutional Court pronounces upon

a) challenges to the election of the Federal Beesi and elections to the popular
representative bodies or the constituent autherit{eepresentative bodies) of statutory
professional associations;

b) challenges to elections to a Land Governmedttarmunicipal authorities entrusted with
executive power;

c) application by a popular representative bodyadoss of seat by one of its members;
application by at least eleven member of the Euanpearliament from the Republic of Austria
for a loss of seat by a member from the Republiaustria;

d) application by a constituent authority (repreagive body) of a statutory professional
association for a loss of seat by one of the mesnliesuch an authority;

e) the challenge to rulings whereby the loss séat in a popular representative body, in a
municipal authority entrusted with executive powerin a constituent authority (representative
body) of a statutory professional association hasnbenunciated, in so far as laws of the
Federation or Laender governing elections provatedeclaration of a loss of seat by the ruling
of an administrative authority, and after all s&gélegal remedy have been exhausted.

The challenge (application) can be based on tegexdl illegality of the electoral procedure or on
a reason provided by law for the loss of memberghip popular representative body, in the
European Parliament, in a municipal authority ested with executive power, or in a constituent
authority (representative body) of a statutory pssfonal association. The Court shall allow an
electoral challenge if the alleged illegality haseb proved and was of influence on the election
result. In the proceedings before the administeagivthorities the popular representative body or
statutory professional association has litigariusta

(2) If a challenge pursuant to para. 1 sub-pam@bave is allowed and it thereby becomes
necessary to hold the election to a popular reptatee body, to the European Parliament or to
a constituent authority of a statutory professioassociation in whole or in part again, the
representative body's members concerned losedbairat the time when it is assumed by those
elected at the ballot which has to be held withirhiandred days after delivery of the
Constitutional Court's decision.

(3) The premises for a decision by the Constit&loCourt in challenges to the result of
initiatives, consultations of the people, or refel@ will be prescribed by Federal law. How long,
in view of the possibility of such a challengejstnecessary to retard publication of the law
about which a referendum has taken place, carbalsaid down by Federal law.

Art. 142. (1) The Constitutional Court pronounces on suitschvipredicate the constitutional
responsibility of the highest Federal and Land auties for legal contraventions culpably
ensuing from their official activity.
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(2) Suit can be brought:

a) against the Federal President, for contraverdfahe Federal Constitution: by a vote of
the Federal Assembly;

b) against members of the Federal Government la@datithorities placed with regard to
responsibility on an equal footing with them, fasntravention of the law: by a vote of the
National Council;

c) against an Austrian representative in the Cibdoc contravention of law in matters
where legislation would pertain to the Federatiby: a vote of the National Council for
contravention of law in matters where legislatioawd pertain to the Laender: by identically
worded votes of all the Diets;

d) against members of a Land Government and ttieaties placed by the present Law or
the Land constitution regard to responsibility onegual footing with them, for contravention of
the law: by a vote of the competent Diet;

e) against a Governor, his deputy (Art. 105 payar a member of the Land Government
(Art. 103 paras. 2 and 3) for contravention of thev as well as for non-compliance with
ordinances or other directives (instructions) & Bederation in matters pertaining to the indirect
Federal administration, in the case of a membeahefLand Government also with regard to
instructions from the Governor in these mattersalwpte of the Federal Government;

f) against the authorities of the Federal cap#i@ginna, in so far as within its autonomous
sphere of competence they perform functions froemdbmain of the Federal executive power,
for contravention of the law: by a vote of the Fadi&overnment;

g) against a Governor for non-compliance withrastruction pursuant to Art. 14 para. 8: by
a vote of the Federal Government;

h) against a president or executive presidentlatral school board, for contravention of the
law as well as for non-compliance with ordinancesother directives (instructions) of the
Federation: by a vote of the Federal Government;

i) against members of a Land Government for ceetndon of the law as well as for non-
compliance with ordinances of the Federation intenatrelating to Art. 11 para. 1 sub-para. 7 as
well as for obstruction of the powers pursuant w. A1 para. 9: by a vote of the National
Council or the Federal Government.

(3) If pursuant to para. 2 sub-para. e above #guefal Government brings a suit only against a
Governor or his deputy and it is shown that anottmember of the Land Government in
accordance with Art. 103 para. 2 concerned withtensitpertaining to the indirect Federal
administration is guilty of an offence within theeaning of para. 2 sub-para. e above, the
Federal Government can at any time pending theinzas$ judgment widen its suit to include
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this member of the Land Government.

(4) The condemnation by the Constitutional Coballspronounce a forfeiture of office and, in
particularly aggravating circumstances, also a taany forfeiture of political rights. In the case
of minor legal contraventions in the instances no@etd in para. 2 sub-paras. c, e, g and h above
the Court can confine itself to the statement thatlaw has been contravened. From forfeiture
of the office of president of the Land school boartsues forfeiture of the office with which
pursuant to Art. 81a para. 3 sub-para. b it isdthk

(5) The Federal President can avail himself of tigat vested in him in accordance with
Art. 65 para. 2 subpara. ¢ only on the requeshefrepresentative body or the representative
bodies which voted for the filing of the suit, htithe Federal Government has voted for the
filing of the suit only at its request, and in @dises only with the approval of the defendant.

Art. 143. A suit can be brought against the persons mentionédgt. 142 also on the score of
actions involving penal proceedings connected withactivity in office of the individual to be
arraigned. In this case competence lies exclusiwgith the Constitutional Court; any
investigation already pending in the ordinary criedicourts devolves upon it. The Court can in
such cases, in addition to Art. 142 para. 4, agyprovisions of the criminal law.

Art. 144. (1) The Constitutional Court pronounces on rulitysadministrative authorities
including the independent administrative tribunais so far as the appellant alleges an
infringement by the ruling of a constitutionallyajanteed right or the infringement of personal
rights on the score of an illegal ordinance, anoasttutional law, or an unlawful treaty. The
complaint can only be filed after all other stagétgal remedy have been exhausted.

(2) The Constitutional Court can before the prooegs decide to reject a hearing of a
complaint if it has no reasonable prospect of sseaw if the decision cannot be expected to
clarify a constitutional problem. The rejectiontb& hearing is inadmissible if the case at hand
according to Art. 133 is barred from the competesfcie Administrative Court.

(3) If the Constitutional Court finds that a righithin the meaning of para. 1 above has not
been infringed by the challenged ruling and if ¢hse at hand is not in accordance with Art. 133
barred from the competence of the Administrativai@ahe Court shall on the request of the
applicant transfer the complaint to the Adminis&tCourt for decision whether the applicant
sustained by the ruling the infringement of anyeottight. This applies analogously in the case
of decisions in accordance with para. 2 above.

Art. 148f. If differences of opinion arise between the ombuaisrboard and the Federal
Government or a Federal Minister on the interpratabf legal provisions. The Constitutional
Court on application by the Federal Governmenherdambudsman board decides the matter in
closed proceedings.”

The regulations governing individual proceduressaeforth in the Constitutional Court Act of
1953, Federal Law Gazette No. 85/1953, as amended.
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Against the background of the mentioned provisitims,pertinent questions may be answered as
follows:

Question 1:

A.l.a A preliminary review of normative acts by t@®nstitutional Court is (only) possible
within the framework of Article 138 para. 2 of tRederal Constitution. Under this provision, a
draft law may be submitted to the Constitutionalu@dor review whether it falls into the
competence of the Federation or of the Laender (mitwhether it corresponds to other
constitutional laws). However, this procedure i$yavailable as long as the draft has not been
adopted by Parliament. It needs to be noted thptantice there are only few cases where this
option is chosen. Over the past ten years, foants, the Constitutional Court had to determine
not more than 3 cases of conflicting competences.

A.1l.b. The admissibility of a socalled abstractieewof normative acts depends, as far as their
constitutionality is concerned, on Article 140 bétFederal Constitution. Under this provision,
federal laws may freely be challenged by Land gowvemnts, by at least one third of the
members of the National Council or by at least @l of the members of the Federal Council,
according to their free political judgment. The saapplies to Land laws where the Federal
Government and — if individual Land constitutiomspsovide — at least one third of the members
of a Land parliament (Diet) claim that such Landdaare unconstitutional.

A.l.c. Again, the admissibility of a concrete ravief norms is determined by Article 140 of the
Federal Constitution. The right to challenge a lkes with the Administrative Court, the
Independent Administrative Tribunals as well as twurts of second or higher instance,
provided that it is imaginable that the challengedm constitutes a precondition for deciding
the case pending before the applicant court. Ircgedings where the Constitutional Court
doubts the constitutionality of a norm to be applig may ex officio institute proceedings to
examine that norm as to its constitutionality. kidiéion, there is the possibility of filing a
socalled “private application”, where an individudleges direct infringement of his personal
rights through the unconstitutionality of a normsa far as it has become operative for such
individual without the delivery of a judicial de@s or the issue of a decree.

A.1.d. Under the legal protection system of thedfaddConstitution, it is impossible that acts of
legislation or not subject to review by the Consittnal Court.

A.2. Its consistent case law enables the Consgtitati Court to respond to a so-called “partial
omission” on the part of the legislator by repeglihe unconstitutionally incomplete norm. The
Constitutional Court, however, cannot respond tmiaplete failure of the legislator to act (cf.
ConstCourt rulings no. 14.453/1996).

A.3. In this connection, reference needs to be nmaderticle 144 of the Federal Constitution.
According to this constitutional provision, evergons free to file a complaint with the
Constitutional Court — after exhaustion of admiigve remedies — alleging a violation of their
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constitutionally guaranteed rights (or a violatiohrights as a result of the application of an
unlawful general norm). According to the case-lafvtlee Constitutional Court, this legal
safeguard must not be precluded by the fact thainiple laws the legislator has failed to make
provision for the issue of a decree.

A.4. In this connection, reference needs to be niadiee possibility of the Federal Government
to challenge Land laws on grounds of alleged un@toisnality and the possibility of Land
governments to challenge federal laws on groundsillefyed unconstitutionality before the
Constitutional Court. Moreover, the possibility dego be recalled of a preliminary review of
norms under Article 138 para. 2 of the Federal @wt®n. It must be pointed out that the
Austrian Constitutional Court is not empowered écldre political parties unconstitutional.

B.1.a. The decisions pronounced by the Constitati@ourt within the framework of Article
140 of the Federal Constitution are always cortsigu

B.1.b. If the Constitutional Court revokes a norar being unconstitutional, the revocation
always becomes effective on the day following iblgcation in the Federal Law Gazette. The
Constitutional Court is allowed, however, to sdinae limit of up to 18 months for the norm
found unconstitutional to become inoperative ineortb give the legislator an opportunity to
adopt a new norm which is in conformity with thenSttution so that there is no legal vacuum
in the meantime. Similarly, the Constitutional Cisicase law provides that the Court may also
repeal norms retroactively. As far as the modifaraiof a norm found to be unconstitutional is
concerned, however, the Constitutional Court isvedld to do so only in specific circumstances
by repealing only part of the norm thus giving temaining part a different normative content.

B.1.c. Rulings of the Constitutional Court whichpeal a norm for being unconstitutional
become legally effective through their publicationthe Federal Law Gazette which must be
effected by the Federal Government.

B.1.d. As already said, the Constitutional Courtyrsat a time limit of up to 18 months for a
norm found unconstitutional to become inoperativerider to give the legislator time to adopt a
new norm which is in conformity with the FederalrSttution.

B.1.e. A decision of the Constitutional Court rdpen a norm for being unconstitutional
basically has no influence on cases that havedirbaen decided with final effect. Cases that
were already pending before the Constitutional Cedren deliberations about the eventually
repealed norm started are, however, put on an égoihg with the case leading to the repeal of
the norm. Cases that were not yet pending bef@eCtnstitutional Court at the time when the
Constitutional Court found a norm to be unconstinal basically continue to be subject to the
repealed norm unless the Constitutional Court statieerwise in its repealing decision.

B.1.f. The Constitutional Court may only set a titimait for the norm found unconstitutional to
become inoperative, within which the legislatofree to adopt a new norm corresponding to the
Constitution. The Constitutional Court is not emgogd, however, to order the legislator to act.

B.2. The decisions taken by the Constitutional €ourrulings by administrative authorities in
compliance with Article 144 of the Federal Condiitn merely have the effect that the
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administrative ruling concerned is set aside. Tinemns that the challenged ruling is quashed for
being unconstitutional if it violated the constitutal rights of the applicant. The administrative
authortity that issued the ruling then has to issuew ruling which is in conformity with the
Constitution and corresponds to the legal viewhef€onstitutional Court.

B.3.a. When the Constitutional Court pronounceguidgiment, this only decides the case before
it. That is why the Constitutional Court is basigdiee to arrive at different decisions in similar
cases in future. In practice, however, it is vemerthat the Court deviates from its previous case
law.

B.3.b. The decisions taken by the Constitutionalif€m review proceedings have erga omnes
effect, decisions on rulings by administrative awities only inter partes effect.

B.3.c. According to the case law of the ConstitugiloCourt and prevailing legal doctrine, the
legal rules defined by the Constitutional Courcases of conflicts of competence (Article 138
para. 2 of the Federal Constitution) have the standf the norm to be interpreted (i.e. federal
constitutional law, as a rule). While other deaisiof the Constitutional Court de jure have not
the force of law, the constitutions in practice éalby nature the significance which the
Constitutional Court attributes to them (in thisinection, cf. the classic saying of US Supreme
Court Chief Justicélughes “The Constitution is what the judges say it is”.)

B.3.d. Annulments of laws pronounced by the Cotitihal Court must be published in the
Federal Law Gazette. Major decisions and resolatmfnthe Constitutional Court are published
in an official collection of rulings.

B.3.e. The Constitutional Court has no competencike such decisions, so that this question
does not arise in the first place.

Question 2:

The execution of Constitutional Court decisionsgm/erned by Article 146 of the Federal
Constitution. This provision reads as follows:

JArt. 146. (1) The enforcement of judgments pronounced byQGbastitutional Court on
claims made in accordance with Art. 137 is impletadrby the ordinary courts.

(2) The enforcement of other judgments by the @Gwti®nal Court is incumbent on the
Federal President. Implementation shall in accardamith his instructions lie with the Federal
or Laender authorities, including the Federal Armgpointed at his discretion for the purpose.
The request to the Federal President for the eafoenit of such judgments shall be made by the
Constitutional Court. The afore-mentioned instrmesi by the Federal President require, if it is a
matter of enforcements against the Federation @nagFederal authorities, no countersignature
in accordance with Art. 67.”

This means that the execution of Constitutional r€udgments on claims under Article 137 of
the Federal Constitution lies with the ordinary ieu while the execution of all other
Constitutional Court judgments rests with the FabPresident who may call in federal or Land
authorities in this context by way of instructidn.interpreting this provision, the Constitutional
Court has taken the view that the term “judgmeratso includes “decisions” (such as, for
instance, decisions on costs or decisions gramtiogmplaint within the meaning of Article 144
of the Federal Constitution suspensive effect).
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As regards the question disputed in specific casbiEh judgments and decisions of the
Constitutional Court are actually subject to exiexutfrom the viewpoint of legal theory,
prevailing doctrine may be outlined as follows:

a) With regard to the solution of conflicts of costgnce (Article 138 para. 1 of the Federal
Constitution), execution of a judgment is not pblkesibecause the decision resolves the
competence issue. If an authority continues tooatside its sphere of competence, this would
have to be challenged by means of the remedie$abiaiin the specific case (e.g. complaint
against a ruling by an administrative authority emdrticle 144 of the Federal Constitution).

b) When determining a competence in accordance Aviible 148f of the Federal Constitution,
only one legally binding decision is pronounced tbe competence, which, however, is not
subject to execution.

c) Under Article 138 para.2 of the Federal Constity only a competence is determined so that
execution is not possible.

d) The annulment of a norm is not executable astimulment (rather the effect of determining
that a norm was unlawful) takes pla®e ipsowith its publication. As in such cases publication
is mandatory, the question arises whether the jeagis executable in so far as such publication
is concerned. Prevailing doctrine says yes.

e) Within the framework of challenging electionuks (Article 141 of the Federal Constitution),
there is no room for execution either as all aotbe¢ taken have a directly constitutive legal
effect.

f) In so far as a judgment pronounced in accordaviteArticle 142f of the Federal Constitution
results in the forfeiture of office and concerns tieprivation of political rights, execution is not
possible. It is possible, however, if a penaltyingposed or the duty to pay damages is
pronounced.

g) A judgment pronounced within the framework of fBonstitutional Court’'s competence as a
special administrative court (Article 144 of thedBeal Constitution) quashes the challenged
administrative ruling or ascertains its unconstitdlity; there is no room for execution in this

respect. What needs to be noted, however, is thaingstrative authorities are obligated to

create in the specific case the legal situatioh ¢baresponds to the Constitutional Court’s legal
view without delay by using all legal means avdgabo them (Section 87 para. 2 of the

Constitutional Court Act of 1953).

Question 3:

As already said, the Constitutional Court may retjuke Federal President under Article 146
para. 2 of the Federal Constitution to executguilgments (as far as execution is possible). If
the Federal President did not comply with such quest, he would violate the Federal
Constitution, and suit could be brought against imnmhis matter by decision of the Federal
Assembly under Article 142 para.2(a) of the Fede&lahstitution before the Constitutional

Court.

Question 4:

There has been no such case so far.
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Question 5:

A situation that can truly be considered legallysatisfactory always arises when the
Constitutional Court annuls a norm setting a deadfor its becoming inoperative, as in such
cases all authorities must continue to apply themnéund to be unconstitutional until the
annulment takes effect. In this respect, citizehsse constitutionally guaranteed rights have so
been violated have no possibility to successfultglienge the ascertained unconstitutionality
before the Constitutional Court as the norm alrefdyd to be unconstitutional is considered
unchallengeable under constitutional law until @imaulment becomes effective. This situation is
certainly a result of Austrian constitutional lavihieh enables the Constitutional Court to annul
norms by setting a deadline. It lies, of coursehendiscretion of the Constitutional Court if and
when it applies the possibility of setting sucheadline.

It may be pointed out that the Austrian Constitadéio Court has no power to review the

constitutionality of judicial judgments, which ishyw no specific problems can arise under this
aspect.
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AZERBAIJAN / AZERBAIDJAN

RESPONSES TO QUESTIONNAIRE ON THE EXECUTION OF CONSIONAL COURT
DECISIONS

(Azerbaijan Republic)

I. General questions on constitutional review

A. The type of constitutional review and its subject

1. constitutional review of normative acts
a) preliminary review

The interstate agreements of Azerbaijan Republiichvhave not yet come into force,
are subject to verification on conformity to thenSttution via procedure of the preliminary
control.

b) abstract or principal review (direct claim of uncsiitutionality)

The European model of the constitutional justichiclw combines the abstract and concrete
constitutional control, is applied in Azerbaijan.the framework of abstract control reflected in
Article 130 of the Constitution of Azerbaijan Refiupthe Constitutional Court on basis of a
petition lodged by the President of Azerbaijan Reioyu Milli Majlis of Azerbaijan Republic,
Cabinet of Ministers of Azerbaijan Republic, SupeenCourt of Azerbaijan Republic,
Procurator’s Office of Azerbaijan Republic, Ali Migj of Nakhichevan Autonomous Republic
adopts decisions on conformity of laws of Azerbaijgepublic, decrees and orders of the
President of Azerbaijan Republic, decrees of Milljlis of Azerbaijan Republic, decrees and
orders of Cabinet of Ministers of Azerbaijan Repeibhormative-legal acts of central bodies of
Executive power with Constitution of Azerbaijan Répc. As a whole, other legal acts,
constitutionality of which the Constitutional Cowsrifies on petitions of the mentioned subjects
are also listed in Article 130 of the Constitution.

c) concrete or incidental review of norms

Concrete normative control is carried out throulgé éstimation of constitutionality of
the norm, which has been applied or is a subjeapfication in concrete case, commenced by
the complaint regarding infringement of the comsititnal rights and freedoms of the citizens,
lodged with the Supreme Court of Azerbaijan Refubji means of general courts.

All cases in the Constitutional Court are consdevia the procedure of abstract control.
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2. Review of unconstitutional omission of legislat{tailure of the legislator to act when
it is obliged to do so by the Constitution)

Absent
3. Decisions concerning the protection of constitugilomghts

According to Article 4 of the Law of Azerbaijan Rdpic «On the Constitutional Court», the
Constitutional Court should protect human rightsd aineedoms of citizens. In case of
infringement of human rights and freedoms by thitngmormative acts the person by means of
relevant courts can apply to the Supreme CourtzgrBaijan Republic with the request to refer
the petition to Constitutional Court. This proceslus determined by the Law of Azerbaijan
Republic «On Courts and Judges», Civil ProcedurdeCand Criminal Procedure Code of
Azerbaijan Republic.

The Constitutional Court having examined theudssof conformity of complete
confiscation of property as kind of criminal punmsént with the Constitution, in the decision
«On conformity of Article 32 of the Criminal Codé Azerbaijan Republic with Article 29, para
IV of the Constitution of Azerbaijan Republic» remdd on January 12, 1999 has recognized
provisions of the Criminal Law not correspondinghie Constitution and recognized it void. At
the same time, by way of interpretation the Couat lexplained that the confiscation, as
punishment, can be applied only to the instrumants means of crime, and also to the property
obtained by criminal way. The analysis of the gidecision of Court shows, that the Court gave
interpretation of the law in light of norms of tm®nstitution protecting the property and fixing
the principle of innocence.

The Constitutional Court protecting the rights @izens on dwelling, in its decision
«concerning Article 60 of the Housing Code of Azgim Republic» rendered on March 12,
1999 has specified, that the absence of the ing@litbr the term more than six months can not
serve as a ground for deprivation of his right arelting.

The decisions of the Constitutional Court are afreat importance for functioning of all
branches of power, because they are aimed at povtext rights and freedom of the citizens.

4. Other areas of constitutional review (examples:amstitutionality of political parties,
referenda, conflicts between infra-state entitesflicts between state bodies)

According to Article 130, para lll, item 7 and pdla item 9 of the same Article of the
Constitution the Constitutional Court decides auildation of political parties and other public
associations and resolves disputes, connecteddisthibution of powers between legislative,
executive and judicial branches. So the ConstibatiocCourt of Azerbaijan Republic in its
decision rendered on March 02, 2000 has recogmnagtithe order of the Head of Executive of
Baku city N 961 on October 05, 1999 «On regulatidrtariffs for public utilities» as not
corresponding to Article 7, para Il of the Congiibn of Azerbaijan Republic providing a
principle of division of authorities.

B The effects of constitutional review decisions:

1. Concerning normative acts:

a) Are constitutional review decisions merely declarg?



CDL (2000) 89 -30-

The decisions of the Constitutional Court are reatl@ratory.

b) Is the norm which is declared contrary to the Cansbn null and void, or annulled
immediately? Can the body exercising constitutiorslew modify the norm?

Having recognized norm as not conforming to Coustih, the Constitutional Court
announces it void. According to Article 81 of thew of Azerbaijan Republic «On the
Constitutional Court», decisions of the ConstitndbCourt come into force in following terms:

1) decision on cases, stipulated in Article 130Orapdl, items 1-6 and 8 of the
Constitution of Azerbaijan Republic, - in termsesified in the decision itself;

2) decisions on liquidation of political parties darother public associations, on
distribution of powers between legislative, exegitand judicial branches - on the date of
publication of the decision;

3) decision on other questions referred to the aiemxe of the Constitutional Court, -
from the date of their declaration.

According to Article 82 of the same Law and Artidlg0, para VIl of the Constitution of
Azerbaijan Republic the laws and other acts orrtheparate provisions, the intergovernmental
agreements of Azerbaijan Republic lose force, dml interstate agreements of Azerbaijan
Republic come into force in time, envisaged bydaeision of the Constitutional Court.

c¢) Must the decision be implemented by another organ?

According to Article 130, para VI of the Constituti of Azerbaijan Republic, the
Constitutional Court renders decisions on issutssned to its competence. The decisions of the
Constitutional Court have mandatory force in ad tarritory of Azerbaijan Republic.

d) Can the effects of annulment be postponed?
No.

e) Do the effects of the decision go beyond the iddalicase, where incidental concrete
review of norm is concerned? What is the positiegarding similar cases which have already
been the subject of a final decision?

Effect of the decision connected with concrete tiari®nal review is distributed outside the
frameworks of a single case. So, the Constituti@ualrt under the complaints to violation of the
constitutional rights and freedoms of the citizeasfies constitutionality of the law, which has
been applied or is a subject to application in cetgccase. The study of public practice allows to
reveal a problem of constitutionalization as faadbrovercoming of the legal contradictions.
These contradictions reduce efficiency of the rateksw, serve the reason of deviation, directly
or indirectly from the Constitution, result in urharized interpretation of the Constitution and
laws. Granting the citizens with the right to apglyectly to the Constitutional Court essentially
expands the circle of the subjects of the rightpatition in Court and will allow it more
effectively to react to violations of the constiturtal rights and freedom of the citizens.
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f) Can the body exercising constitutional review ordeother authority to act? Within a
fixed period of time?

According to Article 80 of the Law of Azerbaijan Reblic «On the Constitutional
Court», the decisions of the Constitutional Cotteratheir adoption are subjects to mandatory
execution. The persons, who do not execute thesidacof the Constitutional Court, carry the
criminal responsibility in the procedure stipulat®dthe legislation of Azerbaijan Republic.

2. Concerning the protection of constitutional rights:

If the body exercising constitutional review quashedecision by a public authority on
the grounds that it is unconstitutional:

a) Is it sent back to the original authority for a newing?

If the Constitutional Court cancels the decisionaobody of legislative or executive
branch, Court can recommend to the appropriate bodgmove discrepancy in the normative
and legal acts concerned.

b) Does the body exercising constitutional review dean the matter?

Article 6 of the Law of Azerbaijan Republic «Oretonstitutional Court» states: «The
Constitutional Court shall be an independent Stately and shall not depend in its
organizational, financial or any other forms ofidties on any legislative, executive and other
judicial bodies, local self-government bodies, pdil parties, public associations, trade unions,
and their officials and as well as legal entitiegndividuals».

3. Do constitutional review decisions have:

a) binding force (binding the body exercising consiital review itself)?

According to Article 80 of the Law of Azerbaijan Reblic «On the Constitutional
Court», the decisions of the Constitutional Cotteratheir adoption are subjects to mandatory
execution. The persons, who do not execute thesidacof the Constitutional Court, carry the
criminal responsibility in the procedure stipulat®dthe legislation of Azerbaijan Republic.

b) res iudicata (inter partes; erga omnes)?

No.

c) force of law

No.

d) are they published in an official journal

According to Article 85 of the Law of Azerbaijan Reblic «On the Constitutional

Court», decisions and rulings are subjects to pabbn in the official state newspaper of
Azerbaijan Republic.
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All decisions and rulings of the Constitutional @gshorthand records of open sessions
of the Constitutional Court and other materialsiied to activity of the Constitutional Court, are
published in «the Bulletin of the Constitutionalu®bof Azerbaijan Republic».

Il. What means are available to ensure the executioof constitutional court decisions ?

1) If there is a norm indicating which authority haséxecute the constitutional review
decisions?

No. According to Article 130 para VI of the Constibn of Azerbaijan Republic the
decisions of the Constitutional Court are mandastirpver the territory of Azerbaijan Republic.

2) If not, is there a norm providing that the body rei®@ng constitutional review or any
other authority has the power to designate the bathjch will execute the decisions of the
court? How does this system work in practice?

According to Article 31 of the Internal Statutetbe Constitutional Court of Azerbaijan
Republic the Constitutional Court regularly anaky/#iee condition of execution of its decisions.

The appropriate division of the Constitutionalu@@rovides Judges of the Constitutional
Court with semi-annual and annual informational nalgtical reports on execution of the
decisions of the Constitutional Court. In case e€assity the Chairman of the Constitutional
Court gives task to prepare the information on eken of one or number of the concrete
decisions of the Constitutional Court, informs theads of other branches of power about
execution of decisions of the Constitutional Court.

Ill. What are the consequences if constitutional cart decisions are not executed or are not
executed within a reasonable time ?

According to Article 31, para lll of the Internalh@rter of the Constitutional Court of
Azerbaijan Republic, as soon as the fact of norcatien or inadequate execution of the
decisions of the Constitutional Court is discovetbd Chairman of the Constitutional Court
submits for consideration of session of the Coutstihal Court the proposal concerning
measures, which could promote execution of thesttatiof the Constitutional Court.

As stated in Article 80 of the Law of AzerbaijanfRélic «On the Constitutional Court»,
persons, who do not execute the decision of thesfiotional Court, carry the criminal
responsibility in the procedure stipulated by #gidlation of Azerbaijan Republic.

IV . Cases where decisions are not executed

Have there been any recent case where a constialtieview decision has not been executed in
your country?

No.
V. Cases of unsatisfactory execution

No.
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BOSNIA AND HERZEGOVINA / BOSNIE ET HERZEGOVINE

I.LA.l.a.
The Constitutional Court of Bosnia and Herzegowiloes not dispose of competences in this
field.

[.LA.1.b.

This sort of competence is provided by Article V(&) of the Constitution of Bosnia and
Herzegovina. This provision, in its relevant pargvides: "The Constitutional Court shall have
exclusive jurisdiction to decide any dispute thates under this Constitution between the
Entities or between Bosnia and Herzegovina andraitytor Entities, or between institutions of
Bosnia and Herzegovina [...] Disputes may be refeamlgt by a member of the Presidency, by
the Chair of the Council of Ministers, by the Chaira Deputy Chair of either chamber of the
Parliamentary Assembly, by one-fourth of the memlmreither chamber of the Parliamentary
Assembly, or by one-fourth of either chamber oégidlature of an Entity."

lLA.l.c.
The Constitutional Court of Bosnia and Herzegownas have responsibilities in this field. This
competence is laid down in Article VI.3 (c) of theonstitution, which provides: "The
Constitutional Court shall have jurisdiction ovestes referred by any court in Bosnia and
Herzegovina concerning whether a law, on whosediglits decision depends, is compatible
with this Constitution, with the European Conventitor Human Rights and Fundamental
Freedoms and its Protocols, or with the laws of riB®sand Herzegovina; or concerning the
existence of or the scope of a general rule ofipubternational law pertinent to the court’s
decision."

A positive or negative outcome for the party inpadfic case does not represent an obstacle for
the Court.

[LA.1.d.
All normative acts of lower rank with respect tee t@onstitution are subject to constitutional
review by the Constitutional Court. The human rightotection mechanisms provided by Annex
| of the Constitution are not subject to constdogl review, being an integral part of the
Constitution.

lLA.2.
BH is a State in a specific situation due to thespnce of the High Representative, who was
vested with legislative powers by the InternatioBammunity in case the State Parliament fails
to adopt a necessary law. However, as the Highd®eptative is in this way intervening in the
domestic legal system of a sovereign and indepen8eamte, the Constitutional Court is
competent to review all normative acts enactedhieyHigh Representative. It is in this indirect
way that the Constitutional Court can act in cagesmissions in the legislative field.

However, the Constitutional Court is also competentecommend or order the adoption of
certain laws in order to fill legal voids.
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[.LA.3.
The Constitutional Court has appellate jurisdictiver issues under the Constitution arising out
of a judgment of any other court in Bosnia and ldgavina. In this way, the Constitutional
Court appears as a court of final instance in casegolation of constitutional rights. The
conditions for these applications before the Catetprovided by the Court’s Rules of Procedure
- The Court may examine an appeal only if all legahedies which are available undee laws
of the Entities against the judgment challengedheyappeahave been exhausted and if it is
filed within a time limit of 60 days from the datn which the appellant received the final
decision.

This responsibility of the Court is a new one: @enstitutional Court of the former Republic of
BH did not dispose of this competence.

The appellate jurisdiction is the most widely usmampetence of the Court — most of the
applications filed at the Court fall within thisropetence.

I.LA.4.
According to the Constitution, “The Constitution@burt shall have exclusive jurisdiction to
decide any dispute that arises under this Constititetween the Entities or between Bosnia and
Herzegovina and an Entity or Entities, or betweestiiutions of Bosnia and Herzegovina.”
Other mentioned competences fall within the gerrendew of constitutionality.

[.B.1.a.
The decisions of the Constitutional Court do notenanly declaratory character. According to
the Constitution of Bosnia and Herzegovina, they fimal and binding (Article VI.4 of the
Constitution)

[.B.1.b.
All decisions of the Court enter into force uporblacation in the official gazette. As a rule, the
Court decides on the nature of the decision. ldetsisions until present day, the Court declared
acts as unconstitutional giving the adopter of #w a time limit for the restoration of
constitutionality (e.g. decision No. 1/99). The &ubf Procedure allow also a second possibility,
which is annulling the act as of the entering iftce of the decision (Article 59 para. 2 of the
Court's Rules of Procedure).

I.B.1.c.
As regards abstract review of constitutionalitye tihecisions of the Court do not need to be
implemented by another organ.

[.B.1.d.
The Court's Rules of Procedure provide for two {boigges here. According to Article 59 para.
1 of the Rules, the Court decides on the legatefiéthe decision (ex tunc or ex nunc).

I.B.1.e.
According to Article 26 of the Rules of Procedutlee Court examines only alleged violations
stated in the request.

The situation depends whether the act in quessochallenged on the same grounds or not.
Although there is a tendency to follow the estddas constitutional jurisprudence, a request will
not be rejected if the circumstances point in thigction, even though it is about the same case.
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[.B.1.1.
The answer to this question is also given by thweahentioned Article 59 of the Rules of
Procedure.

1.B.2.
The Constitutional Court disposes of both possiediof referring the case back and deciding on
the merits of a case. It depends on the situatidheospecific case. Until present day, the Court
mostly decided on the merits of cases.

1.B.3.
The decisions of the Court generally do not birel@ourt. However, the Court is making efforts
to establish a firm line in the constitutional gprudence which would represent grounds for
decision. This is in the interest of each citizen.

1.B.3.b.
Article 12 para. 3 item 5 regulates that any appealvhich the Court has already decided shall
be rejected.

1.B.3.c.
Such an option is not provided by any normative act

1.B.3.d.
The decisions of the Court are published in thadiaff Gazette of Bosnia and Herzegovina, as
well as in the official gazettes of the Entities.

[.B.3.e.
In this case, the Court establishes in a decigiahthe unconstitutional norms shall cease to be
valid.

The Court acts in the same way in cases of conoegtew and abstract review.

.1.
There is no law that would provide for an orgarpoessible for the execution of the decisions of
the Court.

.2.
The Rules of Procedure (in Article 72 para. 4) mevhat a ruling of the Court establishing that
a decision has not been executed shall be forwawéte Council of Ministers of Bosnia and
Herzegovina, i.e. the governments of the Entities.

I, 1v, V.
Being a very young institution, the Court has neit faced any situations of non-execution or of
lack of execution within a reasonable time of ggidions.
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BULGARIA / BULGARIE

REPONSE AU QUESTIONNAIRE SUR L'EXECUTION
DES ARRETS DES JURDIDICTIONS CONSTITUTIONNELLES

l. Questions générales sur le contrdle de constitutiaalité

A. Le type et I'objet du contrble de constitutiohté

Conformément a I'article 149 (1) de la Constitutamla République de Bulgarie la Cour
constitutionnelle :

«1. donne des interprétations impératives de lasttation;

2. se prononce, lorsquelle est saisie, sur demamdant ['établissement de
I'inconstitutionnalité des lois et des autres acted' Assemblée nationale, ainsi que des actes du
Président;

3. regle les litiges concernant la compétence dW{ssemblée nationale, le Président et
le Conseil des ministres, comme entre les orgalzgatestion locale et les organes exécutifs
centraux;

4. statue sur la conformité des accords internatinnconclus par la République de
Bulgarie avec la Constitution avant leur ratifioati ainsi que sur la conformité des lois avec les
normes universelles reconnues du droit internati@tales accords internationaux dont la
Bulgarie est partie;

5. se prononce sur des litiges relatifs au caraaenstitutionnel des partis et associations
politiques;

6. se prononce sur des litiges concernant la k&gaé I'élection du Président et du vice-
président;

7. se prononce sur des litiges concernant la 1égdditiélection des députés;

8. se prononce sur des accusations formulées parelfisige nationale & I'encontre du

Président et du vice-président».

La citation de cet article de la Constitution appda réponse aux questions de ce point.

2. 1l n'est pas dans les compétences de la Cour totigtinelle d’inciter & des décisions
législatives qui s'imposent de la Constitution tprs le [égislateur est inactif.

3. La Cour supréme a le droit de saisir la Coustitrtionnelle en général, ainsi que pour
d’une affaire concrete au sujet de la constitutabité d’une loi.
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B. Les effets des arréts des juridictions constitutelles

a-e. La norme déclarée inconstitutionnelle n'ess@ppliquée a compter de la date de
I'entrée en vigueur de la décision de la Cour dariginnelle.

La Cour constitutionnelle ne peut pas modifierdanme.

Les réponses ci-dessus se rapportent au p.1 «a-e».

f. La Cour constitutionnelle ne peut pas ordonnené autre autorité d’agir.

2. Les compétences de la Cour constitutionnell¢ isdiquées dans l'article 149 (1) de la
Constitution, cité plus haut.

Les décisions de la Cour constitutionnelle ontféefleres iudicataseulement dans les
cas lorsque la Cour s’est prononcée sur l'irrecéit@lde la demande. Elles sont obligatoires
erga omnes

Les décisions sont publiées dans le Journal offeti@rennent effet trois jour aprés leur
publication.

Si apres l'abrogation d'un acte de I'Assemblée aratie celle-ci ne procede pas a
'adoption d’un autre acte et si avant cette abtiogal existait un acte normatif qui régissait la
méme matiere, c’'est cet acte qui est en vigueufoocm@ment a une décision de la Cour
constitutionnelle. Si avant I'abrogation de I'actermatif, il n’existait pas une autre norme
régissant la méme matiére, celle-ci n’est régieciae norme.

[I. Nila Constitution de la République de BulgaridanLoi sur la Cour constitutionnelle
ne traite la question des moyens pour I'exécuties décisions de la Cour constitutionnelle. La
pratigue n'a pas eu de difficultés de ce genre yidsgrésent, toutes les institutions ayant
respecté les décisions de la Cour constitutionnelle

[ll. Vu ce qui précéde le probleme des conséquencieexdtution des décisions de la
Cour constitutionnelle n’a pas été connu jusqué&sent.

Compte tenu du paragraphe ci-dessus des répongesivent étre données aux chapitres
IVetV.
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CANADA

QUESTIONNAIRE SUR L’EXECUTION

DES ARRETS DES JURIDICTIONS CONSTITUTIONNELLES
(CDL (2000) 45 rév.)
Gérald-A. Beaudoin, sénateur,
Professeur émérite a I'Université d'Ottawa
Canada

l. Questions générales sur le contrble de constitutioalité

A. Le type et I'objet du contrdle de constitutionnalit :

1. Le contrdle de constitutionnalité des actes normds (a, b, c, d)

Il existe plus d'un moyen de soulever l'inconsitinalité d'une loi au Canada. Nous en
relevons trois principaux: l'exception d'incondtinnalité, [I'action déclaratoire en
inconstitutionnalité, la demande d'opinion congivéa Les deux premiers soatposterioriet le
troisieme peut étra priori, c’est-a-dire avant qu’une loi soit adoptée, etsaal posteriori

Le premier moyen est ouvert au citoyen. Ainst, @@emple, un individu poursuivi en
vertu d'une disposition ddode criminelpeut en défense soulever l'inconstitutionnalitéecelte
disposition. Il lui faudra démontrer que la mesme reléeve pas de la compétence de la
I€gislature qui I'a édictée ou qu'elle enfreinClearte canadienne des droits et libertés

L'action déclaratoire en inconstitutionnalité petra un citoyen, a certaines conditions,
de soulever directement (et non seulement en d&fdirsconstitutionnalité d'une loi. Il est &
noter qu'une compagnie peut aussi soulever liritotisnnalité d'une loi. Méme lorsque la
qualité pour agir de I'une des parties est misea@ise, la cour conserve le pouvoir de trancher le
débat.

Les régles des tribunaux et des regles législatvelsgent la partie qui souleve
I'inconstitutionnalité a en donner avis aux proousegénéraux concernés. La Cour supréme
permet de plus, a sa discrétion, l'interventiontdss parties intéressées au débat.

Le troisieme moyen est le renvoi ou la demandeimion consultative. Un
gouvernement provincial peut référer & sa Courpgapour avis consultatif une question de
droit constitutionnel. Le gouvernement fédéraltpadresser directement & la Cour supréme du
Canada pour obtenir pareil avis.

L'article 55 de ld_oi sur la Cour suprémeu Canada prévoit que le gouverneur général
en conseil peut soumettre a la Cour supréme unstigneémportante de droit ou de fait qui
intéresse la Constitution, pour audition et examdhest du devoir de la Cour de I'entendre, de
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I'étudier et d'y répondre. La Cour transmet auvgmeur général son opinion certifiée avec
raisons a l'appui. Cette question peut aussepstir une loi ou un projet de loi.

La Cour supréme ou deux de ses juges, déclatieléas6 de la_oi sur la Cour supréme
examinent tout projet de loi privé fourni, pour mipn & la Cour, par le Sénat ou la Chambre des
communes.

Il n'y a pas d’acte normatif (loi, réglement, régle common law) soustrait au contrble
de la constitutionnalité des lois. Ce principetestpéré par I'article 33 de la Charte de 1982 qui
permet au Parlement du Canada et a une assemgiglatiee provinciale de déroger, pour une
période de cing ans (renouvelable), a certainggdeatilibertés (libertés fondamentales, garanties
juridiques, droits a I'égalité). Cette dispositiest tres rarement utilisée.

Au Canada, c'est la Cour supréme, en dernier resspi se prononce sur la
constitutionnalité des lois.

2. L’examen des omissions inconstitutionnelles en @natilégislative (inactions du
Iégislateur lorsque la Constitution I'oblige a agir

Il arrive que, dans certains cas, le |égislateitrtenu d’agir comme le démontre I'arrét
Vriendde 1998 et I'arréEldridge de 1997.

Ainsi, 'omission d’inclure I'orientation sexuelleomme motif de discrimination illicite
dans laIndividual Rights Protection Act (IRPAJle I'Alberta constitue une violation du
paragraphe 15(1) de [@harte qui n'est pas justifiée dans une société librel@nocratique,
déclare a I'unanimité la Cour supréme dans I'aviiénd

Dans l'arrétEldridge la Cour supréme déclare que la province de laorGbie-
Britannique doit fournir, dans les hopitaux de tavince, des services d’'interprétation gestuelle
aux personnes atteintes de surdité afin de resgestéroits garantis par le paragraphe 15(1) de
la Charte

3. Les décisions concernant la  protection des  droitsonstitutionnels
(Verfassungsbeschwerde, ampaecours devant les tribunaux de derniere insjance

La Cour supréme du Canada a déja rendu plus dard®&@ sur la Charte canadienne des
droits et libertés de 1982. Ces arréts traitestdimmaines suivants : les libertés fondamentales
(religion, conscience, presse, expression, asgatjates droits démocratiques (vote, candidat),
la liberté de circulation et d’établissement, lasagties juridiques (droit & la vie, a la liberté&e
la sécurité de sa personne; protection contredisses ou les perquisitions abusives; protection
contre la détention et 'emprisonnement arbitraidesit a I'assistance d’'un avocat; droit a un
procés public et équitable dans un délai raisomndblant un juge indépendant et impartial;
protection contre tous traitements ou peines crglsinusités; protection contre l'auto-
incrimination; droit a I'assistance d’un interprgties droits a I'égalité, les droits linguistiqués
droit & l'instruction dans la langue de la minod&langue officielle (francais ou anglais).

4, Les autres compétences des juridictions constitngles (exemples :
inconstitutionnalité des partis politiques, refétems, conflits entre entités infra-
étatiques, conflits entre organes de I'Etat)

Chez nous, nous n’avons pas Vvéritablement de toefilices matieres.
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B. Les effets des arréts des juridictions constitutiomelles :

1. En ce qui concerne les actes normatifs (a, b):

L'article 52 de ld_oi constitutionnelle de 1982st un article capital de notre Constitution.
Il assujettit toutes les lois a la Constitutioning, les lois doivent respecter la Constitutionso
peine d'invalidité. Le paragraphe 52(1) dispose qu

«52(1) La Constitution du Canada est la loi sugréim Canada,; elle rend inopérantes les
dispositions incompatibles de toute autre regldrdé ».

C'est dans l'arr&chachteique la Cour supréme révele la portée de l'arbi2lele laLoi
constitutionnelle de 1982Elle estime d'abord que l'article 52 confere cedaine latitude aux
tribunaux en ce qui concerne les mesures correctjvéls peuvent apporter a une disposition
incompatible avec I€harte

Lorsqu'une disposition est jugée inconstitutiolmnglarce qu’elle viole l&Charte le
tribunal doit alors détermind’étenduede I'incompatibilité (totale ou partielle). C'ésmtpremiere
étape. Cette étendue peut étre déterminée dddgaes: large, étroite ou avec souplesse.

Il'y a une présomption a l'effet que la loi sar@alide dans sa totalité si I'objectif méme
gui la sous-tend est inconstitutionnel.

Dans I'étude du critére du lien rationnel, laipaitinvalider sera celle qui ne respecte pas
ce critére et non pas toute la loi ou toute laak#pn donnée, selon le cas.

Le tribunal possede cependant plus de latitudie disposition contestée ne respecte pas
le critére de l'atteinte minimale. Il pourra l'ater, la dissocier ou l'interpréter de facon large,
selon le cas.

A la deuxiéme étape, il s'agit de savoir quelletsan doit &tre préférée: la dissociation,
linterprétation large ou l'annulation. A cet éhales facteurs suivants seront pris en
considération: la mesure corrective, I'ingérenmesd'objectif I€gislatif, le changement de sens
du reste du texte et le sens de la portion restante

Enfin, a la troisieme étape, le tribunal devradeemander s'il est approprié de suspendre
temporairement l'effet de la déclaration d'invaéidi Trois hypotheses sont possibles: (1)
l'annulation de la disposition litigieuse préseaiteun danger pour le public; (2) elle porterait
atteinte a la primauté du droit; et (3) la dispiosiserait trop limitative plutét que trop large.

C. Est-ce que l'arrét doit étre mis en ceuvre (parrtghtion de la norme) par un autre
organe?

L'arrét n'a pas a étre mis en ceuvre. |l est etada Et le Parlement fédéral et les
Iégislatures provinciales s’y conforment.

d. Est-ce que les effets de I'annulation peuvent i&pertés?
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Les effets de I'annulation peuvent étre reportdsptorairement pour laisser le temps au
législateur de modifier les dispositions inconsiimnelles. La Cour supréme fixe
habituellement un délai précis. Elle peut, sur @ede, étendre le délai.

e. La portée de l'arrét va-t-elle au-dela du cas palitr, en cas de contrble par voie
incidente? Qu’en est-il notamment des situatior@agues au cas d’espéce, mais qui ont
déja fait I'objet d’'une décision définitive?

L'arrét s’applique a tous. L’arrét n'a pas detperrétroactive : les autres cas qui ont fait
l'objet d’'une décision définitive ne peuvent paseéentendus de nouveau. La cour peut
réentendre une cause. Elle I'a fait dans desréeasares.

2. Concernant la protection des droits constitutiosinel
Si la juridiction constitutionnelle annule une dgoh d’'une autre autorité (administration,
tribunal, etc.) pour inconstitutionnalité ...

Cela dépend de la nature de I'affaire. La Copréumne peut ordonner un nouveau proces
(affaire criminelle); elle peut infirmer la décisiale la Cour d’appel (ce faisant, elle peut aussi
confirmer la décision de premiere instance). LarGueut statuer elle-méme sur la question ou
elle peut renvoyer l'affaire au juge de premiergance afin qu'il applique les principes énoncés
par elle aux faits de I'espece.

3. En outre, est-ce que les arréts des juridictiomstitoitionnelles :

Les arréts de la Cour supréme lient les partiiertles instances inférieures. La théorie
du stare decisiss’applique. lls ont force de loi et sont publgasns les Recueils de la Cour
supréme du Canada et sur support informatique drekse suivante:  www.lexum-
umontreal.ca/csc-scc/

Une disposition ou une loi est déclarée inconstitutelle, mais l'effet de cette
déclaration peut étre suspendu pendant quelques mAqirés ce délai, si la disposition ou la loi
n'est pas modifiée la déclaration d’inconstitutialité prend effet.

Il. Quels sont les moyens dassurer l'exécution des &ts des juridictions
constitutionnelles?

Les décisions de la Cour supréme sont exécutoif@ans certains cas, la cour peut
suspendréemporairement’effet de sa décision (6 mois, 12 mois) afin deer le temps au
législateur de modifier les dispositions jugée®irgtitutionnelles.

La Cour supréme rend aussi des avis consultatifs equ principe, ne sont que des
opinions elles n'ont pas de caractére exécutoiien pratique par contre, ces décisions sont
suivies et respectées.

II. Quelles sont les conséquences de I'inexécution —dril’absence d’exécution dans un
délai raisonnable — des arréts des juridictions catitutionnelles?

Sans objet.

V. Cas d'inexécution
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V.

Sans objet.
Cas d’exécution insatisfaisante

Sans objet.

-42 -
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CZECH REPUBLIC / REPUBLIQUE TCHEQUE

|. General guestions on constitutional review

A. The type of constitutional review and its subjec

1. Constitutional review of normative acts
The possibility of the constitutional review of nmative acts by the constitutional
judiciary of the Czech Republic are provided forArticle 87 Par. 1 a), b) of the
Constitution of the Czech Republic (the "Constdnt)).

a. Preliminary review
There are no provisions in the constitutional la tbe Czech Republic for
preliminary review of normative acts.

b. | Abstract or principal review (direct claim ofagmstitutionality)
The constitutional law of the Czech Republic pregdor an abstract control |of
normative acts in Articles 64 — 71 ("Statute Anneirh Proceedings") of the Act
Constitutional Court No. 182/1993 and its later admeents (the "Constitutiongl
Court Act") that gives the Constitutional Court tpewer to decide about the
constitutionality of a particular legal regulatiar its individual provisions. The
proceeding can be initiated on a request of anoaizétd person or a group of persons
(e.g. the president of the republic or a grouptdéast 25 members of the Assemply
of Deputies or 10 Senators).

c. Concrete or incidental review of norms
Concrete (or incidental) control is possible in wection with constitutional
complaints pursuant to Article 74 of the Constdnal Court Act. In these cases,
constitutional complainants may be submitted togietwith a proposal for an
annulment of the statute or some other regulatiotheir individual provision , the
application of which resulted in the situation tiethe subject of the constitutional
complaint. In such a case, a senat (panel) of @otignal Court judges is entitled
(Article 64 Par. 1 of the Constitutional Court Adt) submit a proposal for an
annulment of a statute or an individual provisibereof.

d. Statutes that are not subject to constitutional rexew
A review of statutes can be required in a consbitial complaint pursuant to Article
74 of the Constitutional Court Act (see 1.c above).
2. | Review of unconstitutional omission of legishati(failure of the legislator to act
when it is obliged to do so by Constitution)
The Czech constitutional legislation does not dongay provisions dealing with|a
review of unconstitutional omissions of legislation
3. | Decisions concerning the protection of constnal rights (Verfassungbeschwerde,
amparo, appeal to a judicial body of ultimate appea
Yes, the Constitutional Court Act regulates the cpssing of constitutional
complaints. Constitutional complaints proceedingsragarded as a special type of a
proceeding (Article 72-84 of the Constitutional UEb Act). A constitutional




CDL (2000) 89 - 44 -

complaint may be submitted by a natural or legalspe if he/she alleges an
infringement of his/her fundamental rights and bafeedoms guaranteed by a
constitutional act or Article 10 of the Czech Cdasion (on international treaties
concerning human rights and fundamental freedomshwvhave been ratified and
promulgated, and by which the Czech Republic isnbpu

4. | Other areas of constitutional review (examplesonstitutionality of political partie
referenda, conflicts between infra-states entittesflicts between state bodies)
Article 87 Par. 1 of the Constitution of the Czéddpublic lists the following areas (of
constitutional review (besides the review of noirgtacts and the constitutional
complaints in item 3 of this questionnaire) :

- constitutional complaint lodged by local or regibmathorities against an
unlawful action on the part of state authoritiestidde 87 c);

- verification of parliamentary election results, anccases of doubts about the
qualifications to be elected as Member of the Chamalb Deputies or Senator,
or of a ban for Members of the Chamber of DeputiesSenators to hold
certain other offices at the same time (Articlee37);

- a constitutional charge brought by the Senate agdire President of the
Republic pursuant to Article 65 Par. 2 (g);

- a petition by the President of the Republic seekirgrevocation of a join
resolution of the Assembly of Deputies and the &eparsuant to Article 6
Par. 2 (h);

- the measures necessary to implement a decisiom ioternational court that
is binding on the Czech Republic in the event thatannot be otherwise
implemented (Article 65 Par. 2 (i);

- a decision to dissolve a political party or othecidions relating to political
parties (Article 65 Par. 2 (j);

- jurisdictional disputes between state bodies andlland regional authorities
(Article 65 Par. 2 (k).

w

[S20=14

B. The effects of constitutional review decrso

1. | Concerning normative acts:

a. Are constitutional review decisions merely declarairy?
Constitutional review decisions are not merely deatbry. If the Constitutiona
Court, after a due process of law, arrives at alosion that a certain statute or any
of its provisions are not in conformity with a ctihgional act or with an
international treaty in accordance with Article 1i@shall declare in its judgment that
such a statute or any of its provisions shall lbmulled (Article 70 of thg
Constitutional Court Act ).

b. [Is the norm which is declared contrary to the Geaunsdn null and void, or annulled
immediately? Can the body exercising constitutioralew modify the norm?
If the Constitutional Court comes to the conclusibiat a statute, or individugl
provisions thereof, is not in conformity with a Gaitution, it shall annul them on the
day specified in the judgment (Art. 70 of the Act the Constitutional Court). The
body deciding about constitutionality, i.e. the Suwtutional Court, is not entitled [o
modify statutes that are not in conformity with tBenstitution.

C. Must the decisions be implemented (i.e. by repealythe norm) by

A%
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another organ?
The decisions of the Constitutional Court of unddagonality of normative acts a
not implemented by any other organ.

Can the effects of annulment be postponed?
Yes, the Constitutional Court annul a statute ndividual provisions thereof, on t

day specified in the judgment (Art. 70 of the Act the Constitutional Court). Thi

means that in fact the Constitutional Court cantgm®e the effect of its annulme
decision .

. |Do the effects of the decisions go beyond the idda&l case, where incident
concrete review of norms is concerned? What igptistion regarding similar cas
which have already been the subject of a finalgiec?

Yes, Art. 78 par. 2 of the Act on the Constitutib@aurt enables to annul a statute
individual provisions thereof, on the basis of @agwsal submitted by the Cout
plenary session or its senate in connection withdileg a constitutional complaint.
follows from similar cases that have already beeally decided that enforceal
decisions of the Constitutional Court are bindimgadl authorities and persons (A
89 par. 2 of the Constitution). In a broader sensecan say that the effects of
decisions go beyond the scope of individual caseshat legal opinions of th
Constitutional Court expressed in the commentsidginents have a moral as well
instructive value that influence subsequent decssuf other courts.

Can the body exercising constitutional reviewaranother authority to act? Withir
fixed period of time?
No, the Constitutional Court can not order anogngtihority to act, its decisions h
only cassational effects, i.e. the Court can ontgtes whether or not th
constitutionally guaranteed fundamental rights dwmbkic freedoms have be
infringed by a certain measure taken by a publtbanity. In some cases, howeve
longer period of time is set for the annulment lnd bffending statute to give t
Parliament time to amend the statute in a legal Wt conforms with th
Constitution, and that is explicitly mentioned retreasons for the decision. Sug
procedure is used if an annulment of a legal remgulaor any of its provisions cou
be damaging for the society, or if an annulmentagbrovision would render th
statute in question ineffective.

. | Concerning the protection of constitutional rights
If the body exercising constitutional review quashedecision by a public author
(administration, court, etc.) on the grounds thasiunconstitutional:

It is sent back to the original authority for a newing? or
Does the body exercising constitutional review dei¢ on the

matter?

If, on the basis of a complaint submitted to ie onstitutional Court find a decisi
of a public authority unconstitutional, it may ecise its cassational discretion &
annul the offending decision. In case of some roffaéion by a public authority,
enjoin the authority from continuing to infringeigiright or freedom (Art. 82 par.
of Act on the Constitutional Court). The Constitutal Court does not have any ot
authority. It is the matter of the first-instanceuds which decided the case in
original proceeding and whose decision has beeull@adnto make a new decision
the case. In doing so, it is bound by the decisibthe Constitutional Court (Art. §
par. 2 of the Constitution).

89
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Furthermore, do constitutional review decisions hag

. | Binding force (binding the body exercising consitinal review itself)?

Generally speaking, decisions of the ConstitutioGaurt are binding on all
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authorities and persons (Art. 89 par. 2 of the @tuton). For the purpose of a mare
detailed examination, however, it is necessary ifferéntiate between judgments
about the matter itself and resolutions decidingent mainly procedural matters.
While enforceable judgments on facts are bindingathrauthorities and persons,
follows from the character of the resolutions ongedural issues that they are hot
generally binding. Enforceable judgments of the €idutional Court are binding also
for the Constitutional Court and any subsequentgeding conducted before this
court (see, e.g., decision lll. US 425/97).

b. |Res iudicata force (inter partes; erga omnes?
The decision of the Constitutional Court has thei fudicate" effects if the Court
passed a judgment in the case (pursuant the Anbf 3% Act on the Constitutiongl
Court, a petition instituting a proceeding is inassible if it relates to a matter uppn
which the Court has already passed judgment). b sdfects exist in the case |of
resolutions; they are not decisions on facts. Rumsuo Art. 89 par. 2 of the
Constitution, decision of the Constitutional Cobdve the "erga omnes" effect. ;
Opinions in this respect, however, vary, and wisleme people maintain that
decisions of the Constitutional Court are generdligding , others differentiate
between decisions in the cases of abstract re(@ega omnesand cases of concrete
review (inter partes).

c. Force of law?
Decisions of the Constitutional Court, in fact jcidi decisions generally, do not have
the force of law in the Czech Republic.

d. Are they published in an official journal?
It is necessary to differentiate between judgmemtd resolutions. Judgments are
published in the Collection of Laws and in the @ctlon of Constitutional Court
Judgments ; resolutions may also be publishedenGallection of Decisions if the
Plenum makes a corresponding decision (Art. 59hef Act on the Constitutional
Court).
e. | What happens if a decision declares that a normb@dome unconstitutional if it |s
not modified within a certain period?
If the Constitutional Court finds a norm uncongtidnal, it annuls it on the day
specified in the judgment.

=3

Do the answers to the previous questions depenthertype of constitutional review (e.g.
concrete/ abstract control)? Do special rules apptiie cases mentioned in I. A 4 above?

Answers to the previous questions may be partlfeinit in case of abstract and concrete
reviews as these two types are defined by lawféerelnt types of proceedings; that is why there
are differences in the proceedings as well asereffects of such proceedings (if, however, the
senate (panel) or a plenum submits a proposal fioramnulment of a statute or individual
provision thereof, it is the provisions on abstnastiew are used). On the other hand, both types
of proceeding are to a large extent regulated bystime general provisions of the Act on the
Constitutional Court.

For the proceeding listed in I.LA 4 above (i.e. spletypes of proceeding), provisions of the Act
on the Constitutional Court that regulate thosespéypes of proceeding will be used.
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Il. What means are available to ensure the executioof constitutional review decisions?

1. | There are no special statutes saying which bodutisorized to execute the decisions
on constitutional review. There is only a generabvsion in Art. 89 of the
Constitution on the enforceability of the decisiaighe Constitutional Court and| it
stipulates that enforceable decisions of the Cuautgthal Court are binding on all
authorities and persons.
2. | There is no special body authorized to executesaetws of the Constitutional Court
(see the previous explanation above concerningifmnébrce of decisions of the
Constitutional Court and the cassational characfethe Constitutional Court/s
decisions.

[ll.What are the consequences if constitutional reilew decisions are not executed or are
executed within a reasonable time?

Article 89 par. 2 of the Constitution stipulatespksitly when a decision is enforceable (a
decision of the Constitutional Court is enforceasesoon as it was announced in the manner
provided for by the statute, unless the Constit#ioCourt decides otherwise concerning
enforcement).

IV.Cases where decisions are not executed

A. | There have been cases when the Constitutional @asged a decision in a concrete
case but the lower court subsequently adjudicdtedsame matter differently. This

was, e.g., the case people refusing to do milisagice (or its civilian servige
counterpart): while lower courts repeatedly decidleat a continuous refusal to do
national service is a reason for repeated punistsnenthe Constitutional Court
repeatedly adjudicated that such rulings violatesl constitutional rulene bis in
idem The lower courts eventually accepted the opimibtne Constitutional Court.
B. | This happened in the first years of the ConstihaloCourt's existence when it was
still in the process of establishing its authorityjng to make sure that its decisions
are respected by lower courts, and clarifying thesgjon to of the binding force of |ts
decisions.

V. Cases of unsatisfactory execution

A. | Such a situation has not occurred recently.
B.|See A.
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ESTONIA /ESTONIE

ANSWER TO THE QUESTIONNAIRE ON THE EXECUTION
OF CONSTITUTIONAL REVIEW DECISIONS

ESTONIA

In Estonia there is no separate constitutionaltcéwrcording to Article 149.3 of the Constitution
the Supreme Court is also the court of constitalioeview. Besides constitutional provisions,
Constitutional Review Court Procedure Act provittasthe powers and procedure of the Supreme
Court with regard to constitutional review.

I. General questions on constitutional review

A. The type of constitutional review and its subject:

1. Constitutional review of normative acts

The Supreme Court rules on the constitutionalijyofllaws adopted by the Parliament which have

entered into force, (2) of laws adopted by thei&@aent which have not been promulgated by the
President and thus have not entered into forcepf(8ecrees issued by the President which have
entered into force, (4) of international treatiesauded by the Republic of Estonia which have not
entered into force; the Supreme Court decides @pavhether legislative acts adopted by the

executive or by the local governments which havered into force are in accordance with the

Constitution and laws.

Preliminary review is carried out (1) with regaodstatutes adopted by the Parliament that have not
been promulgated by the President — upon a profnys#he President, and (2) with regard to
international treaties concluded by the RepublicEstonia — upon a proposal of the Legal
Chancellor.

Abstract review is exercised, of course, in theesasf preliminary review. In addition, the Legal
Chancellor is authorized to petition in respecstatutes adopted by the Parliament, and in respect
of legislative acts adopted by the executive powergy the local governments that have entered
into force.

Concrete review is exercised upon request of colfiréscourt in trying a case concludes that the
applicable law or some other legal act conflictshvthe provisions of the Constitution, it will
declare such a statute or other legal act to bengtitutional and refuses to apply it in decidihg t
case. When the court has declared the law or halact to be unconstitutional and has refused to
apply it in deciding the case it must refer to Swgpreme Court by which constitutional review
proceedings in the Supreme Court commence.
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All normative acts are subject to constitutionaiee.

2. Review of unconstitutional omission of legislati@ailure of the legislator to act when it is
obliged to do so by the Constitution)

Legislation does not provide for such a proceeding.

3. Decisions concerning the protection of constitwiomights {erfassungsbeschwerde
amparo,appeal to a judicial body of ultimate appeal)

Legislation does not provide for such a proceeding.

4. Other areas of constitutional review (examples: omsttutionality of political parties,
referenda, conflicts between infra-state entitiesiflicts between state bodies)

A parliamentary resolution to submit a bill confiig the Constitution to a referendum can be
declared invalid by the Supreme Court upon the @sghy the Legal Chancellor. Parliamentary
resolution to submit a bill to amend the Constitntito a referendum is not subjected to
constitutional review.

B. The effects of constitutional review decisions:

1. Concerning normative acts:
The effects of the constitutional review decisidepend on the type of proceedings.

In cases of preliminary review the Supreme Coudllslteclare a law or an international treaty
unconstitutional. This decision does not need anmglementation by other organs. Legal acts
declared unconstitutional shall not be enacted.

In cases okx postreview the Supreme Court shall declare a law oerol&gislation null and
void in whole or in part. This means that the detlisbe not implemented any more — it shall be
invalid. The court declares the act null and vdiself; this decision does not need any
implementation by other organs.

According to Section 20.1 of the Constitutional Rew Court Procedure Act the decision enters

into force as of the date on which the decisiopr@mulgated. The law does not specify if the

Court may decide that the annulment of the legataes place at a later date. In one instance
the Court has decided so, allowing the Governmeme@ gap of more than two months in order

to enact a new regulation.

The Supreme Court decisions on questions of catistiality are final and binding for all courts
and governmental authorities, national and localvall as for all individuals and legal persons
(Section 23 of the Constitutional Review Court Rduare Act).

If some court has applied an act, declared latérama void by the Supreme Court, the decision
of the ordinary court remains in force. At the tiofehe ordinary court decision, it is considered,
the act was applicable and effective. An excepigocriminal law. A sentencing decision based
on a norm declared null and void shall be revisgthle Criminal Law Chamber of the Supreme
Court.
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2. Concerning the protection of constitutional rights:
Legislation does not provide for a proceeding at@ction of constitutional rights.
3. Furthermore, do constitutional review decisionsenbanding force:

As stated above, the law provides that the Supréloert decisions on questions of

constitutionality are final and binding for all at&1and governmental authorities, national and
local, as well as for all individuals and legal gm1s. The law does not stipulate that the
decisions would have the force of law, but sinegythre binding for everybody, they factually

do have force of law.

The decisions are published in the State Gazéigeofficial journal).
1. What means are available to ensure the execian of constitutional review decisions?

There is no specific legislation concerning the cexien of constitutional review decisions.
Actually there is no good reply to question Il the decisions have been executed so far, and
- on the other hand - the legislation does not idevJor any remedies for the case of non-
execution. In this sense it cannot be spoken ofcamgequences - at least so far. If there is to be
an answer, it could probably be put this way: Tégidlation does not provide for remedies in
this regard.

V. Cases where decisions are not executed
There is no information of decisions having beeficimusly not executed.

Since there is no individual constitutional comptain Estonia, the constitutional review
functions much like negative legislation.

However, a problem caused by unsatisfactory leslaexists. The ordinary court that finds
that some piece of legislation is in conflict witte Constitution shall declare it unconstitutional
and refer the question to the Supreme Court. Thenary court must do that by a final court
decision — the proceedings are not suspended éottitee the Supreme Court decides upon
constitutionality of the legislation. If the viewinds of the referring court and the Supreme Court
differ, a contradiction in the decisions arisesw#ts mentioned above that a solution has been
foreseen in criminal proceedings, but in civil aadministrative law proceedings the court
decision of the ordinary court, differing from tBepreme Court decision may remain in force.

V. Cases of unsatisfactory execution

There is no information of long-term application @fmorm declared null and void. The only
problem in this regard which has risen so far wassed by the fact that officials applying an act
declared null and void by the Supreme Court weteam@re of the court decision — the decision
(and annulment of the act) became effective asrafplgation, not as of publication of the

decision. Such a regulation is obviously problemakiowever, in the case mentioned, the
annulled act was applied for only half a day.
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FINLAND / FINLANDE

Kaarlo Tuori 11.9.2000

The Finnish reply to the Questionnaire on the Ekenwf Constitutional Review Decisions
(CDL (2000) 45rev.)

I. General questions on constitutional review
A. The type of constitutional review and its subjec

1. constitutional review of normative acts

The emphasis on the constitutional review of parBntary statutes lies on a
beforehand control exercised by the Constitutic®anmittee of the Parliament. If doubts arise
about the constitutionality of a bill, the issuesihjected to a scrutiny in this committee. In most
cases, already in the governmental bill the needcuire the opinion of the Constitutional
Committee is expressed. In the Parliament, thes@tetion sending the bill to the Constitutional
Committee is made by the plenary session or by#nkamentary committee responsible for the
preliminary reading of the bill.

The Constitutional Committee is comparable to offetiamentary committees in
the sense that it is composed exclusively of memlmr the Parliament. However, the
Constitutional Committee bases its work on the igpis: given by constitutional experts, mainly
university professors. The committee also folloWwese opinions, especially when there is a
large unanimosity among them. The reports of thmmitee also differ from those of other
parliamentary committees in employing legally tunadjumentation. The opinions of the
committee on the constitutionality of the bills dni@ding in the future decision-making of the
Parliament. - All in all, the committee can be awerised as a quasi-judicial body.

The control of the committee is of abstract natlfréhe committee consider a bill
unconstitutional, it usually also indicates how Hikk should be changed in order to bring it into
harmony with the Constitution. The Parliament, heere has the power to accept a bill, which
the Constitutional Committee has considered undatisnal, but this requires the same
qualified procedure as amending the Constitutiowstvbften the bills are changed along the
lines indicated by the Constitutional Committee.

According to the previous Constitution of 1919, doeurts - as well as other public
authorities - were obliged to apply a provisioragbarliamentary statute even if they considered
it contradictory to the constitution. The new Catsion, which entered into force March the 1st
2000, changed the situation. Now the courts haeerigiht and the obligation not to apply a
provision of a parliamentary statute, if its apation would, in the case at hand, lead to an
obvious contradiction with the Constitution (ArD@l). It is a question of concrete review, which
in principle can be exercised by every court andctvldoes not have any legal effects outside
the concrete case. No court can declare a statuierally void, nor is there any other procedure
for abstract constitutional review concerning stedlalready passed by the Parliament.
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The courts, as well as other public authorities, t@are also obliged not to apply
governmental decrees and other by-laws, if theiegpdn would lead to results contradictory to
the Constitution (or to a parliamentary statutdsofhere it is a question only of concrete norm
control. The requirement of asbviouscontradiction concerns merely the non-applicatbm
parliamentary statute.

2. review of unconstitutional omission of legislatin

There is no procedure in which such omissions cbel@ffirmed and/or the legislature obliged
to fulfil its constitutional responsibilities.

3. decisions concerning the protection of constitignal rights

There is no specific procedure corresponding to dhd/erfassungsbeschwerde. The protection
of constitutional rights takes place through thecedures of abstract and concrete constitutional
review described above. In addition, the Ombudswofathe Parliament and the Chancellor of
Justice play an important role in the protectioafstitutional rights. This task also is expligitl
mentioned in the constitutional provisions on thaddligations (Art. 108-109). Their decisions do
not have immediate legal effects, but they cangkample, initiate judicial procedures.

4. other areas of constitutional review

The Self-government Act of the Aland Islands (49) provides for a procedure for solving
controversies between state authorities and theorties of the autonomous province of the
Aland Islands. The controversies are solved bySilfgreme Court.

B. The effects of constitutional review decisions

1. concerning normative acts

The decision of the Constitutional Committee, taklening the deliberation of a bill, is legally
binding in the decision-making of the Parliaments # the courts, the decisions of the
committee are not binding in the sense that in cashere the committee has found no
contradiction between a bill and the Constitutitre courts would not be allowed to exercise
their power of concrete norm control. As noted aawe contradiction with the Constitution
must be obvious, before a court can leave a stgtptovision non-applied. If the Constitutional
Committee has recently given an opinion and coms@tlea provision constitutionally
unproblematic, the contradiction at the phase pfiegtion can hardly be regarded as "obvious".

The decisions by the courts not to apply a stayufmovision they consider
unconstitutional are binding, but do not have affgots beyond the individual case. The courts,
including the Supreme Court and the Supreme, cammdet the legislature or the government to
take steps aiming at repealing or changing a ceptavision.

2. concerning the protection of human rights

Decisions by the Constitutional Committee or thert®y which are based on the constitutional
provisions on fundamental rights, do not, in thieigal effects, differ from other decisions
concerning the constitutionality of bills or parfiantary statutes. As stated above, the decisions
of the Ombudsman or the Chancellor of Justice ddvave immediate legal effects.
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3,

The Constitutional Committee of the Parliament as legally bound by its previous opinions.
However, the Committee tries to maintain a consefjliae in its praxis and uses previous
opinions as precedents. The opinions are publish#ee proceedings of the Parliament.

There are no special provisions on the legal edfettcourt decisions involving an
aspect of constitutional review. The same holdsHerpublication of these decisions.

II-IV The execution of constitutional review decisons

The positions the courts take when exercising domisinal review are not independent
decisions but part of the decisions closing a ceteccase. As these positions do not have any
legal effects beyond the case, there is no neespfexific provisions on their execution.

As regards the opinions of the Constitutional Cotteri given in the abstract
control of bills under deliberation in the Parliameit is the task of the Speaker to control that
appropriate procedures are followed (Art. 42 of @anstitution). There have been no cases,
where a bill deemed by the Constitutional Committeeontradict the Constitution would have
been passed by the plenary session with a singlaritga\What is problematic is that there is no
systematic procedure for checking that the changede to a bill correspond to what the
Constitutional Committee has required for securitg harmony with the Constitution.
Sometimes other committees send their drafts taCihestitutional Committee in order to get a
new opinion. However, this is not regular procedmequired by an explicit constitutional
provision.
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FRANCE

Réponses francaises au questionnaire

sur « I'exécution des arréts des juridictions congutionnelles »

Questions générales sur le contrdle de constitutioalité

A. Le type et I'objet du contrble de constitutionréalit

a.

Le contréle qu'exerce le Conseil constitutionnelnigais sur les actes normatifs est
essentiellement un contréepriori et abstrait

La loi lui est déférée avant sa promulgation et saimée en vigueur est subordonnée
a la décision gu'il prendra.

L’initiative de la saisine directe du Conseil edisarvée au Président de la
République, au Premier Ministre, aux PrésidentsAksemblée et du Sénat et a 60
députés ou sénateurs.

Le contrble est dit « abstrait » parce qu'il n’as@atrancher un différend entre des
parties mais simplement a dire si la loi en cags®e non contraire a la Constitution.

Toutes les lois peuvent lui étre déférées, sauldissconstitutionnelles et les lois
adoptées par la procédure référendaire. Le Consmilstitutionnel n’est pas
compétent pour connaitre des actes normatifs neleda pouvoir réglementaire (qui,
eux, relevent du contréle du Conseil d’Etat).

S’agissant du contentieux électoral, les chosetwopeu différentes car, chargé de
la vérification de la régularité de toutes les #tes nationales, le Consell
constitutionnel peut étre amené, non point & statwabstraitement — sur la régularité
d’'une norme mais sur les conditions matériellessdasquelles s’est déroulée une
élection. Saisi, en général, d'une plainte émardinb candidat battu contre les
conditions de I'élection du candidat élu, il trancdalors un litige entre deux parties.

Mais, juge de I'élection dans son ensemble, il fslak compétent — si les
circonstances I'exigent — pour connaitre, avant méaa résultats de I'élection, de la
|égalité de certains décrets d’organisation. Il féét tout récemment & propos du
referendum sur le quinquennat en se prononcamesurequétes dirigées contre les
décrets organisant le referendum et la campagnecigibds du Conseil
constitutionnel des 25 juillet et 23 aolt 2000).

Le Conseil constitutionnel n'est pas une Cour smeréll ne statue pas en dernier
ressort sur des décisions juridictionnelles préatabnt rendues.
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En ce qui concerne les traitde Conseil constitutionnel a refusé, dans le ealtlr
contrble de constitutionnalité, d’'examiner la conidé d’une loi nationale a un traité
international (auquel il ne reconnait pas valeunstitutionnelle). Mais la Constitution
francaise dispose, dans son article 54, que le&larenstitutionnel peut étre saisi de
la constitutionnalité d’'un traité. Si, au vu de taité, il déclare qu’'une de ses
dispositions est contraire a la Constitution, laigation de ratifier ou d’approuver
'engagement international en cause ne peut inténeu’apres la révision de la
Constitution. C’est ce qui s’est passé plusieuis :fen 1992 pour la ratification du
Traité de Maastricht ; en 1999, deux fois, pouraléfication du Traité d’Amsterdam
et pour la reconnaissance de la Cour pénale iritenade.

Comme on l'a déja vu, le Conseil constitutionnebg#rle, outre son pouvoir de

contréle de la constitutionnalité des lois (auxtpsell faut ajouter les réglements des
Assemblées parlementaires) — celui de veillerradalarité de I'élection du Président

de la République, de statuer en cas de contestatiola régularité de I'élection des

députés et des sénateurs, de controler le dérontatae opérations de referendum et
d’en proclamer les résultats.

Il est également contacté pour avis en diversedmratances par le Président de la
République (notamment lorsque ce dernier envisagemnuttre en application
l'article 16 de la Constitution en cas de dangeavgr et imminent pour le
fonctionnement des institutions).

En outre, il est chargé de régler les probléemestaationnels qui pourraient naitre de
la vacance de la Présidence de la République derdpéchement — constaté par lui
— dans lequel le Président se trouverait d’exesesifonctions.

La Constitution lui confie également la missionpgiendre les mesures de report de
I'élection présidentielle qui devraient s’imposer I'sin des candidats venait a
disparaitre pendant le déroulement de la campagne.

Mais, en aucun cas, le Conseil constitutionneldags n’est investi d’'un pouvoir de
médiation dans le cas de conflits entre organd'&t.

B. Les effets des arréts des juridictions constitutedies :

a.

Le Conseil constitutionnel peut déclarer — en muten partie — la norme législative
qui lui a été déférée non-conforme a la Constitutio

Si la totalité de la loi est déclarée contraireaaClonstitution, le Président de la
République ne peut pas la promulguer en la sigrilig. est donc censée n’avoir
jamais existé puisqu’elle ne peut étre appliquée.

Si une partie seulement de ses dispositions socdiardés non-conformes a la
Constitution, il appartiendra au gouvernement drépier si, amputée de ces
dispositions, la loi présente encore un intérétndDBaffirmative, il présentera au
Président de la République pour promulgation laaloputée des dispositions non-
conformes.
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Si les dispositions non-conformes étaient esséagiglour la compréhension de la loi
et se trouvent donc inséparables du reste, lacl@iema pas présentée au Président de
la Républigue et donc point appliquée.

Le contr6le du Conseil constitutionnel étemtpriori, I'effet de sa décision est
immédiat. Il se traduit, en cas de déclaration agarmité, par la signature de la loi
par le chef de I'Etat, sa promulgation et sa pualblonn au Journal Officiel de la
République francaise. En cas de déclaration decoafermité, ne sont signées,
promulguées et publiées, le cas échéant, que $pogitions de la loi qui — elles —
auront été déclarées non-contraires a la Constittioir plus haut).

Quels sont les moyens d'assurer I'exécution des @&ts des juridictions
constitutionnelles ?

Ce probléme ne se pose pas en France car la @tiostidispose, dans son
article 62 que «les décisions du Conseil consgtitniel ne sont susceptibles d’aucun
recours » et gu’elles « s'imposent aux pouvoirs lipgbet a toutes les autorités
administratives et juridictionnelles

Cela signifie que, sous peine de forfaiture, les®ignt de la République ne peut
pas signer et promulguer une loi qui aurait étdadée inconstitutionnelle par le Conseil
et que le gouvernement et toutes les autoritésrastmatives et juridictionnelles du pays
sont tenues d’appliquer strictement non seulengertdispositif » de la décision mais les
« motifs » qui I'appliquent.

Lorsque, par exemple, le Conseil assortit une @éctide conformité d’'un certain
nombre de « réserves », ces dernieres devrons@upuleusement prises en compte par
le gouvernement quand il édictera les reglemertgplication de la loi jugée « conforme
sous réserves ». Il en résulte que saisi, éveatoelt, d’'un recours pour excés de
pouvoir contre ces reglements, le Conseil d’Eted sbligé d’examiner si ces reglements,
dans leur contenu, ont bien tenu compte des «w&ser émises par le Consell
constitutionnel dans sa décision sur la loi.

S’agissant du contentieux électoral, les décisidns Conseil constitutionnel
s'imposent avec la méme force. Si une électiorarstlée, le gouvernement sera tenu

d’en organiser une autre. Si un député, élu estad®dnéligible ou invalidé, il
appartiendra a I'’Assemblée concernée d’en tirerédiatement toutes les conséquences.

Sur l'inexécution des arréts des juridictions constitutionnelles
Je ne connais aucun cas d’inexécution — totale atiefe — d’'une décision
rendue par le Conseil constitutionnel.
Jacques ROBERT

29 septembre 2000
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GERMANY / ALLEMAGNE

QUESTIONNAIRE ON THE EXECUTION
OF CONSTITUTIONAL REVIEW DECISIONS

Georg NOLTE
Professor of Public Law
Institute of International Law
University of Goettingen

l. General questions on constitutional review
A. The type of constitutional review and its subject :

The competences of the German Constitutional Cangrtenumerated in the Basic Law and in
the Law on the Constitutional CouBVerfGG, 8§ 13) (so-called enumeration principle).

1. constitutional review of normative acts
a. preliminary review

In German law there is no procedure of preliminegyiew. The Constitutional Court has,
however, accepted to review the constitutionalityParliamentary laws which authorize the
ratification of international treaties before suelws are promulgated and have entered into
force. This exception prevents that the treatylmesgome binding on the Federal Republic before
the Constitutional Court has finally determineddtsnpatibility with the Basic Law (indirectly
by reviewing the authorizing legislation).

b. abstract or principal review (direct claim of uncorstitutionality)

Abstract review by the Constitutional Court is pdmd for in the Basic Law in cases of
disagreement or doubt over the procedural or sotggacompatibility of Federal legislation or
Land legislation with the Basic Law, or on the catilpility of Land legislation with other
Federal legislation, at the request of the Fed8mlernment, of a Land government, or of one
third members of the Bundestag (Article 93 (1)dR2}he Basic Law). The “necessity” of certain
Federal legislation can also be challenged by #midtnents of the different Laender (Articles
93 (1) 2a) and 72 (2) of the Basic Law).

(A “direct claim of unconstitutionality” of a norroan be put forward by any individual within
the constitutional complaint procedure (Article (@&) Basic Law). This procedure is, however,
not abstract since the individual must be direqigrsonally and presently affected by the norm
in question.)
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c. concrete or incidental review of norms

The Constitutional Court is competent to deciddlencompatibility of a Parliamentary Federal
or Land statute with the Basic Law or on the conhiédy of a Land statute or other Land
legislation with a Federal statute, when such asdecis requested by a court (Article 100 (1) of
the Basic Law). The request is only admissibleh#& tequesting court expresses its reasoned
opinion that the statute in question is unconstingl and if the decision of the court depends on
the validity of the Statute in question. This prdee ensures the monopoly of the Constitutional
Court to declare parliamentary statutes null arid.vo

d. normative acts that are not subject to constitutioal review

There are no normative acts which are not subgeconstitutional review. In German law there
is no “political question-doctrine” and there ar ‘‘actes du gouvernement” which are because
of their very nature exemt from constitutional ewi

2. Review of unconstitutional omission of legislatiorffailure of the legislator to act when it
is obliged to do so by the Constitution)

Unconstitutional omission of legislation can beirdked directly by any (affected) individual by
way of the constitutional complaint procedure (&di 93 (4a of theBasic Law. The
Constitutional Court can also determine an unctrginal omission of legislation in disputes
between state organs about the extent of theieotise competences (Article 93 (1) and (3) of
the Basic Law. Finally, failures of the legislator to act cas@be (indirectly) identified by way
abstract and concrete constitutional review prooegiuif the omission renders a more
comprehensive legislative scheme unconstitutional.

3. Decisions concerning the protection of constitutical rights (Verfassungsbeschwerde,
amparo, appeal to a judicial body of ultimate appeB

The Court is competent to decide on constituticc@hplaints by individuals who invoke a
violation of their basic rights by a public auttigrfArticle 93 (1) (4 a) of the Basic Law).

Other areas of constitutional review (examples: urmnstitutionality of political parties,
referenda, conflicts between infra-state entitieg;onflicts between state bodies)

The Court is furthermore competent to decide infttlewing procedures:
- on the forfeiture of basic rights by individuéfsticle 18 of the Basic Law),
- on the prohibition of political parties (Articil (2) of the Basic Law),

- on complaints against decisions of the Bundestkding to the validity of an election or to the
acquisition or loss of a deputy’s seat in the Busitaig (Article 41 (2) of the Basic Law),

- on the impeachment of the Federal President &Biimdestag or the Bundesrat (Article 61 of
the Basic Law),

- on the interpretation of the Basic Law in the rdvef disputes concerning the extent of the
rights and duties of a supreme Federal organ othar parties concerned who have been vested
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with rights of their own by the Basic Law or by eslof procedure of a supreme Federal organ
(Article 93 (1) (1) of the Basic Law),

- in case of disagreements on the rights and datidse Federation and the Laender, particularly
with respect to the implementation of Federal lgmilie Laender and in the exercise of Federal
supervision (Article 93 (1) (3) and Article 84 (4gntence 2 of the Basic Law),

- on other disputes involving public law, betweér tFederation and the Laender, between
different Laender or within a Land, unless recoucsanother court exists (Article 93 (1) (4) of
the Basic Law),

- on municipalities claiming a violation of theight to self-administration (Article 93 (1) (4 b)
of the Basic Law).

- on the impeachment of Federal and Land judgetsc{Ar98 (2) and (5) of the Basic Law),

- on constitutional disputes within a Land if sudecision is assigned to the Federal
Constitutional Court by Land legislation (Articl® &f the Basic Law),

- in case of doubt whether a rule of public intéiorzal law is an integral part of Federal law and
whether such rule directly creates rights and dutog the individual, when such decision is
requested by a court (Article 100 (2) of the Basiw),

- if the constitutional court of a Land, in integging the Basic Law, intends to deviate from a
decision of the Federal Constitutional Court oth&f constitutional court of another Land, when
such decision is requested by that constitutiooattq(Article 100 (3) of the Basic Law),

- in case of disagreement on the continuance ofdavirederal law (Article 126 of the Basic
Law) (relates to pre 1949 legislation),

- in such other cases as are assigned to it byr&lddgislation (Article 93 (2) of the Basic Law).
B. The effects of constitutional review decisions :

1. Concerning normative acts :
a. Are constitutional review decisions merely declarairy ?

Constitutional review decisions normally decladew either to be null and void (ab initio) or to
be (merely) unconstitutional. Decisions by whicle tBourt exceptionally orders an interim
solution until the legislator has enacted a new(see B. 1. d. below) are constitutive.

b. Is the norm which is declared contrary to the Constution null and void, or annulled
immediately ?

As a general rule, the norm is declared null and ysee 88 31 and 78 BVerfGG). The norm is
considered to be invalieix tuncand not annulledx nunc

In some cases the Court merely declares that a m®rfoontrary to the constitution”. This
enables the Court to provisionally preserve theallegalidity of the rule. The Court has
developed this practice especially in cases ofotatrton of the principle of equal treatment. In
such cases the Court avoids to declare the whalenldl and void because this would deprive
everybody of its benefits and not only the excludgup. A mere declaration of
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unconstitutionality gives the legislator time tooose another legislative scheme for a variety of
legally permissible modifications.

Can the body exercising constitutional reviewnodify the norm ?

In principle, the Constitutional Court cannot mgdifie norm. The legislator has discretion how
an unconstitutional norm should be amendgesétzgeberische Gestaltungsfreihaivhen the
Constitutional Court does not declare a norm nod &oid but merely unconstitutional, it can
also, instead of provisonally preserving the legdidity of the unconstitutional norm, prescribe
specific rules for the transitory phase until tegislator has reenacted a constitutional law. This
practice amounts to a (provional) modification ué norm.

The Constitutional Court can also modify a norm Wwgy of a restrictive interpretation.
Sometimes the Constitutional Court describes camditunder which a revised norm would be
constitutional.

c. Must the decisions be implemented (i.e. by repeatinthe norm) by another organ ?

If the Court declares a norm to be null and voidfumdher implementation is necessary. If the
Court merely declares a norm to be contrary tocthrestitution (see B 1 b above), it adds to its
findings that the legislator must change the unitti®nal situation.

d. Can the effects of annulment be postponed ?

Yes, see B. 1. b. and B. 1. c.: If the Court dedaa norm not null and void but merely to be
“unconstitutional” it can order whether and to wettent this norm can continue to be
provisionally applied. The Court can prescribe ataie time limit for such a provisional
application of the norm. The Court has, in practalso ordered other interims solutions: In the
decisions concerning the abortion legislation, iftstance, the Court has formulated its own
provisional rules which penalized abortion. In swases the Court acts on the basis of its
competence to execute its decisions according3d BVerfGG (see B Il below). If the norm is
declared null and void, it is not possible to postpthe effects of this finding.

e. Do the effects of the decisions go beyond the indiual case, where incidental concrete
review of norms is concerned ?

Yes, 8§ 31 para. 1 and 2 BVerfGG apply (see B. and.B. 3. c. below).

What is the position regarding similar cases whicthave already been the subject of a
final decision ?

According to § 79 BVerfGG a reopening of criminabpeedings may be instituted according to
the provisions of the Code of Criminal Procedurailast a final conviction which was based on
a rule which has been declared null and void oonmgatible with the Basic Law. Non-criminal
final decisions which were based on a law that basn declared null and void remain
unaffected. If and insofar such decisions have ywit been implemented, however, their
execution is not permissible anymore.

f. Can the body exercising constitutional revieworder another authority to act ? Within a
fixed period of time ?
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If the Constitutional Court has determined thataav lis not null and void but merely
unconstitutional it can issue an order that théslatpr must pass a constitutional law within a
certain time.

2. Concerning the protection of constitutional rights:
If the body exercising constitutional review quashe a decision by a public authority
(administration, court, etc.) on the grounds thatt is unconstitutional :

a. lIs it sent back to the original authority for a newruling ? or

b. Does the body exercising constitutional review dete on the matter ?

Constitutional Court protection against decisions the administration is rare because the
constitutional complaint procedure is only admiksiafter all remedies have been exhausted.
This means that the vast majority of constitutioo@mnplaints are directed against (final) court
decisions. If it finds that the court decision watgd the constitutional rights of the complainant
the Constitutional Court quashes the decision andsthe case back to the competent court for
a new ruling (Article 95 (2) BVerfGG). In some cas@owever, in which the issue is ripe for
decision the Constitutional Court has assumed ¢inepto render the final decision itself.
Sometimes the Constitutional Court decides thatddsgsion under review is unconstitutional
but it does not quash it because it considerstiiesé is no decision suitable for quashing.

3. Furthermore, do constitutional review decisionhave :
a. binding force (binding the body exercising constittional review itself) ?

The Court’s finding has binding force for itselflpinsofar as the decision iss judicata Thus,
there is, as a general rule, no possibility for @anstitutional Court to reopen the caseprio
motu A decision by the Constitutional Court is alsading insofar as the specific norm under
review has been declared null and void. There igpmaciple of stare decisis, however. The
Court can change its jurisprudence in a later casean hold that a new law with the same
content is now constitutional. The Constitutionau@ has even held that the legislator may “try
again”, that is to enact an identical law hopinat tiis time it will be held constitutional.

b. res iudicataforce (inter partes erga omne} ?

According to 8 31 para. 1 BVerfGG all decisiongte Constitutional Court are not only binding
inter partesbut also upon Federal and Land constitutional msgas well as on all courts and
public authorities (but not on private individual$his binding force encompasses the reasoning
insofar as the decision rests on it (similar tortite® decidendrule in common law systems).

c. force of law (see for instance § 31 (2) of the Gean law on the constitutional court)?
If the Constitutional Court has pronounced itself the constitutionality of a norm such a

decision has the force of law (8 31 (2) (1) BVerfGlgis doubtful, however, whether this rule is
really necessary.

d. are they published in an official journal ?
According to § 31 (2) (3) BVerfGG the decision bétConstitutional Court shall be published in

the Federal Law Gazette by the Federal Ministryustice if a law is declared to be compatible
or incompatible with the Basic Law or other Fedémal or to be null and void.
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e. What happens if a decision declares that a norm wibecome unconstitutional if it is not
modified within a certain period ?

In its so-called "Appellentscheidungen”, i.e. incd#ons calling for new legislation, the
Constitutional Court can find that the law in questremains constitutional for a certain period
but calls for legislative action in order to pret/émat the law will become unconstitutional. If the
norm is not modified within the time period preber, the norm does not automatically become
null and void. It continues to be applicable, exce#phe Constitutional Court has declared
otherwise.

f. Do the answers to the previous questions depemwd the type of constitutional review
(for example : concrete/abstract control) ?

No. But see B. 3. c.
g. Do special rules apply in the cases mentionedpoint I. A. 4 above ?

In procedures concerning tpeohibition of political partieghe Constitutional Court’s decision

is constitutive. The decision is accompanied bypm@er dissolving the party and the prohibition
of the establishment of a substitute organizatidoreover, the Constitutional Court may direct
that the property of the party be confiscated fierpublic benefit. The Court can order the
(Federal and Land) Ministers of the Interior to @xte the decision.

According to 8 67 para. 1 BVerfGG in casescohstitutional disputes between the highest
Federal organghe Constitutional Court only declares whetherabecomplained of violates the
Basic Law. In such a procedure the Constitutiorair€does not issue any final orders.

The reply to questions Il and Il will make a distinction, if necessary, according to the
type/subject of constitutional review as well as tthe effects of decisions (see question I).

1. What means are available to ensure the execution ofonstitutional review
decisions ?

The response to this question should take accountf dhe legislation concerning the

execution of constitutional review decisions, eithlieby other courts or by executive bodies.

In particular :

1. Is there a norm indicating which authority has to eecute the constitutional review
decisions ?

2. If not, is there a norm providing that the body exe&cising constitutional review or any
other authority has the power to designate the bodyhich will execute the decisions of
the court ? How does the system work in practice ?

According to 8§ 35 BVerfGG the Constitutional Coumaty determine “who” (“wer”) must
execute its decisions. It may also specify the oeibf execution. Taking into account its broad
competences under 8 35 BVerfGG the ConstitutioralrCexercises self-restraint and does not
often use this specific power. Due to the Courtisharity in German constitutional life it is
mostly not necessary for the Court to ensure ei@ttitrough the means of § 35 BVerfGG.
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II. What are the consequences if constitutional reviewecisions are not executed or are
not executed within a reasonable time ?

According to 8§ 35 BVerfGG the Constitutional Coust "Herr der Vollstreckung”, i.e. the
process of execution is at the discretion of ther€d he question how the Court should react if
constitutional review decisions are not executea gsiestion of appreciation. The following two
cases may serve as an illustration:

1) In 1956 the Constitutional Court declared the ComistuParty of Germany (KPD)
unconstitutional. One of the legal consequencethisf decision is the prohibition of the
establishment of a substitute organization. WhenGerman Communist Party (DKP) was
founded in 1967 the Court could have executedd&61decision by ordering the Minister of
the Interior act against this party as well. Howeverobably due to changed political
circumstances, the Court did not act.

2) In 1971 the Court prohibited the publication of taok "Mephisto” by Klaus Mann because
it considered that it infringed the post-mortemhti@f privacy of a well-known actor. In
1981 the book was republished by another publishdthough the Court could have
executed its old decision against the new pubboaiti chose to remain inactive, perhaps due
to a reconsideration of the necessary extent ghpyi protection.

The question of non-execution of constitutionalmsiis of particular importance with regard to

the Court’s declarations that a norm is not nutl anid but merely contrary to the constitution.

In most cases, the question of eventual execuapived politically. There are some cases,

however, in which the decisions were not executiklinvthe time limit prescribed, especially in

cases of discriminatory tax legislation. The Caurtirisdiction with regard to certain tax
reductions, for instance, has not been implemewi#ltin a reasonable time. If the legislature
does not change the unconstitutional law it riskdhier proceedings and defeats before the

Constitutional Court.

V. Cases where decisions are not executed

A. Have there been any recent cases where a constianal review decision has not been
executed in your country ?

During the last ten years several decisions comugax law, such as cases concerning taxes on
the income of retired persons, tax reductions &omifies with children, or questions of the
income taxes have not been implemented, at leastitton a reasonable time (see Ill. above).

B. If so, is it possible to identify the reasons whyhe decision was not executed (e.qg.
political or financial reasons, lack of clarity in the decision, inadequate rules on the
execution of decisions) ?

If decisions are not executed it is mainly for specpolitical, administrative or financial
reasons. Sometimes the legislature tries to dedé@yfyd consequences for the budget. In other
cases, the Constitutional Court has acknowledgatttie German reunification had led to an
unforeseen need to pass new legislation so thgidhed of time for modifying unconstitutional
laws had to be extended.
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V. Cases of unsatisfactory execution

In certain cases, even where a constitutional revie decision has been executed, the
situation remains unsatisfactory because an uncongitional norm continues to be applied.

A. Has such a situation arisen recently in your countr ?

B. What are the causes of such a situation ? Do theyem from the effects of the
constitutional review decision (absence afrga omneseffect, declaratory nature of the
decision), or from other causes, such as those memted in IV.B above ?

Concerning points IV and V, did specific problems ase when decisions of ordinary higher
courts were declared contrary to the Constitution ?
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GREECE / GRECE

Réponse de la Gréce au questionnaire
sur I'exécution des arréts des juridictions constittionnelles

Olga Papadopoulou
Maitre de requétes au Conseil d’Etat
ATHENES

l. REMARQUES GENERALES SUR LE CONTROLE JURIDICTIONN EL DE LA
CONSTITUTIONNALITE DES LOIS EN GRECE

En vertu de la Constitution de 1975/1986, « ldsuttaux sont tenus de ne pas appliquer les lois
dont le contenu est contraire a la Constitutiorast. (93 par.4) ; « dans l'exercice de leurs
fonctions, les magistrats sont soumis uniqguemdaiCGonstitution et aux lois ; dans aucun cas ils
ne sont obligés de se conformer a des disposiéditsées en violation de la Constitution » (art.
87 par. 2). Expression directe du caractere rigldela Constitution hellénique, le controle
juridictionnel de la constitutionnalité des loisntente au XlIXe siécle. Inspiré du modele
américain, ce contrdle diffus est exercé a posiead’occasion de I'application — dans un litige
déterminé — de la disposition Iégislative dontdagtitutionnalité est mise en cause (a).

Le systéme du contréle diffus présente toutefossideonvénients, surtout en cas d’édiction de

décisions contradictoires. Divers mécanismes atténconsidérablement ce risque dans chaque
ordre des juridictions (b). Par ailleurs, la Copeé8ale Supréme prévue par l'article 100 de la
Constitution se prononce sur la constitutionnabi¢ le sens d'une loi lorsque les Hautes

Juridictions ont émis a ce sujet des décisionsradittoires (c).

(@) Les magistrats de toutes les juridictions (amtrative, civile, pénale) et de tous les
degrés (tribunaux de premiere instance, cour dlapfsutes juridictions — Conseil d’Etat, Cour
de Cassation, cour des Comptes) sont habilitésnérGer la constitutionnalité des lois. Le
contrdle se limite toutefois au contenu matéried despositions Iégislatives ; il ne s’étend pas
aux vices de procédure qui, en vertu d’une juridpnece constante, sont considérés comme des
interna corporis et échappent a la sanction juiahoelle. Le contrbéle de la constitutionnalité
est exercé par voie d’exception et non pas pard/aietion : ainsi par exemple, lors d’un recours
pour excés de pouvoir qui tend & l'annulation dacte administratif — réglementaire ou
individuel — le requérant peut invoquer l'inconstibnnalité d’une disposition législative qui
régit soit le fond de I'affaire litigieuse, soittacevabilité de la requéte.

Le grief d’'inconstitutionnalité, invoqué a l'occanri d’un litige, met en cause une disposition
définie, dont I'application est nécessaire au jugendu litige en question : le contréle est donc
exercé in concreto et non pas in abstracto. Le jpget et doit soulever d'office
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l'inconstitutionnalité d’'une loi pour définir la rfeure de son syllogisme. Lorsqu’une disposition
|égislative est jugée inconstitutionnelle, elle &sartée de la solution du litige ; le jugement§or
sur la constitutionnalité de la loi n'est pas revéé I'autorité de la chose jugée. Théoriquement,
ce jugement ne lie ni le tribunal qui I'a émis,l@$ autres tribunaux. Toutefois, en pratique la
position des Hautes Juridictions qui se prononeantrincipe en Assemblée pléniére (voir infra)
s ‘impose aux tribunaux du méme ordre ; ainsiaadrs les voies de recours et les mécanismes
de renvoi au sein des Hautes Juridictions, le dtntfiffus devient un contrble centralisé.

(b) Lorsque, par les voies des recours [recourapgel ou en cassation], le litige est porté
devant les Hautes juridictions, les risques inhgran contréle diffus sont atténués. Le renvoi du
litige devant la Chambre pléniére — facultatif obligatoire — exclut I'édiction d’arréts
divergents au sein de chacune des Hautes Juritictet contribue a l'unification de la
jurisprudence des instances inférieures. A cet ddgéa position du Conseil d’Etat est
significative. Le statut constitutionnel de cetterigiction et ses compétences I'érigent en
interpréte privilégié des normes constitutionnediekli confient une place prépondérante dans le
contentieux de la constitutionnalité. Lorsqu’'unatriation du CE est appelée — a I'occasion d’'un
litige — a examiner la constitutionnalité d’'uneptisition Iégislative, elle peut ou elle doit [si un
jugement sur la constitutionnalité ou sur le semgette disposition a déja été porté par la Cour
de Cassation ou la Cour des Comptes] saisir I’Ass&erpléniere du tribunal.

(c) Pour éviter les interprétations divergentele®jugements contradictoires — le constituant

établit une Cour Spéciale Supréme a laquelle ineoerttre autres le jugement des contestations
portant sur I'inconstitutionnalité de fond ou lexsales dispositions d’une loi, lorsque la Cour de

Cassation, le Conseil d’Etat ou la Cour des Comptesémis sur ces dispositions des arréts
contradictoires. Les décisions de cette instantealiité erga omnes ; elles sont irrévocables et
lorsqu’elles prononcent l'inconstitutionnalité deimisposition, celle-ci devient caduque soit a

partir de la publication de I'arrét de la Cour Srpe soit rétroactivement.

A. Le type et I'objet du contréle de constitutionndité

1. Le contrdle juridictionnel de la constitutionité@l des lois formelles votées par le
Parlement est un controle a posteriori, incidemoeicret. Il faut toutefois signaler que le Service
Scientifique du Parlement examine la constitutidithaes projets et propositions de lois qui lui
sont soumis et émet un avis a ce sujet.

Le contrdle juridictionnel de la constitutionnaldés actes réglementaires [qui sont édictés par le
Président de la République, le Conseil des Mirssttes Ministres et les autres organes de
'administration en vertu d’'une habilitation légitlve] est aussi un contrble a posteriori;
toutefois, les projets des décrets réglementaoats examinés par le Conseil d’Etat qui donne
son avis sur la légalité des décrets et examine dropos la constitutionnalité de la loi
d’habilitation. Mais, contrairement aux lois forhes les actes réglementaires peuvent faire
I'objet d’un recours direct — d’un recours pour @xde pouvoir devant le Conseil d’Etat.

Il N’y a pas d’acte normatif échappant au contdi@econstitutionnalité.

2. La seule sanction prévue contre les omissior@nstitutionnelles en matiére Iégislative
est I'action en dommages portée devant les tribun@omme I'ordre juridique hellénique ne
reconnait pas d'action directe contre la loi, I'egidn du législateur n’est pas, a fortiori, sujétte
des recours directs [il faut par ailleurs signadele méme si 'omission de I'administration
d’édicter un acte réglementaire peut faire I'oljatn recours pour exceés de pouvoir, le juge
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admet que ['édiction des actes réglementaires eelé pouvoir discrétionnaire de
'administration et n’accepte pratiquement jamais ecours].

Cependant, si la disposition constitutionnelle prigant I'édiction d’'une loi a un contenu
suffisamment clair, le juge l'applique directemeAtinsi par exemple la Constitution [art. 24
par.6] prévoit I'édiction d’'une loi fixant les moiés et la nature de l'indemnisation des
propriétaires victimes des mesures restrictivesoBaps pour la protection des sites et
monuments historiques ; 'omission du Iégislatesipdocéder a I'adoption d’une telle loi n’a pas
empéché le juge administratif d’appliquer directamia regle constitutionnelle et d’ordonner
l'indemnisation du propriétaire lésé.

3. Il 'y a pas de procédure spéciale concernantdgeption des droits constitutionnels.
La protection de ces droits est assurée par lesireguridictionnels ordinaires.

4, La Cour Spéciale Supréme, instituée par l'art. He0la Constitution est aussi
compétente pour statuer sur le contentieux desi@sdégislatives ; pour controler la validité et
les résultats des référendums ; pour porter umjege sur les incompatibilités ou la déchéance
des députés ; pour le reglement des conflits ibations entre les juridictions et les autorités
administratives, ou entre les juridictions admiaigves et les juridictions civiles et pénales, ou
entre la Cour des Comptes et les autres juridistigrour se prononcer sur le caractere des regles
de droit international.

Le Conseil d’Etat est aussi compétent pour prononge avis sur la |égalité des décrets
réglementaires.

De la compétence de la Cour des Comptes relévest au

le contrdle des dépenses de I'Etat, ainsi que diésctivités territoriales ou des autres personnes
morales de droit public qui sont soumises au ctatde la Cour des Comptes par des lois
spéciales ; (b) le rapport présenté au parlemeredilan de I'Etat ; (c) la formulation des avis
sur les lois relatives aux pensions ; (d) le cdatdi&s comptables publics.

B. Les effets des arréts des juridictions constitidnnelles

Les arréts des Hautes Juridictions [Conseil d'Batyur de Cassation, Cour des Comptes] qui
exercent un contrdle de constitutionnalité par ebéxception ont un effet inter partes. Dans ces
cas, la norme jugée inconstitutionnelle n'est pgpliguée au litige en question, mais

formellement, et souvent aussi dans la pratiquks ebnserve sa validité. Les tribunaux

inférieurs se conforment au jugement rendu pardatél Juridiction, sinon leurs décisions sont
annulées par les instances juridictionnelles sapégs. L'attitude de I'administration dépend de
plusieurs facteurs. Parfois, elle prend l'initigtid’annuler les actes qui sont fondés sur la
disposition jugée inconstitutionnelle ; mais souyesoit pour des raisons politiques, soit pour
des raisons budgétaires, soit par inertie et saime eaison particuliere elle continue a appliquer
la norme qui a été jugée inconstitutionnelle. Da@sas I'administré ne peut que saisir le juge
compétent.

Par contre, les arréts de la Cour Spéciale Supr@uiegest saisi a la suite de jugements
contradictoires prononcés par les Hautes Juridistigour examiner la constitutionnalité d’une
loi, ont effet erga omnes, deés leur prononcé encgaublique. Ces arréts sont irrévocables et
sont publiés dans le Journal Officiel ; ils n‘ordspcependant force de loi. La norme jugée
inconstitutionnelle est déclarée caduque a patipnoncé de l'arrét. Dans certains cas, la
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Cour Supréme peut, par un considérant spécialemetivé, donner effet rétroactif a son arrét
déclarant caduque la disposition inconstitutiorenell

Ni la Cour Supréme, ni a fortiori les Hautes Jwtidins ne sont compétentes pour modifier les
normes législatives.

[I-V: MOYENS D’ASSURER L'EXECUTION DES ARRETS DES JURIDICTIONS
CONSTITUTIONNELLES

A. Il N’y a pas de procédure formelle pour la miseceuvre des décisions juridictionnelles
gui se prononcent sur I'inconstitutionnalité d’doie

Les arréts des Hautes Juridictions [Conseil d’EZatir de Cassation, Cour des Comptes] qui, a
l'occasion d’'un litige déterminé, se prononcent $urconstitutionnalité d’'une disposition
|égislative n'ont pas d'effet erga omnes. Il n’'yaacun moyen formel pour assurer I'abrogation
de la disposition dont I'application a été jugéenimstitutionnelle. Parfois le gouvernement prend
linitiative de soumettre au Parlement un projet Ide pour abroger ou pour modifier la
disposition en cause. Le Conseil d’Etat avait statue l'urbanisme et 'aménagement du
territoire relevaient, en vertu de 'art. 24 deQanstitution, de la compétence exclusive de I'Etat
— des administrations centrales ou des organesetexes décentralisés de I'Etat — et que le
législateur ne pouvait transférer ces attributicmsx collectivités locales. Or, plusieurs
compétences en cette matiére avaient été transanisesommunes et aux préfectures qui sont
des collectivités locales. Pour faire face a ceitaation une loi récente a procédé a une
redistribution des compétences en conformité aweegutisprudence. Mais souvent aucune
initiative |égislative n’est entreprise pour abrode disposition jugée inconstitutionnelle. Les
raisons varient: motifs politiques, raisons budgés, inertie, perspective de revirement
jurisprudentiel etc.

B. La loi sur l'organisation de la Cour Supréme préuvoutefois certaines mesures pour
assurer l'application effective des jugements pnmés par cette instance. Les décisions
juridictionnelles et les actes administratifs qumitsédictés apres le prononcé de l'arrét de la Cour
Supréme en séance publique et qui sont contraidésrét rendu par la Cour peuvent faire
I'objet d’'un recours devant les instances juridiotielles [bien entendu les actes administratifs
peuvent aussi faire I'objet de recours non juridimbels]. Si la décision a été prononcée par le
Conseil d’Etat, la Cour de Cassation ou la Cour @esptes, a savoir par des juridictions de
derniére instance, un recours spécial est préviagdar qui peut étre intenté dans un délai de 90
jours a partir du prononcé de la décision de cegelkdnstances.

Ces regles sont également applicables contre @sialés rendues avant la publication de I'arrét
de la Cour Supréme, si un litige était déja pendivant la Cour Supréme au moment du
prononcé des décisions ; en effet, des qu’un litiggtant en cause la constitutionnalité [ou le
sens] d’'une loi devient pendant devant la Cour &ugy; toute juridiction doit surseoir a statuer
jusgu’au prononceé définitif de I'arrét de la Cowp&me.

En outre, si la Cour Supréme déclare la norme aslayec effet rétroactif, toute décision

irrévocable rendue par une instance juridictioredu cours de la période visée par la
rétroactivité de I'arrét de la Cour Supréme peuefdiobjet d’'un recours spécial, dans un délai

de six mois a partir de la publication de I'arrétld Cour Supréme. Les décisions administratives
édictées en vertu de la norme jugée inconstitugb@nsont impérativement annulées par
'administration dans un délai de six mois a padé& la publication de l'arrét de la Cour

Supréme.
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HUNGARY / HONGRIE

Hungarian Answersto the Questionnaire on the Execution of Constinal Review Decisions
By Laszlé Solyom

I. General Questions

A Type of review

1. Constitutional review of normative acts. (Refer is made to the 88 of the Constitutional
Court Act of 1989; decisions of the CC are indidabtg the No and the year.)

a. Preliminary review: only on the motion of thee$ident of the Republic. If the President
considers any provision of a statute to be uncagthal, ha may, prior to signing it, refer it to
the Constitutional Court within 15 days following receipt from the Parliament. Should the CC
determine the statute to be unconstitutional, tfesiBent of the Republic shall return the statute
to the Parliament; otherwise he is required to signstatute and promulgate it within 5 days.
(Art 26 of the Constitution, 88 33-36 CC Act)

b. Abstract or principal review: everybody is detit to challenge the constitutionality of any
kind of legal norms that have already taken eff€ébere is no deadline to be observed, nor is the
applicant required to show any violation of his/hights or a legally protected interest. (95% of
the cases of the CC are based on sudtta popularis 88 37-43.)

c. Concrete review: The judge, who finds that aalagprm to be applied is unconstitutional,
must stay the proceeding and obtain a decisioh@lnatter from the CC (§ 38).

d. Normative acts that are not subject of reviehe Tonstitution itself is not subject of review.
There is no hierarchy between the provisions of @uwnstitution. (There are no “eternity
rules”/Ewigkeitsklausel, that must not be amendedi r@o other constitutional rules may conflict
with them.)

The CC held that laws amending the Constitutiorevgeibject to constitutional review only as to
the formal requirements of the legislative proc&sshidden” amendment of the Constitution
(e.g. by the practical effects of a referendum) wasconstitutional. (2/1993; 23/1994;
1260/B/1997.)

It is to be noted that the CC has a wide discretiordetermining whether a legal act is
“normative” (and subject to review) or has no natinecontent flassnahmengesgtzActs of
the Parliament are usually reviewed irrespectiviheir normative character. The CC may refuse
the review of Government regulations on the grouhds they are not normative but refer to a
single, concrete situation (e.g. building a dacerse a new public television channel).

2. Unconstitutional omission of legislation canibigiated by everybodyactio populari$ and -
exceptionally — ex officio. (§ 49. The CC never enanced an ex officio proceeding in order to
establish legislative omission. On the other hdhe,Court frequently extended proceedings on
abstract norm control to reviewing the omissiothef legislature.)
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3. Protection of individual constitutional righis: Hungary there is n¥erfassungsbeschwerde
or amparoin the German or Spanish sense. The “constitutioaalplaint” regulated in the CC
Act is a kind of concrete norm control initiated duye of the parties following a final (ordinary)
court decision. (8§ 48.) The CC decides on whethetegal norm applied by the ordinary court is
unconstitutional. “Claims arising from a violatiof fundamental rights ... shall be enforceable
in a court” (that is in an ordinary court) accoglifirt. 70/K of the Constitution.

On the other hand, special laws give the CC thepetemce to review legal acts (normative and
non-normative) concerning the autonomy of the uisitles and the local governments.

4. The CC has a special competence to review thisidas of the National Commission on
Elections on the admissibility of proposed quedtidar a referendum and the results of a
referendum, as well.

B Effects of the decisions

1. As to normative acts:
a. The decision of the CC on the constitutionadita norm is constitutive.

b. If the CC finds a norm to be unconstitutionahiinuls the norm - as a rule — with the day of
the publication of the decision in the Official @#e (8 42, 43 (1)). If it is required by the
security of the law (“legal certainty”) or the byarwhelming interests of the parties involved (if
there are “parties”, that is in a decision on thdidtive of a judge or in a “constitutional
complaint” case), the CC may declare the norm and voidex tunc The norm may also be
annulled in a future date determined in the degisiothe CC (8§ 43 (4)).

Strictly speaking the CC cannot modify a norm. paactical reasons, if only some words of a
sentence have been annulled, the original mearfittgabsentence will be modified.

c. Decisions annulling a norm are self-executing. fidrther implementation is necessary. If a
law (statute, that is Act of Parliament) is anndillenplementing norms of lower rank cannot be
applied any more even if they were not orderedesgly to be ineffective.

An implementation of the CC decision is necessarthe case of the legislative omission. This

does not belong to the “constitutional review ofmative acts” we are speaking of under this

heading. In the practice of the Hungarian CC, haxethe abstract review and the legislative

omission became intermingled. It occurs frequeritiat some parts of a norm are declared
unconstitutional and are annulled. At the same tihee Court establishes the omission of the
legislature in the same subject matter and obliges pass a statute before a deadline. The CC
prescribes the content of this law to be passe@. féw legislation that has to replace the
annulled norm and the new legislation that completee regulation of the same subject can
hardly be separated in the practice. Indeed, thepfe@ers to couple the constitutional review

with the omission in order to be able to oblige l¢ggslator to act.

d. Yes. The CC may determine a future date of antiffeness of a norm. By doing so, the CC
gives the legislature time to eliminate the uncitlutsbnality of a norm and a legal vacuum can
be avoided.

e. The decision in a concrete norm control casén(ar“constitutional complaint” case) declares
the norm to be unconstitutional and provides fer(itsuallyex nung annulmenterga omnes



- 71- CDL (2000) 89

Besides this, the CC orders that the norm cannaipipdied in the individual case. (That is, the
annulment has also andividual ex tunceffect.) In case of a concrete norm control, tdgge
continues the proceeding without applying the aedulnorm. The party, who filed the
constitutional complaint, has a right to reopendase. In the new proceeding the annulled law
cannot be applied.)

The decision of the CC that a norm cannot be apphean individual case has no automatic
effect for similar cases, which have already beeallly closed. Parties in a similar situation may
file a constitutional complaint on the normal cdiadis.

f. See Point c. above. In the case of a prelimimagew the President of the Republic has
certain duties depending on whether the CC heldathveconstitutional or unconstitutional. (See
1.a. above.) These duties are prescribed in thest@ation and the CC makes no reference to
them in the decision.

2. In the case of a “constitutional complaint” tB€ does not quash the court decision that was
based on an unconstitutional norm. It is the paftthe given case, who can reopen his case in
the ordinary court. The CC Act provides only foreoexception: if a norm of the criminal law
was found to be unconstitutional and was annullled,CC orders the revision of all criminal
proceedings which have been completed with a fipalgement and which imposed a
punishment under the annulled legal norm, provithed any negative consequence of having
been sentenced still prevails in the given case.

In some special competences (autonomy of univessdr local governments) the CC can decide
on the unconstitutionality of concrete acts of rineés or of the government. The laws that

provided for these competences did not give angegmtoral rules nor rules on the consequences
of the unconstitutionality. Until now, the CC haaly such cases before him where the

autonomy of those entities was violated by a noneaict. These acts could be annulled in the
same way as in the abstract norm control procesding

The decision of the CC on the admissibility of asfion for popular referendum concerns the
previous decision of the National Election Comndttéf the refusal or the admission of the
proposed question violates the Constitution, ther€f@rs back the case to the Committee that
has to make a new decision.

3. Constitutional review decisions

a. have binding force for everybody.

Although the CC Act is silent in this respect,lietCC changes its practice it does so expressly,
mentioning the earlier cases and pointing out inctvitespect and on what reasons the Court
modifies its judicature.

b. The CC decisions haves judicataforceerga omnes
c. The Constitution has no comparable provisionhwtie German CC law. However, the

Hungarian CC Act provides that the decisions of @@ are binding for everybody (8 27 (2)).
For practical reasons it is the same as the fdrtaano
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d. Decisions establishing the unconstitutionalityacmorm and its annulment must be published
in the Official Gazette; the norm becomes ineffect as a rule - with the day of the publication.
Decisions establishing an omission of the legistatare published in the Official Gazette as
well.

The CC publishes his own monthly official journhht contents all decisions taken (including
refusals of motions etc.)

e. If the CC establishes the unconstitutionalityaoform, but annuls pro futurg the norm
looses effect at the future date determined in jtiigement of the CC. (Naturally, if the
legislature passes a new norm before this deadhiesgld norm will be replaced by the new one
even earlier.)

Il. Means of Execution

1. As to the abstract review of the constitutiolyabf a norm, there is no provision on the
execution of the CC decision, because the annulrbgnthe decision of the norm is self-
executory. In case of legislative omission the G do not specify the organ that is responsible
for passing the desired legal norm. According ®ltnguage of the Act this is “the organ, which
is in omission” (8 49 (1)). Accordingly, the CC adly repeats the wording of the Act.
Sometimes the CC decision obliges expressly theaRent to pass a statute. In this case, it is
usually the Government, which introduces a bilbitite House.

The CC can review whether a legal norm is conttarg treaty or international agreement. The
sanction of such a controversy depends on therblgcal level of the norm that promulgated
the international treaty and the rank of the cahttary domestic norm. If the promulgating
norm is of higher rank, the conflicting norm wik mnnulled. If the international agreement has
been promulgated in a norm of lower hierarchicalelethan the conflicting law (e.g. an
agreement was incorporated into Hungarian law anchplgated by a regulation of a minister,
that is quite natural in case of agreements ofriieeth nature — but the CC establishes that the
agreement is in contradiction with an Act of Parléent), the CC has two possibility. Either the
CC orders the “organ that has concluded the tredty’eliminate the contradiction” within a
time limit, or the CC orders the maker of the higlevel domestic norm to amend that law in
order to reach harmony with the international agrext. The CC is free to this delicate political
choose, it obviously considers the interests onpikee the international relations possibly
undisturbed (8 46).

Ill. Consequences of non-execution

Under the competencies of the Hungarian CC a dalayon-execution of a decision can only

occur in cases where the CC determines a deadiirtéd execution of its decision. This applies
in cases of omission to pass a law and the “elitiun&of contradiction between a treaty and the
domestic law. Practice shows that the relevant lalkan usually tries to obey the CC’s order. If

and Act of the Parliament has to be passed delaysauocur for practical reasons. The CC has
no means and has no direct influence on havindithe limits kept. It is considered to be a

matter of constitutional culture.

It occurred that the CC suspended its proceedingurmronstitutional omission because the
Minister of Justice told the CC the bill on natibmainorities will be soon completed and
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introduced into the Parliament. After a year the €@@tinued the proceeding and established the
omission with the obligation to pass the law bydhe of that year (35/1992).

In certain cases the CC may construct its decisiamway that a pressure on the legislature is
incorporated to pass the new law within time. k& t8C annuls a layro futuro in order to
enable the Parliament to replace the unconstitatidew by a new constitutional one, the
undesired consequences of a gap in the regulattgnmove the Parliament to timely legislation.
For instance the CC declared the then valid abortiegulation to be unconstitutional in
December 1991 and annulled it by 31. December 19%2e Parliament had not had passed the
new Abortion Act by the end of 1992, from the 1nuary 1993 on — in the lack of any
regulation that makes certain cases of the aboltigal — all cases of the abortion would have
counted as crimes under the Criminal Code. (64/3991

In the case of the replacement of the old regulatin the public law radio and television by a

new, constitutional one the CC saw the politicdficlilties of reaching the consensus between
government and opposition that would have been ssacg to pass the Media Act by the

constitutionally mandated two third majority of tlietes. Some political actors were interested
in loosing effect of the old regulation but they diot want to make any compromise concerning
the new legal regime of the public media. The C@satered in 1992 the lack of regulation - and
first of all the lack of a comprehensive legal regiof the public media - as more dangerous for
the free speech than maintaining the very partidirales. The CC determined the time of

loosing effect of the old, unconstitutional regidatat the moment of taking effect of a new law

on the media. The law has been passed in 1995 akeimewly elected Parliament the

government disposed over more that two third migjaf the votes (37/1992).

IV. Non-execution cases

A. As pointed out above, a non-execution has aesenly in cases of omission or in cases where
establishing an omission completes the constitatioeview. Such cases were the Act on
national minorities, on the media, recently on mhi@eimal number of MP-s of a parliamentary

faction. (35/1992, 37/1992, 27/1998.)

B. In each case there have been purely politicaars of the delay. In the national minority

case all parliamentary parties were keen to passatl as early as possible. While making the
bill, the associations of minorities were consuléadl it was mainly the controversies between
those associations that hindered the progresseofmbrk. In the media and factions cases a
qualified majority would be necessary to pass @spective laws but could not be reached in the
given political circumstances.

V. Non-satisfactory execution
If the CC annulled a law no authority continuedypply it.

There were problems only with tihetroactivenon-application of a norm in individual casesa if
constitutional complaint has had success. If thedé@ared the norm to be unconstitutional and
annulled it ex nuncwith an erga omneseffect, and at the same time ordered that the
unconstitutional norm could not be applied in theividual case, until 1999 there were no
specific procedural rules how the applicant campeseohis case before the ordinary court. So the
execution of the order of the CC remained uncert@irsome cases the ordinary judge applied
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the rules of resuming of proceedingsr analogiam in other cases he refused a new trial. In
1998 the CC established the omission of the Paglino regulate this procedural issue. In 1999
the Code of Civil Procedure has been amended andight to reopen the case of the party
whose constitutional complaint was successful, gegganteed and regulated in depth.

Budapest, 12 November 2000.
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IRELAND / IRLANDE

9 October, 2000

Mr. Gianni Buquicchio,
Secretary of the Commission,
F-67075 Strasbourg Cedex,
France.

Dear Mr. Buquicchio,

| refer to your questionnaire on the execution afistitutional review decisions received on 29
August 2000. The following is the position in &atl:-

A

1.

a.

.The type of constitutional review and its subje

There is no specialized constitutional courtlrgland. The Courts of First Instance
include a High Court invested with full originakisdiction in and power to determine all
matters and questions whether of law or fact, @vicriminal (Constitution of Ireland,
Article 34.3.1°). The High Court has the exclusjugsdiction to deal, at first instance,
with the question of the validity of any law havimggard to the provisions of the
Constitution (Article 34.3.2°). A right of appdads to the Supreme Court.

Almost all normative acts are open to review by High Court as are all actions or
decisions of Government or its agencies which ngki on constitutionally protected
rights. The plaintiff must show standing to britige application, and in principle the
courts of Ireland do not recognize actio popularis However, the rules of standing are
generously interpreted to favour the rights of igiffis. A plaintiff can sue if, as a
citizen, his or her rights or interests are affdcheit he or she may not be entitled to
complain of damage to the interests of third parti§/here an infringement affects the
whole constitutional and political structure anyizgn may sue (e.gCrotty -v- An
Taoiseact1987] I.R. 713.

Preliminary review In addition to the High Court's power to reviexisting law, a

procedure exists whereby under Article 26 of thegiitution of Ireland the constitutionality of a
proposed law (a Bill), or any provision of it caa tested in advance of its enactment. Following
its passage by both Houses of the Oireachtas @§Rwetit) the President, after consultation with
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the Council of State, can refer any Bill or spexdfprovision of a Bill to the Supreme Court for a
decision whether the Bill or provision is repugnemthe Constitution. The Supreme Court must
give its decision within 60 days. If any provisiohthe Bill is found repugnant the President
may not sign it and it does not become law. Orother hand, if the Bill is not found repugnant,
then after it becomes law it may not subsequerglghallenged as invalid (Article 34.3.3°). The
Article 26 procedure does not apply to money BdlsBills to amend the Constitution, or
emergency legislation certified as such by the @uwent, with the approval of Dail Eireann
(the House of Representatives) and the concurrefnite President (Article 24).

b.

3.

Abstract or principal review (direct claim of agmstitutionality) Plenary proceedings

may be brought in the High Court seeking a dedlamahat a law is invalid.

Concrete or incidental review of normshe High Court has full jurisdiction to decide o
the invalidity of a law in any case where suchssué arises and it is not necessary that a
separate claim be made by way of plenary procesdifgr example, the High Court has
been prepared to consider the constitutionalitgtafutes in the course of judicial review
proceedings seeking to quash a Ministerial Ordee (er exampl&@he State (Lynch) -v-
Cooney [1982] I.R. 337) or in the course of ordinary ddtion between private
individuals.

In principle there are no normative acts thatrat subject to constitutional review other
than amendments to the Constitution which themseaivast be passed by both Houses of
Parliament and approved in a referendum of the |pesopd emergency legislation under
the Article 28.3.3° procedure. This procedure eaet from review emergency laws
expressed to be for the purpose of securing théicpsafety in time of war or armed
rebellion. “Time of war” includes a time when thas taking place an armed conflict in
which the State is not a participant but in respecivhich each of the Houses of the
Oireachtas has resolved that arising out of thafflcd a national emergency exists
affecting the vital interests of the State. Theotetion making such a declaration may be
constitutionally reviewed:In re Article 26 and the Emergency Powers Bill7891977]
I.R. 159.

Acts previously examined under the Article 26gaure are not open to further review.

Review of unconstitutional omission of legishati

The Irish Courts, arising from respect for the pipe of the separation of powers, are
reluctant to fill a gap in legislation. To do sodolely a matter for the legislator. This
has led to a reluctance to strike down on grouridsequality legislation which benefits
persons other than the plaintiff, but excludesplaentiff, where to do so would not help
the plaintiff but would injure those benefiting wrdthe legislation. An example is
Somjee -v- Minister for Justi¢@981] ILRM 324 where an alien man married to ashir
citizen failed in a challenge to an Irish citizeipstaw which provided more favourable
rights to alien women married to male Irish citigem the grounds that striking down the
scheme would not provide him with a remedy.

While the courts will not fill the legislative gahemselves, they may grant a declaration
that a plaintiff's rights have not been vindicated.

Decisions concerning the protection of constnal rights
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While an action to establish that a law is in breatthe Constitution must be instituted
in the High Court, actions based on breach of dorisinal right may be brought in any
court of competent jurisdiction, and may arise waaety of contexts. For example, an
argument that there has been a breach of the tdiwsial rights of an accused person
can be made in any court exercising criminal jucdn and if upheld the court will
have power to exclude the evidence obtained incdhred constitutional right. An
executive action which is alleged to be a breaatoostitutional rights can be challenged
before any court which is entitled to determine vaédity of the action concerned. In
addition breach of constitutional rights can giveerto an action for damages (for
exampleKennedy -v- Irelandi1987] I.R. 587 where damages were awarded faawiuil
telephone tapping in breach of the constitutionphgtected right to privacy).

Other areas of constitutional review

There are a number of areas which call for paicabmment:

(1) A challenge to an election or referendum must byought by election or
referendum petition instituted within 7 days of tiesult.

(2) The text of a proposal to change the Constitutiannot itself be challenged as
not in conformity with the ConstitutiorFinn -v- Attorney Generdl1983] I.R.
154; Slattery -v- An Taoiseadi993] 1 I.R. 286).

3) Ireland as a unitary state has no subordirgfisiatures although the Constitution
envisages and permits their creation by law (Aetith.2.2°).

4) The President is not answerable to any courthfe exercise and performance of
the powers and functions of that office other tirathe course of impeachment
(Article 13.8).

(5) A dispute between the two Houses of the Oirzachs to whether a Bill is or is
not a Money Bill is resolved by a Committee of Reges consisting of an equal
number of members of each House and chaired bylgeJof the Supreme Court
(Article 22.2.3°).

The effects of constitutional review decisions

Concerning normative acts

Constitutional review decisions may hold norreatiacts to be invalid for
unconstitutionality.

The norm which is declared invalid is a nullithat is, the law is regarded as never
having been valid (sedurphy -v- Attorney Generdll982] I.R. 241). If the part of an
Act which is not impugned is capable of standingnal and apart from the invalid
provision the Court will sever the offending pandaallow the remainder to continue to
be effective but the court will not rewrite the lawfill a gap.

No further act is required by any other orgarstafte to give effect to a ruling that a
normative act is invalid. If the impugned legistatprovision is not repealed, however,
it may in principle be possible that a court coslthsequently in effect “revive” the
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impugned provision by reversing its earlier decisi@he Supreme Court is not bound by
the rule ofstare decesi¢SeeMoynihan -v- Greensmyfi977] I.R. 55 at p71 where the
Supreme Court expressly reserved the question whatprevious decision to the effect
that a statutory provision was invalid had correbtten decided. It appears to have been
implicit in the judgment that if the court subseqthe reversed itself the statutory
provision would be effective without any furtheit an the part of the legislature since it
had not been repealed).

d. The effects of annulment cannot in principlepostponed. However, the Courts have
prevented persons who had not themselves takemrgulows from claiming the benefit
retrospectively of successful litigation brought bthers: seeMurphy -v- Attorney
General[1982] I.R. 241. In that case a successful chgheto a portion of the income
tax code was held to entitle the plaintiffs to tesbn only from the date they had
instituted proceedings, and others who had not sudg to benefit prospectively,
notwithstanding that the legislation was held toirbalid ab initio, on the grounds that
the State had been entitled to expend the revemighvit had acquired from the tax in
guestion on théona fideassumption, contributed to by the absence of tibjez on the
part of any taxpayer, that the tax had been validiposed. Henchy J. justified the
decision as “the subjugation of abstract principled the symmetry of logic to the
compulsion of economic or practical demands ofetgti(at p322); or, as his colleague,
Griffin J. put it “the egg cannot be unscrambleaf’ [{311).

e. Where the legislative norm is held invalid itimwalid ab initio for all purposes. In
relation to cases already decided, see the comraeptint d. above.

f. The High Court can make any order necessaryivie gffect to its decisions including
ordering another body to act since it is investétth ull original jurisdiction and power
to determine all matters and questions. Plaintifit generally bring their action not
only against the State but against any interesaety gvho may be required to take action
on foot of a finding.

2. Where a court quashes a decision by a publiboaty on the ground that it is
unconstitutional in some cases the authority corexkrwill be able to take a fresh
decision applying constitutional procedures whereragher cases the unconstitutionality
cannot be cured. There is no one answer in abdssabe answer will depend on the
nature of the unconstitutionality found and ontla¢ure of the proceedings and the relief
sought by the plaintiff. To take two examplesaiflefendant in a criminal case obtains a
judicial review of the decision to prosecute on glileunds of excessive delay, no new
decision can be made that will be free of the oaginfirmity. On the other hand, if a
decision of a licensing authority is set aside filure to adopt fair procedures the
authority will probably be entitled to take a freddcision provided the procedural defect
can be cured.

3.
a. Constitutional review decisions have bindingéor
b. They areres judicata Findings of invalidity of a statute operadega omnes The

Attorney General, on behalf of the State, must begm notice in any case involving
alleged invalidity of a law and the court may diréitat he be put on notice of other
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guestions of constitutional interpretation. Helgitled to become a party as respects the
constitutional question.

The texts of decisions are available from theur€o Most decisions which have
constitutional implications are published in onelef published series of law reports.

Prospective rulings of unconstitutionality han to date arisen.

The High Court can make any order which is neegdseensure that its decision
has full effect.

Failure to obey a court ruling is punishable asm@tempt of court. Furthermore,
since breach of constitutional right is actiondbliéure to execute could give rise
to liability in damages.

In general, there has not been any failure to ereany direct orders made in the
course of constitutional review decisions. In sarases, however, consequential
steps necessitated on foot of constitutional revameisions may have been
neglected. In the recent caseSinott -v- Minister for EducatiofHigh Court,
unreported, 4 October 2000) the Court expressedhent criticism of the failure
of the Department of Finance to make the fundslavia to give effect generally
to an earlier finding in the case ©fDonoghue -v- Minister for Healtfil996] 2
I.R. 20 that mentally handicapped persons had atitotional right to free, basic,
elementary education. The State had taken stepapi@ment the decision in
respect of the individual plaintiff but not of otisesimilarly circumstanced. The
judge stated that the Department had "persistelnigged its feet in recognising
and implementing the obligations of the State'p@f), had persisted in an appeal
“without any hope of success... but with the intemtiof delaying the
implementation of th@’Donoghuejudgment for as long as possible” (at p.45)
and had engaged in a *“conscious, deliberate fdiltwmehonour the State’s
constitutional obligations (at p.69).

The situation described has not arisen in Ireland.

The above is necessarily a very simple descriptiba complex system. | can expand on or
clarify any of the above if required.

Yours sincerely,

James Hamilton
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ISRAEL

Response to the Questionnaire on Constitutional Reaw on Israel
by Amnon Rubinstein

Introduction

Israel does not have a complete written constitgtitiis is due to political controversy,
mainly because of religious opposition to judiceiew of Knesset laws by the Supreme Court.
Nevertheless, a series of Basic Laws, which arardagl as parts of the incomplete constitution
have enabled the Supreme Court to rescind offersotons in the Knesset laws.

By way of general introduction, | would like to geofrom the 1998 Israeli report to the UN
Human Rights Committee on the implementation of ltiternational Covenant on Civil and
Political Rights.

“Israel as yet has no formal constitutiamstéad, it has chosen to enact Basic Laws dealing
with different components of its constitutional ireg; these Basic Laws, taken together,
comprise a “constitution-in-the-making”.

The Basic Laws are adopted by the Kness#itd same manner as other legislation. Their
constitutional import derives from their contentdann some cases, from the inclusion of
“entrenchment clauses” which require a special Keemajority for amendment of the Law.

The following are the Basic Laws of the State ofés:

* Knesset (1958)

* State Lands (1960)

* President (1964)

* State Economy (1975)

* Israel Defense Forces (1976)

* Jerusalem (1980)

* Administration of Justice (1984)
* State Comptroller (1988)

* Human Dignity and Liberty (1992)
* Freedom of Occupation (1992)
* The Government (1992)

There are currently three additional drB#isic Laws being circulated prior to their
submission to the Ministerial Committee on Legisiat Draft Basic Law: Due Process Rights,
Draft Basic Law: Social Rights, and Draft Basic Ldweedom of Expression and Association.
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The Judiciary

The absolute independence of the judicisrguaranteed by law. Judges are appointed by
the President, on the recommendation of a speoraimations committee comprised of the two
Ministers, Supreme Court Judges, representativelseobar, and Knesset Members. Judges are
appointed for permanent tenure, until mandatoryenetent at age 70.

Magistrates and District Courts exercisasgliction in civil and criminal cases, while
juvenile, traffic, military, labor and municipal eds each deal with matters under their statutory
jurisdiction. There is no trial by jury in Israel.

In matters of personal status such as ageri divorce, and, to a certain extent,
maintenance, guardship and the adoption of minpnssdiction is vested in the judicial
institutions of the respective religious commursitithe Rabbinical courts, the Moslem religious
courts Shariacourts), the religious courts of the Druze andjth&ical institutions of the ten
recognized Christian communities in Israel.

The Supreme Court, seated in Jerusalemmdtamnwide jurisdiction. It is the highest court
of appeal on rulings of lower tribunals and hagioal jurisdiction in specific matters such as
Knesset elections, rulings of the Civil Service Q@uission, and disciplinary rulings of the Israel
Bar Association.

In its capacity as High Court of Justidee Bupreme Court also hears petitions against the
actions of any government authority or persons odids that exercise public functions,
including the Knesset, the military, and the loweurts. In such cases, the Supreme Court is a
court of first and last instance, and may grant r@tigf it deems fit in the interest of justiceidt
in this capacity that the Supreme Court has playeducial role both in developing human rights
norms, and in ensuring that official actions compith the rule of law. In many cases, including
those bearing fundamental constitutional or pditimport, or involving the highest echelons of
government, the petitions are heard very quicldyetimes within hours.

Although legislation is wholly within theompetence of the Knesset, the Supreme Court
can and does call attention to the desirabilityegislative changes. It also has the authority to
determine whether a law properly conforms with Basic Laws of the State and to declare void
laws which do not so conform.”

As to the specifics of the questionnaire:
Chapter | General questions on Constitutional Review.

Part A: All these types of review exist in Israeli LawdaRractice.

Part B

1. (concerning nomination):

(a) Constitution review decisions are of a constitunature.
(b) The norm is null and void immediately.

(c) Yes, the decisions must be implemented.
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(d) No, the effects of annulment cannot be postgpaoeless the Supreme Court decides that the
annulment should be postponed (as was decideccicase).

(e) The principle of res judicatapplies and similar cases are thus affected bycthet's
decision.

(f) The Supreme Court can issue any order to attyosity it sees fit.

2. (concerning the protection of constitutionahti)
(a) Itis not sent back to the original authoriby & new ruling.
(b) Yes.

3. (concerning constitutional review decisions)

The answers to (a), (b) and (d) are yes.

The answer to (c) is no.

As for (e), there has not been a case in which sudlcision has not been respected fully and
immediately.

These answers do not depend on the type of coratsothe only control is exercised by the
courts.

Chapter Il

(1) There is no specific provision granting the tewonstitutional review powers. Israeli courts,
following English and American Law principles, egise such a jurisdiction without a specific
authorization.

Chapter Il

There has never been such a case of non-exectfiodicial decisions.

Chapter IV

(a) Never happened.
Chapter V

(a) No, not recently.

(b) In the fifties there were a couple of casesvirich a decision of the Supreme Court was
circumvented. The reasons were generally relatniggues of security. In the last forty years,
there has not been such a case.

The main problem is that the intervention of thg@me Court is highly controversial and is
attacked by the religious parties and the extreiglet wing parties. Recently, Prime Minister
Barak has announced his intention to complete ¢imsttution and enshrine in it civil liberties
and human rights.
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ITALY /ITALIE

THE EXECUTION OF CONSTITUTIONAL REVIEW DECISIONSITALY
By Prof. Sergio Bartole, University of Trieste

I
Al
The Italian system of law provides for three typésonstitutional review.

a) The ordinary or general type_is the incidentatancrete review of norm#ccording to art. 1

of the constitutional law February 1948, n. 1 ( lempenting articles 134 and 137 of the
Constitution ), in the course of a judgement a gidgallowed to raise on his own initiative or by
the initiative of one of the parties the questidrin@ conformity to the Constitution of a law of
the State or of the Regions, or of a normativeohthe State's Government which has the legal
force of a law. The question is based on a doubtiatihe constitutionality of the concerned act
and can be raised only if the act is relevant ejtligement, that is it has to be applied to settle
the case. The question has to be submitted to dmstfutional Court by an act ( ordinanza ) of
the judge providing for the suspension of the judget pending before him: in this act the legal
provisions whose constitutionality is doubted ame ftconstitutional provisions which are
supposed to be violated, are to be clearly statbd.question may regard not all the normative
act concerned but only some provisions of it, better - the norms which the judge draws from
the concerned provisions in view of the decisiothefcase.

b) Art. 127 of the Constitution provides for_a j[imehary review of normative actdt regards
only the laws of the Regions ( and of the provinge$rento and Bolzano ). After their approval
by the Regional ( or Provincial ) Council these dalmave to be submitted to the check of the
national Government which is allowed to ask thealdegislative assembly to examine a law
again when its conformity to the Constitution isidtiul in the opinion of the Government. If the
assembly does not amend the law in compliance tvélremarks made by the Government, the
Government is allowed to submit the case to the s@momional Court clearly stating the
provisions of the law which are supposed to violdite Constitution, and the constitutional
provisions which are deemed violating the Consatut In this case the review is abstract,
therefore it deals with the question of constimélity of the normative act without any
immediate connection with its application in a specase.

c) On the basis of art. 2 of the constitutional Bwiebruary 1948, n. 1, a Region ( or one of the
provinces of Trento and Bolzano ) is allowed tomiita complaint to the Constitutional Court
asking the constitutional review (_abstract or gipal review )of a law of the State or of another
Region ( or of one of the two mentioned Provincesgich is supposed interfering with its own
competences or usurping them. Also this judgeméttieoCourt shall deal with the question of
constitutionality without any immediate connectiovith its interpretation in view of its
application in a specific case.
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Moreover, according to the special Statute of thenfino - Alto Adige Region the majority of
the councillors of a linguistic group present ie ttegional Council or in the provincial Council
of Bolzano is allowed to submit a complaint agaiastegional or provincial law after its
publication if it was adopted without taking intocaunt the linguistic, ethnic or cultural rights
of the linguistic group concerned.

d) Normative acts ( regolamenti ) of the nationalv&nment and of the Regions, of the two
Pronvinces of Trento and Bolzano and of the localegnment authorities which don't have the
legal force of a law, are not subject to consuiodil review of legislation. With the exception of
the acts of the local government they can be subdito a judgement of the Court in case of a
conflict between the constitutional bodies of that& or between the State and the Regions or
Provinces ( or between these territorial entities )

A2

The Iltalian system of law does not directly provide a specific review of unconstitutional
omission of legislation. Notwithstanding this Idgisre choice made by the Parliament the
Constitutional Court has dealt with unconstitutionanissions of legislation, specially in the
course of judgements aimed at concrete or incitleenéew of norms. For instance, dealing with
a case of legislative discrimination, the Court regewed the conformity to the constitutional
principle of equality of a law which excluded a g@w or a group of persons from the enjoiment
of rights reserved without any justification by thev itself to persons who are in the same
position of the persons excluded. Sometimes thertCaealt also with cases concerning an
incomplete implementation of constitutional progiss.

A3
Decisions concerning the protection of constitwalamghts in individual casesre dealt with by
the ordinary judicial bodies and don't fall in teope of the constitutional review.

A4
Other areas of constitutional review:

a) the Constitutional Court shal examine the canftyr to the Constitution of the proposal of an
abrogative referendum before its calling by theslent of the Repubilic;

b) the " powers " of the State ( that is, the S$abmdies which are directly entrusted with
functions by the provisions of the Constitutionre allowed to submit to the Constitutional
Court a complaint against an act or a behaviouaraither " power " of the State which is
supposed interfering with the constitutional ( thet provided for by the Constitution ) functions
of the " power " complaining.

c) the State and the Regions ( and the Provinc&senito and Bolzano ) are allowed to submit to
the Constitutional Court a complaint against anohet Region ( or of a Province ) or of the State
which is supposed interfering with the constituéib(that are, provided for by the Constitution )
functions of the entity concerned. The conflict adeal only with administrative ( included
regolamenti ) or judicial acts.

B1
a) If the constitutional review decision deals watltase of preliminary review, the act which is
declared unconstitutional cannot be promulgated.

b) When concrete or incidental review of normsooe side, and abstact or principal review, on
the other side, are at stake, the constitutionaéve decision declares the unconstitutionality of
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the concerned act or norm which loses its legaldfdhe day after the publication of the decision
( art. 136 of the Constitution ). The decision laga omnes effects and implies that all
individual cases which are still open ( cases wiiakie not been settled by a judicial decision
which cannot be appealed any more, or cases whiahat be any more be submitted to a court )
cannot be decided on the basis of the norm oreofa¥v declared unconstitutional.

The decision of the Constitutional Court has topbélished in the " Gazzetta Ufficiale della
Repubblica Italiana ". It is notified to the pastief the constitutional judgement and to the judge
who submitted the question of constitutionalityview of an incidental or concrete review of
norms. The parties of an abstract or principal @rdgnt are bound to comply with the decision,
that is that they are not allowed any more to apipdylaw or the norm declared unconstitutional.
The judge who initiated an incidental or concretédew has to settle the individual case pending
before him taking in account the constitutionaliegvdecision.

The Constitutional Court is not explicitly allowgéd modify the norms which are submitted to
the constitutional review, but sometimes the Catates its decision in such a way of actually
adding some new elements to the norms in caseingdeaith omissions of the legislator: it
means that the Court extends the scope of the ndraven from the provisions of a legislative
act to the persons discriminated against withoytjastification, or adds norms directly drawn
from the Constitution to norms declared unconstihal because of the incomplete
implementation of the Constitution. Therefore theu@ directly amends the norms which are
declared unconstitutional, and keeps the amendedrriiorce.

There is not any provision entrusting the Constnal Court with the power of ordering another

authority to act in view of the implementation t&f decision. The Court is not explicitly allowed

to postpone the effects of its decision, but inddt sometimes modified the dies a quo of the
effects of its decision elaborating the relevantm®o of the judgement, for instance in cases of
inconstitutionality of a norm which intervened afager time after the adoption of the norm

itself.

If the Constitutional Court declares that the camngl or the question about the supposed
unconstitutionality of a law or of a norm is unfaled, its decision does not have erga omnes
effects and does not imply a final declarationhd tonstitutionality of the act or of the norm
concerned. The complaint or the question can bengtdal again to the Court ( but not in the
course of the same judgement by the judge whaatetli a concrete or incidental review ): the
Court shall declare the unconstitutionality of #et or of the norm if new elements are offered
supporting such a decision and the Courts findsetliew elements convincing and adequate.

Sometimes the Court admonished the legislator tenagma law in view of a better
implementation of the Constitution and to avoicit unconstitutionality of the law itself. If the
legislator does not comply with the admonishmére,Court is allowed to declare the intervened
unconstitutionality only in presence of a complaimta judicial question of constitutionality
reopening the case.

c) When settling conflicts between the State arfichin State entities, the Court, if it finds the
complaint founded, annulles the administrative wdigial act which was submitted to its
judgement. A similar decision is adopted when dlairbetween State ' bodies is at stake.
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Both the decisions have erga omnes effects and daqpiire an act of another organ aimed at
their implementation.

When the complaint is judged unfounded, it cannetsbibmitted again in the case of the
conflicts between the State and the infra - Stat#ies, or between the infra - State entities
because there is a very strict deadline for thenssgion of the required complaint. This is not
the case when conflict between State's bodies (evire deadline is provided for ) are at stake: if
the bodies concerned are not satisfied with thesoecof the Court, they could submit a new
complaint founded on new and different motivescsgily if the previous decision of the Court
was asopted on procedural or formal rationes.

d) decisions concerning the conformity to the Cibuisdn of a proposal of referendum imply
that the President of the Republic is allowed tib ttee referendum when the Court found the
proposal in conformity with the Constitution. Ifetldecision is negative, the Chief of the State is
not allowed to call the referendum.

In-v

In the Italian system of law there are'nt normsclirexplicitly entrust an authority with the task
of executing the constitutional review decisionsatbow the Constitutional Court to designate
the body which will execute the decisions of thaidtself.

Art. 30 of the law 11 march 1953, n. 87, charges Nhinister of justice, on one side, and the
President of the Region, on the other side, with téisk of providing in ten days for the
publication in the " Gazzetta Ufficiale della Repliba Italiana " of the Court's decisions which
declared the unconstitutionality of a normative @fcthe State or of a Region; the same rule has
to be complied with when are at stake decisionsisettle conflicts between State's bodies,
State and infra - State entities, infra -Statetiestand annulle an administrative or judicial act.

The Public Prosecutor shall provide for the liberatof a person who is serving in prison a
sentence adopted on the basis of a criminal lawadst unconstitutional. | don't have

knowledge of omissions of implementation of thierd here are examples of delayed execution
of constitutional review decisions which extenda&shmcial benefits to people discriminated

against without any justification: the ParliamerasMate in adopting the necessary financial
appropriations. Recent rules of the budgetariaisliiipn provide for easing the implementation
of such decisions.

Rules of the internal Standing Orders ( regolampnfithe Senato della Repubblica and of the
Camera dei Deputati are dealing with the parliamgntollow - up of the constitutional review
decisions ( art. 139 and art. 108 ).

Internal rules of the Constitutional Court ( arf@ Rorme integrative per i giudizi davanti alla
Corte costituzionale ) entrust the Chairman of @murt with the task of providing for the
publication in the " Gazzetta Ufficiale della Repiiba Italiana " of the decisions of the Court
which reject a question or a complaint of consbitiality. These rules are specially relevant in
those cases in which the Court rejects the queétiorihe complaint ) adopting an interpretation
of the rules supposed to be unconstitutional dffierfrom the interpretation supporting the
guestion or the complaint. The publication allows toncerned authorities to get acquainted
with the interpretation adopted by the Court whikexplained in the motivation of the decision
which is published.
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A conflict arose in the past between the Constingl Court and the Corte di Cassazione which
denied to be bound by the interpretation adopted bgnstitutional review decision. Rejecting a
guestion or a complaint. As a matter of fact, teeision of the Constitutional Court which
rejects a question or a complaint don't have ergmes effects. Moreover, while the
Constitutional Court claimed to have the exclugpesver of guaranteeing the conformity of the
legal order to the Constitution, the Corte di Cags#e objected that the Constitutional Court has
the exclusive power of interpreting the Constitationly, the interpretation of the remaining
laws and normative acts being reserved to the ziassaitaself.

The conflict was settled de facto when the Corstinal Court started substituting a different
interpretation for the interpretation supporting tuestion or the complaint only when it had
the possibility of making reference to the s.anlivlaw, that is that there was an interpretatibn o
the concerned law generally adopted by the judaighorities. In this way the Court unilaterally
adopts its own interpretation and reacts againstrpretations supporting questions or
complaints of constitutionality only when they a&dravagant and are not shared by the practice
of the judicial authorities. But therefore the Qolias been giving up the idea of advancing its
own interpretation of the law different from ther@aitution.

The decisions which settle conflicts, don't raisebfems of implementation because they
directly annulle the acts which are unconstitutiona

*

| don't have knowledege of cases where an uncotistial norm or act continued to be applied.
If the Parliament adopts again a law which was ated unconstitutional, the Court can
intervene only if a question or a complaint is sitted to it about the new act.

University of Trieste, November 172000
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JAPAN / JAPON

ANSWER TO THE QUESTIONNAIRE ON
THE EXECUTION OF CONSTITUTIONAL REVIEW DECISIONS
JAPAN

I A.

1. The Constitution of Japan adopts incidentalengsystem with regard to the constitutional
review of normative acts, and Japanese courts dorewiew normative acts abstractly nor
preliminarily. Art. 98.1 of the Constitution of @an provides that "This Constitution shall be the
supreme law of the nation and no law, ordinanceemial rescript or other act of government, or
part thereof, contrary to the provisions hereoélishave legal force or validity,” and therefore,
all types of normative acts are subject to cortstital review.

2. Legislative omission of the Diet may be thenpat issue on its illegality in some cases
seeking damages from the government, and suchrdailithe legislative organ to act may be
subject to judicial review.

3. The Constitution of Japan does not have angiapgrovisions to file complaints in order to
protect constitutional rights. Although Art. 81 tife Constitution provides that the Supreme
Court of Japan is the court of last resort with poto determine the constitutionality of any law,
order, regulation or official act, it is acknowlexthin the procedure laws that litigants can file
appeals to the Supreme Court in any type of likgafcivil, criminal, and administrative) on the
ground of violation of the Constitution.

4. Art. 6 of the Administrative Case Litigation Waprovides for the institutional litigation, in
which disputes between organs of the state or puimdies with regard to the existence and
exercise of their authorities are at issue. Wherpbint at issue in such an institutional litigati

is whether a particular organ's exercise of ithauty is constitutional or not, constitutionality
under review in the proceedings of the litigation.

B.
1. a. Constitutional review decisions are not nyedeclaratory.

b. Even if a particular statute is declared wstitutional in a case, the statute does not become
null and void as a matter of course.

c. The decisions must be implemented (i.e. pgaéng the statute) by another organ.

e. As a rule, the decision declaring unconstinal is effective only between the parties in a
particular case in the same way as in other ordimaises. Since decisions do not have
retrospective effect, the decision declaring unttui®nal is not effective on similar cases
which have already come to final decisions.

f. The body exercising constitutional review iwanorder another authority to act.
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2.a. b
When a court revokes a disposition by an admirtisgagency on the ground of violation of the
Constitution, the administrative agency may takewa measure after the decision if necessary.

3.

a. The Supreme Court may render a decision b@s@h opinion concerning the interpretation
and application of the Constitution or of any ottevs or ordinances that is contrary to that of a
decision previously rendered. However, such a ghaof decision must be rendered by the
Grand Bench. (Court Organization Law Art. 10.3)

b. Constitutional review decisions haes judicataforce between parties in the same way as
the decisions of ordinary cases.

c. The extent of the effeats judicataforce, of constitutional review decisions is ndtetent
from that of ordinary decisions, and in principteis only applied to the parties of the cases
involved. Constitutional review decisions do navé such an effect as Art. 31.2 of the German
law on the constitutional court describes.

d. In case that the Supreme Court renders aidadihat declares unconstitutionality of laws,
orders, regulations, or official acts, its summéaypublished in an official gazette, and the
certified copy of the decision is sent to the Cabin If the decision is declaring
unconstitutionality of laws, the certified copy ttie decision is also sent to the Diet. (Supreme
Court Rules of Managing Litigation Matters Art.14)

e. Courts do not render such a decision at all.

Il
1. There is not any norm indicating which authofias to execute the constitutional review
decision.

2. There is not such a norm. As the Diet revisegepeals the law which is declared
unconstitutional, and administrative organs restthemselves from applying the law until the
Diet revises or repeals it, the measure is takesording to the aim of the decision of
unconstitutionality.

1.

As the Diet revises or repeals the law which eslared unconstitutional, and administrative
organs restrain themselves from applying the lati tivre Diet revises or repeals it, the measure
is taken according to the aim of the decision ofamstitutionality. Therefore, the situation
mentioned in the questionnaire is not assumedarCibnstitution.

IV.
A. There have not been any recent cases wherasiitctional review decision has not been
executed in our country.

V.

A. Such a situation has not arisen in our country:

Since ordinary courts have the authority to revawastitutionality in Japan, there are not any
special constitutional courts separated from omgirturts. Consequently, there has not been
any case where decisions of ordinary higher caertiaclared unconstitutional.
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KOREA (Republic) / COREE (République)

Replies to the Questionaire on the
Execution of Constitutional Review Decisions

November 16, 2000

Constitutional Court of Korea
Republic of Korea

I. General questions on constitutional review

>

The type of constitutional review and its subjet :

constitutional review of normative acts

preliminary review

abstract or principal review

concrete or incidental review of norms

. hormative acts that are not subject to corigtital review

The answer is "c". The Constitutional Court ajra (hereinafter "Constitutional Court") do
not exercise preliminary review and abstract ongpal review. And there are no such
normative acts that are not subject to constitatioaview.

‘o oToE

2. Review of unconstitutional omission of legigat (failure of the legislator to act when it is
obliged to do so by the Constitution)

- Constitutional Court can review the constitutilityaof omission of legislation. However, the
omission of legislation may be declared unconstittl only when the legislator is clearly
obliged to enact specific statutes by the Constitut

3. Decisions concerning the protection of consthal rights Yerfassungsbeschwerde,

amparo,appeal to a judicial body of ultimate appeal)

- Decisions on constitutional complaint which may filed by any person whose basic right
guaranteed by the Constitution is claimed to haenbviolated by an exercise or non-exercise
of governmental power. However, the judgments ef dindinary courts in general are not
subject to constitutional complaint.
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4. Other areas of constitutional review (examplasnconstitutionality of political parties,

referenda, conflicts between infra-state entitiesiflicts between state bodies)

- Adjudication on impeachment, adjudication on diggon of a political party, adjudication on
competence dispute (controversy on the existent¢bheoscope of competence between state
agencies, between a state agency and a local gogatnor local governments, a state
agency or a local government).

B. The effects of constitutional review decisions

1. Concerning normative acts :

a. Are constitutional review decisions merely deafory ? : The answer is "No".

b. Is the norm which is declared contrary to then&itution null and void, or annulled

immediately ?

- The answer is "Yes". Any statute or provisionided as unconstitutional loses its effect from
the day on which the decision is made.

Can the body exercising constitutional revieadify the norm ?

- The answer is "No". Constitutional Court cannatdify it.

c. Must the decisions be implemented (i.e. by aépg the norm) by another organ ?

- The answer is "No".

d. Can the effects of annulment be postponed ?

- When Constitutional Court decides certain statoteprovision is unconformable to the
Constitution, it may allow the interim applicatiaf that statute or provision, and it may
postpone the effects of annulment for a while.

e. Do the effects of the decisions go beyond titbvidual case, where incidental concrete

review of norms is concerned ?

- The answer is "Yes".

What is the position regarding similar casdscv have already been the subject of final
decision ?

- The effects of the decisions do not reach thesas which the final decisions have already
been made.

f. Can the body exercising constitutional reviewes another authority to act ?

- The answer is "Yes". When certain statute or igiom is declared unconformable to the
constitution, Constitutional Court may order thgisator to amend the norm.

Within a fixed period of time ?

- The answer is "Yes". Constitutional Court cantfie period of time to amend such statute or

provision.

2. Concerning the protection of constitutionahts):

If the body exercising constitutional reviewaghes a decision by a public authority
(administration, court, etc.) on the grounds th&t unconstitutional :

a. Is it sent back to the original authority fanew ruling ? or

b. Does the body exercising constitutional revilagide on the matter ?

- The answer is neither "a", nor "b". In the camsitbnal complaint cases, Constitutional Court
may revoke the exercise of governmental power winéinges basic rights or conform that
the non-exercise therof is un constitutional. Wteerdecision to uphold a constitutional
complaint is made, it binds all the state agenaigs the local governments. Therefore, the
original authority should take a new action in ademce with such decision, even if there is
no procedure to send back the case.
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3. Futhermore, do constitutional review decisibasge :

a. binding force (binding the body exercising d¢iiasonal review itself) ?

- The answer is "Yes". Decisions that statutesuamnstitutional bind the ordinary courts, other
state agencies and local governments. And decigimaisuphold constitutional complaints
bind all the state agencies and the local goverten&rthermore, Constitutional Court itself
cannot adjudicate again the same case on whiciorgafjudication has already been made.

b. res judicataforce {nter parties; erga omne®

- The answer is "Yes".

c. force of law (see for instan§81.2 of the German law on the constitutional coRrt)

- The answer is "No".
d. Are they published in an official journal ?
- All the decisions are not published in an offigaurnal, but the important decisions are mostly
published therein.
e. What happens if a decision declares that a neithhbecome unconstitutional if it is not
modified within a certain period ?
- Constitutional Court does not made such decisiof®rea.

Do the answers to the previous question depentetype of constitutional review (for example
. concrete/abstract control ) ?

- The answer is "No".

Do special rules apply in the cases mentioned intp@\.4 above ?

- The annswer is "No".

The reply to the question Il and Il will make astinction, if necessary, according to the
type/subject of constitutional review as well ashte effects of decisions (see question ).

Il. What means are available to ensure the execuin of constitutional review decisions ?

The response to this question should take accdutiteolegislation concerning the execution
constitutional review decisions, either by otheurt® or by executive bodies. In particular :
1. Is there a norm indicating which authority tagxecute the constitutional review decisions ?
- The answer is "No".
2. If not, is there a norm providing that the badkercising constitutional review or any other
authority has the power to designate the body wimdrexecute the decisions of the court ?
- The answer is "No".
How does the system work in practice ?
- In fact, the state agencies or local governmenggeneral spontaneously take actions to get rid
of unconstitutional conditions in accordance wita tlecisions.

[ll. What are the consequences if constitutional eview decisions are not executed or are
not executed within a reasonable time ?
- As a matter of fact, there is no appropriate ledglices to execute the decisions for such
occasion.

IV. Cases where decisions are not executed

A. Have there been any recent cases where a udiuwstal review decisions has not been
executed in your country ?
- The answer is "Yes". Firstly, Constitutional Coarade a decision declaring unconstitutional
the failure of legislator to enact statutes prawigdicompensation for certain kind of
expropriation in 1994. However, the legislator mag enacted such statutes yet. Secondly,
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even though Constitutional Court had already dedlasome provisions of Income Tax Act
unconformable to the Constitution, the Supreme Conpwingly applied those provisions as
constitutional on the whole.

B. If so, is it possible to identify the reasonisywihe decisions was not executed (eg. political or
financial reasons, lack of clarity in the decisionadequate rules on the execution of
decisions) ?

- In the first case mentioned above, the main remsaay be the political or financial reasons. In

the second case, it may be the conflicts of vietwben the two Courts in regard to the effects
of unconformity decisions and the competence terpret the statutes.

V. Cases of unsatisfactory execution

In certain cases, even where a constitutional vevecision has been executed, the situation
remains unsatisfactory because an unconstitutimorah continues to be applied.

A. Has such a situation arisen recently in youmtry ?

- The answer is "No".

B. What are the causes of such a situation ? By skem from the effects of the constitutional
review decisions (absence efga omnesffect, declaratory nature of the decisions), romf
other causes, such as those mentioned in IV.B above

- No answer.

Concerning points IV and V, did specific problentss@a when decisions of ordinary higher

courts were declared contrary to the Constitution ?

- In the second case of IV.A, Constitutional Coexercised a very exceptional constitutional

review on the Supreme Court decision and annutleah ithe grounds that if an ordinary court

refuses to follow a decision of Constitutional Cotine court's decision can be challenged in a
constitutional complaint.
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LATVIA /LETTONIE

QUESTIONNAIRE
ON THE EXECUTION
OF CONSTITUTIONAL REVIEW DECISIONS

I. General questions on constitutional review

A. The type of constitutional rewiev and its subjet
1. constitutional review of normative acts
a preliminary review

The Constitution of Latvia ant the Constitutionabut Law does not envisage preliminary
review.

b abstract or principal review (direct claim ofngconstitutionality)

Abstract or principal review is withinethcompetence of the Constitutional Court of
Latvia. The greatest number of cases reviewedeaCumstitutional Court can be considered as
belonging to the above category of constitutiomatpedings.

C concrete or incidental review of norms

The effective law does not envisage oetecor incidental review.

However, the draft law of the "Amendments to then§&dutional Court Law”, which has been
adopted in its second reading, provides for comceatd incidental review. Namely, a court,
which- when reviewing an administrative, civil airginal case in the first instance, under the
procedure of cassation or appeal- holds that the o be applied to the case does not comply
with the legal norm of higher force; or a judgetioé Land Registry, when registering the real
estate and confirming the right to the propertyhi@ Land book, is of the opinion that the norm
to be applied does not comply with the legal noatt) of higher force, shall have the right to
submit an application to the Constitutional Court.

d normative acts that are not subject to constitutal review

All normative acts, passed in Latvia by the staiiutions aresubject to constitutional
rewiev.
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2. Rewiev of unconstitutional omission of legigat{failure of the legiskator to act when
it is obliged to do so by the Constitution)

Rewiev of unconstitutional omission of legislatide not within the authority of the
Constitutional Court of the Republic of Latvia.

3. Decisions concerning the protection of constnal rights (Verfassungsbeschwerde, amporo,
appeal to a judicial body of ultimate appeal).

The Law in effect does not envisage the possibdftan individual, whose constitutional rights
have been violated, to submit an application toGbastitutional Court.

However, the draft law "Amendments to the Congtingl Court Law”, which has been adopted
in the second reading, states that any person,hetds that his/her fundamental constitutional
rights have been violated by applying a normatiste &hich is not in compliance with the legal
norm of higher force, may submit a claim (applioaj)i to the Constitutional Court. A
constitutional claim shall be submitted only a@hausting all the possibilities of protecting the
above rights with other legal means ( a claim thigher institution or official, a claim or
application to a general court etc.) or if there o other legal means.

4. Other areas of constitutional review (examplasiconsttitutionality of political
parties, referenda, conflicts between infra-stamitées, conflicts between state bodies)

None of the categories, mentioned above or dliese, are within the competence of the
Constitutional Court of Latvia. But within its comence is to review cases on compliance of
acts passed by the President of State, the Chsadmp@f the Saeima (Parliament), the Cabinet of
Ministers and the Prime Minister with the Constdntand other laws. These cases may be on
competence conflicts, on conformity of normativésagith the Constitution and laws, and cases
on compliance of administrative acts with the Cibasbna and the laws.

B. The effects of constitutional review decisions:

1. Concerning normative acts:
a. Are constitutional review decisions merely dertory?
No, decisions of the Constitutional Court are rextldrative.

b. Is the norm which is declared contrary to the @«titution null and void, or annulled
immediately? Can the body exercising constitutiormraview modify the norm?

In accordance with the law, the legal norm (act)iclw the Constitutional Court has declared as
incompatible with the legal norm of higher legaide, shall be considered as null and void as of
the date of announcing the decision of the Corigiital Court, unless the Constitutional Court
has ruled otherwise.

c. Must the decisions be implemented (i. e. by r@p®&y the norm) by another organ?

No.
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d. Can. the effects of annulment be postponed?

See the answer to B.1.d. The Constitutional Casetfimay "rule otherwise” and decide that the
legal norm (act), which the Constitutional Cousisideclared as unconformable with the legal
norm of higher force shall be considered as invélain a concrete date or event after the
decision. There has been the case when the disputaim had been declared as null and void
as of the date of adoption of the law on the dtatiget.

No other institution may resolve that the norm Yaehich the Constitutional Court has declared
as incompatible with the norm of higher legal ford®es not lose its validity on the date
announced by the Constitutional Court.

e. Do the effects of the decisions go beyond theiwidual case, where incidental
concrete review of norms is concerned? What is thesition regarding similar cases
which have already been the subject of a final d&oin?

No. See the answer to 1.a.

f. Can the body exercising constitutional reviewdar another authority to act? Within
a fixed period of time?

When reviewing the case on its essence- no.

Only when preparing a case for review the Congtitiai Court may ask any state or municipal
institution, office or official to submit the nessy documents and information within a fixed
period of time.

2. Concerning the protection of constitutional tigfh

If the body exercising constitutional review quashe decision by a public authority
(administration, court, etc.) on the grounds thatis unconstitutional:

See the answer to A.1. No, cases on constitutioghts of an individual are not within the
competence of the Constitutional Court at the pres®ment.

a. Is it sent back to the original authority for aew ruling? or

b. Does the body exercising constitutional revieecide on the matter?

3. Furthermore, do constitutional review decisiohave:

a. binding force (binding the body exercising coitstional review itself)?

In compliance with the law "The Judgement of then§tdutional Court is binding to all the state
and municipal institutions, offices and officialiscluding the courts, physical and juridical

persons.

b. res iudicata force (inter partes; erga omnes)?
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c. force of law (see for instance 8 31.2 of the Germianv on the constitutional court)?
No.
d. are they published in an official journal?

Yes, all the judgements of the Constitutional Caang published in the newspaper "Latvijas
Vestnesis™not later than within five days of beirmmnounced. The deciding part of the
judgement shall also be published in the gazettatvilas Republikas Saeimas un Ministru
Kabineta Zinotajs”.

e. What happens if a decision declares that a nowill become unconstitutional if it is
not modified within a certain period?

See the answer to B.1: the unconstitutional nornotsralid.

Do the answers to the previous questions dependtloa type of constitutional review
(for example: concrete/abstract control)? Do spekrales apply in the cases mentioned
in point I.A.4 above?

No.

The reply to questions Il and Il will make a distiction, if necessary, according to the
type/subject of constitutional review as well asttee effects of decisions (see question

).

Il. What means are available to ensure the executio of constitutional review
decisions?

The response to this question should take accoufittioe legislation concerning the
execution of constitutional review decisions, eithéy other courts or by executive
bodies. In particular:

1. Is there a norm indicating which authority hasotexecute the constitutional review
decisions?

No.

2. If not, is there a norm providing that the bodgxercising constitutional review or
any other authority has the power to designhate the®dy which will execute the
decisions of the court? How does the system worlpractice?

No.

I1l.  What are the consequences if constitutional reiew decisions are not executed
or are not executed within a reasonable time?

In the Law there are no norms, envisaging consemggeii constitutional review decisions are
not execited. In practice there have been no situstike the one mentioned above.
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V. Cases where decisions are not executed

A. Have there been any recent cases where a coumstihal review decision has not
been executed in your country?

No, there have been no such cases.

B. If so, is it possible to identify the reasons whlecision was not executed (eg.
political or financial reasons, lack of clarity inthe decision, inadequqgte rules on the
execution of decisions)?

V. Cases of unsatisfactory execution

In certain cases, even where a constitution revielgcision has been executed, the
situation remains unsatisfactory because an uncogtional norm continues to be
applied.

A. Has such a situation arisen recently in your coungt?
No, such a situation has never arisen.

B. What are the cases of such a situation? Do thetem from the effects of the
constitutional review decision (absence of erga mes effect, declaratory nature of
decision), or from other causes, such as those memed in 1V.B. above?

Concerning points 1V and V, did specific problemsise when decisions of ordinaru
higher courts were declared contrary to the Consatibn?
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LITHUANIA / LITUANIE

LITHUANIA'S REPLY TO THE QUESTIONNAIRE ON THE EXECU TION
OF CONSTITUTIONAL REVIEW DECISIONS

l. General questions on constitutional review

>

The type of constitutional review and its subject:

constitutional review of normative acts

preliminary review

abstract or principal review (direct claim of uncrutionality)
concrete or incidental review of norms

normative acts that are not subject to constituaiaeview

aeoocoE

a. Preliminary constitutional review is possiblelyoin one case — regarding international
agreements, which are submitted to the parlianteit{as) for ratification.

b. In Lithuania, constitutional review is executadthe Constitutional Court. It applies abstract
(principal) constitutional review of normative acts

c. In Lithuania, constitutional review is performetith regard to the following legal acts: laws

and other legal acts passed by the Seimas (pariqymects issued by the President of the
Republic of Lithuania; and Government acts. Thaemewof lawfulness of other administrative

acts (including acts issued by municipal autha)tie performed by administrative courts.

1. Review of unconstitutional omission of legislat(tailure of the legislator to act when it is
obligated to do so by the Constitution)

The Constitutional Court of Lithuania does not dedh loopholes in laws. Constitutional Court
rulings only state such facts indicating that thmi@ation of law loopholes is the prerogative of
the parliament.

2. Decisions concerning the protection of constitudilorrights (Verfassungsbeschwerde,
amparo, appeal to a judicial body of ultimate appea

The institute of a constitutional complaint addess$o the Constitutional Court, as the institute
of the enforcement of individual constitutional hrig, does not have direct existence in
Lithuania. However, the Constitution of Lithuanigpslates that: “In cases when there are no
grounds to believe that the law or other legal agmplicable in a certain case contradicts the



CDL (2000) 89 - 100 -

Constitution, the judge shall suspend the investigaand shall appeal to the Constitutional
Court to decide whether the law or other legaliagjuestion complies with the Constitution.”
(Part 2 of Article 110 of the Constitution). Afténe Constitutional Court issues a respective
ruling, the court resumes the particular susperndsd and tries it in essence.

3. Other areas of constitutional review (examples: amstitutionality of political parties,
referenda, conflicts between infra-state entit@s)flicts between state bodies)

The Constitutional Court of Lithuania delivers clustons regarding:

1) violation of election laws during presidential glens or elections to the Seimas;

2) whether the health of the President of the Repudilicithuania is not limiting his or
her capacity to continue his work;

3) conformity of international agreements of the Rdjpubf Lithuania to the Seimas;
and

4) compliance of concrete actions of Seimas membeather state officers undergoing
impeachment proceedings to the Constitution.

B. The effects of constitutional review decisions:

1. Concerning normative acts:

a. Are constitutional review decisions merely declarg?

b. Is the norm which is declared contrary to the Caoson null and void, or annulled
immediately? Can the body exercising constitutioralew modify the norm?

c. Must the decisions be implemented (i. e. by repgahe norm) by another organ?

d. Can the effects of annulment be postponed?

e. Do the effects of the decisions go beyond the iohai¥ case, where incidental concrete
review of norms is concerned? What is the positegarding similar cases which have
already been the subject of a final decision?

f. Can the body exercising constitutional review ordaother authority to act? Within a fixed
period of time?

a. b. Upon examining a case pertaining to the gamty of a legal act with the Constitution, the
Constitutional Court shall adopt one of the follogrirulings: 1) to recognize that a legal act is in
conformity with the Constitution and laws; and @)recognize that a legal act contradicts the
Constitution and laws.

Laws of the Republic of Lithuania (or a part thdyew other Seimas acts (or a part thereof), acts
of the President of the Republic, or acts of thevésoment (or a part thereof) shall not be
applicable from the day that a Constitutional CdRuling that the appropriate act (or a part
thereof) contradicts the Constitution of the Repuldf Lithuania is publicized. The same
consequences shall arise when the ConstitutionalrtCadopts a ruling that an act of the
President of the Republic or act of the Governn{enta part thereof) is in contradiction with
laws.

Rulings adopted by the Constitutional Court shallénthe power of law and shall be binding to
all governmental institutions, companies, firmsd arganizations as well as to officials and
citizens.
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c. All governmental institutions as well as thdiii@als must revoke executive acts or provisions
thereof which they have adopted and which are basethe act which has been recognized
unconstitutional.

Decisions based on legal acts which have been mé&md) as being contradictory to the
Constitution or laws must not be executed if thayehnot been executed prior to the appropriate
Constitutional Court ruling became effective.

d. The Constitution establishes that Constitutidbalirt decisions shall be final and not subject
to appeal. Therefore, a ruling of the Constitutid@aurt can be neither annulled nor reviewed,
nor its implementation can be postponed.

The power of the Constitutional Court to recograziegal act or part thereof as unconstitutional
may not be overruled by a repeated adoption oéadigal act or part thereof.

e. See response to question .A.3.
f. Neither the Constitution, nor the law provides that.
2. Concerning the protection of constitutional rights:
If the body exercising constitutional review quaste decision by a public authority

(administration, court, etc.) on the grounds thasiunconstitutional:

a. Is it sent back to the original authority for a newing? or
b. Does the body exercising constitutional review dean the matter?

See response to question I.A.3.

w

Furthermore, do constitutional review decisions ¢rav

binding force (binding the body exercising consititual review itself)?

res iudicata force (inter partes; erga omnes)?

force of law (see for instance 831.2 of the Gertaanon the constitutional court)?

are they published in an official journal?

what happens if a decision declares that a norm belcome unconstitutional if it is not
modified within a certain period?

®o0 TR

a. b. c. Rulings adopted by the Constitutional €shall have the power of law and shall be
binding to all governmental institutions, companiésms, and organizations as well as to
officials and citizens.

d. Constitutional Court decisions are officiallyoprulgated in the Official Gazette, as well as
other publications if necessary. Constitutional ©€oulings come into effect on the day of their
official promulgation.

e. The law does not provide for such decisions.
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4. Do the answers to the previous questions depenth@rype of constitutional review (for
example: concrete/abstract control)? Do speciaksubpply in the cases mentioned in point
I.LA. 4 above?

In cases specified in question I.A.4, the Constit#l Court delivers conclusions to the Seimas
or the President of the Republic. The Seimas makégsal decision on particular questions
following Constitutional Court conclusions.

1. What means are available to ensure the execution obnstitutional review decisions?

The response to this question should take accotinhe legislation concerning the
execution of constitutional review decisions, eaithg other courts or by executive
bodies. In particular:

1. Is there a norm indicating which authority has txeeute the constitutional review
decisions?

2. If not, is there a norm providing that the bodyrei@ng constitutional review or any
other authority has the power to designate the betich will execute the decisions
of the court? How does the system work in practice?

1. The laws do not indicate specific institution whietould be designated to execute
Constitutional Court decisions. There are genesams stipulating that rulings adopted by
the Constitutional Court shall have the power of &nd shall be binding to all governmental
institutions, companies, firms, and organizatiossweell as to officials and citizens. All
governmental institutions as well as their offisiahust revoke executive acts or provisions
thereof which they have adopted and which are baseh act which has been recognized as
unconstitutional. Decisions based on legal actsclwhiave been recognized as being
contradictory to the Constitution or laws must hetexecuted if they have not been executed
prior to the appropriate Constitutional Court rglibecame effective.

2. Such a norm is non-existent.
Il. What are the consequences if constitutional reviewecisions are not executed or are
not executed within a reasonable time?

The laws do not cover these issues.

V. Cases where decisions are not executed

A. Have there been any recent cases where a congtiiltireview decision has not been
executed in your country?

B. If so, is it possible to identify the reasons wiwy decision was not executed (e.g. political or
financial reasons, lack of clarity in the decisioimadequate rules on the execution of
decision)?

There have not been such cases in the practite @ aonstitutional Court.
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V. Cases of unsatisfactory execution

In certain cases, even where a constitutional revikecision has been executed, the situation
remains unsatisfactory because an unconstitutiooam continues to be applied.

A. Has such a situation arisen recently in your coyftr

B. What are the causes of such a situation? Do them $tom the effects of the constitutional
review decision (absence of erga omnes effectadgoly nature of the decision), or from
other causes, such as those mentioned in IV.B.e&bov

There have not been such problems in the practiteedConstitutional Court.
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LUXEMBOURG

Réponses au questionnaire sur « L'exécution déssates juridictions constitutionnelles »

Introduction

La Cour Constitutionnelle luxembourgeoise est umeng institution. En effet, un contréle
juridictionnel de la constitutionnalité des loisarété introduit que récemment au Grand-Duché
de Luxembourg, notamment par les lois du 12 julle®6, portant révision de la Constitution et
du 27 juillet 1997 portant organisation de la C8onstitutionnelle.

Suite a l'arrét #ROCOLA» du 28 septembre 1995 de la Cour Européenne deits Rie
'Homme qui a retenu que le Conseil d’Etat luxemigewis ne pouvaient pas remplir une
double fonction consultative et juridictionnelles législateur luxembourgeois a réagi pour
réformer ce dernier. Le |égislateur a procédé anénesion constitutionnelle par la loi du 12
juillet 1996 laquelle a introduit un nouvel ordreiglictionnel administratif et parallelement une
Cour Constitutionnelle.

La loi du 27 juillet 1997 portant organisation deCour Constitutionnelle est entrée en vigueur
le 1er octobre 1997.

Méme si la Cour Constitutionnelle recrute ses meshparmi les magistrats des juridictions
ordinaires et administratives, elle est toutefaig unstitution indépendante, particuliére par sa
composition et son objet. Elle est désormais la paute juridiction du pays.

Enfin, signalons que la Cour Constitutionnelle hmk®urgeoise a rendu neuf arréts jusqu’a ce
jour.

Réponses aux questions

LA. 1. a.:

Un véritable contrél@réventifoua priori, exercée par la Cour Constitutionnelle, n’existe gas
Luxembourg. La Cour constitutionnelle n’exerce quaontrélea posteriori

Il importe néanmoins de remarquer qu’on peut patlen contrbélea priori qui est opéré par le
Conseil d’Etat. En effet, I'avis de ce dernier &stjours requis préalablement au vote par la
Chambre des Députés de tout texte de loi. Dansmedle a priori des projets et propositions de
loi, le Conseil d’Etat examine aussi et surtoutdmformité des textes de loi par rapport a la
Constitution.
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S'’il existe un probleme de constitutionnalité, lenSeil d’Etat formule une opposition formelle
ce qui signifie qu’il ne renoncera pas au secortd gonstitutionnel pour lequel un délai de trois
mois au moins doit s’écouler depuis le premier vote

Généralement la Chambre des Députés prend en coegteconsidérations d'ordre

constitutionnel ceci dautant plus depuis gu'uneucCdonstitutionnelle existe. Ce n’est

gu’exceptionnellement qu'un texte de loi d'initisgi gouvernementale (projet) ou d'initiative

parlementaire (proposition) peut étre discuté emee publique sans que le Conseil d’Etat n’ait
donné son avis. Cette exception n’existe que delpuigforme du Conseil d’Etat et n'a pas
encore été appliquée en pratique.

LA.1.Db.:

Le Luxembourg ne connait pas de contrble abstagrimcipal.

I.LA. 1.cC.:

Le Luxembourg a opté pour un systeme de controfered des normes, exercé par la Cour
Constitutionnelle, pouvant étre saisie par le jdgdond par le biais d’'une question préjudicielle.

LA. 1.d.:

La Cour Constitutionnelle luxembourgeoise a pourulese mission de contrbler la
constitutionnalité des lois.

Les traités ainsi que les lois en portant approbatisont expressément exclus par l'article 95ter
de la Constitution ainsi que par l'article 2 dddadu 27 juillet 1997 portant organisation de la
Cour Constitutionnelle.

LA 2.:

Juridiguement, ni la Constitution, ni la loi du @ifllet 1997, n’obligent le l1égislateur & agir, ®&ui

a un arrét déclarant une norme non conforme a tesi@otion. Néanmoins sur le plan politique,
il appartiendra au pouvoir législatif d’analyseartét de la Cour pour soit modifier la loi, afin de
la rendre conforme a la Constitution, soit modifeeConstitution si les conditions requises a cet
effet se trouvent réunies.

LA 3.:

Le systéme de contrble de constitutionnalité luxeanbeois ne connait pas une procédure telle
gue la « Verfassungsbeschwerde » que connait lallRépe Fédérale Allemande. Bien entendu
il se peut qu'au cours d’un litige les parties dadent aux juges de derniere instance de poser
une question préjudicielle sur la conformité d’'mmmeme a la Constitution.
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.A.4.:

La Cour Constitutionnelle luxembourgeoise n’a pasitle compétences que le seul contréle de
constitutionnalité des lois. (cf. réponse a la tjoed. A. 1. d.)

.B.1. a.:

Les arréts de la Cour Constitutionnelle luxembooige ont uniquement un effet déclaratoire en
ce que la norme constitutionnelle est déclaréecror® ou non a la Constitution. Les arréts n’ont
gu’un effet relatif, limité au litige concret quidmnné lieu a la question préjudicielle.

.B.1.b.:

La norme déclarée contraire n'est pas déclarée mullannulée avec effet immédiat. La Cour
Constitutionnelle luxembourgeoise n’a pas le poumon plus de la modifier.

I.B.1.c.:

Juridiguement il n’existe pas d’obligation pourdeuvoir politique, c’est-a-dire le Iégislateur,
d’intervenir suite a un arrét déclarant une normesttutionnelle contraire a la Constitution.

Néanmoins, il y a lieu de remarquer que l'on petg dans les travaux parlementaires
préparatoires de la loi du 27 juillet 1997 portarganisation de la Cour Constitutionnelle gue
Il appartiendra toujours aux représentants éluspa@wple de lever I'obstacle que la loi rencontre
dans la Constitution et que la Cour Constitutiomadéli oppose, en révisant la Constitution. ».

.B.1.d.:

Non.

.B.1.e.:

Les arréts on un effet relatif au litige concret @opposé les parties.

En cas de situation analogue a un cas d’espécg@des du fond sont dispensés de poser une
question préjudicielle relative & une dispositiégislative contestée quant a la constitutionnalité
quand la question préjudicielle a déja été trangaéda Cour Constitutionnelle.

.B.1.1:

La Cour Constitutionnelle luxembourgeoise n'a mapduvoir d'ordonner a une autre autorité
d’agir.
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I.B.2.a.+Db.:

Non, puisque le contrble de constitutionnalité mk®urgeois ne connait pas ce systeme.

.B.3.a.+Db.:

Non.

.B.3.c.:

Les arréts de la Cour Constitutionnelle luxemboaigg n’ont pas force de loi.

.B.3.d.:

Les arréts sont publiés au Mémorial, Recueil daslégon, dans les trente jours de leur
prononcé. La Cour Constitutionnelle peut décidefailee abstraction, lors de cette publication,
des données a caractére personnel des partiessn ca

. B. 3. e.:

Comme il n’existe pas juridiguement une obligatmour le 1égislateur de modifier une norme

déclarée inconstitutionnelle et encore moins dansartain délai, il se pourrait que le juge du
fond de renvoi se trouve devant un vide juridiqurée par le fait de I'inconstitutionnalité de la

loi, et qu’il aurait des difficultés pour trancHerlitige porté devant lui. Dans la plupart des, cas
larrét de la Cour devrait toutefois permettre agg de renvoi de trancher, en appliquant le
principe constitutionnel sur lequel la Cour Consiiinnelle s’est basée dans son arrét.

L+ 1 +1V. + V.

Le Luxembourg n'ayant pas de dispositions légigtetirelatives a I'exécution des arréts de la
Cour Constitutionnelle, il est impossible de réperaux questions Il., IIl., IV., et V. .
25.09.2000. Lydie ERR

Membre suppléant luxembourgeois de la
Commission de Venise
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MALTA

Replies to the questionnaire on the Execution of @wtitutional Court
Decisions (First version of the questionnaire)

l. What means are available to ensure the execution obnstitutional court decisions ?

1. Is there a norm indicating which authority has toxecute the judgments of the
constitutional courts ?

Under Maltese law the superior courts are the C@alurt, the Court of Appeal and the
Constitutional Court (Article 3 of the Code of Onggation and Civil Procedure — Chapter 12 of
the Laws of Malta).

Judgements delivered by local courts are considerednstitute an executive title (Art. 253 of
the Code of Organization and Civil Procedure — @vap2 of the Laws of Malta).  According
to law executive titles may be enforced by anyhef executive acts stipulated by law (Article
273 of Chapter 12 of the Laws of Malta):

(a) warrant of seizure of movable property;

(b) judicial sale by auction of movable or of immovalgmperty or of rights
annexed to immovable property;

(c) executive garnishee order;

(d) warrant of ejection or eviction from immovable peoty;

(e) warrantin factum

In terms of Article 95 of the Constitution, the Gtitutional Court has an:

(a) Original jurisdiction : hears and determines issues referred to it orth@ha person
has been validly elected as a member of the Hotideepresentatives; whether a
person, who, as a member of the House of Reprds@stahas vacated his seat
therein, or was required to cease to perform hieglas a member because of any
one of the reasons established by the Constitutiether a person has been validly
elected Speaker of the House of Representatives &nmong persons who are not
members of the House or having been so electegeek8r he has vacated his office.
The Constitutional Court has also an original gidson to determine any reference
made in cases where voting at elections of mentfefee House of Representatives
is alleged to be tainted with illegal or corruptgtices or foreign interference. If
such practices were proved, the Court is empowereghnul the election in all, or in
one or more, of the electoral districts, to provide proper remedy and in particular
to ensure that fresh elections be held at theesantiossible opportunity. It also has
jurisidiction relating to other matters regardirge tconduct of elections and is also
called on to hear and determine any reference nmaden accordance with any law
relating to the election of members of the HousB@presentatives. In these matters
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the Constitutional Court has an exclusive jurisdictto the exclusion of any other
Court. It has a determining role and there isppeal from its decisions.

(b) Appellate Jurisdiction: Determines matters, which, by the Constitutiore a
entrusted to its exclusive jurisdiction. These terat are mainly concerned with
violations of fundamental human rights protectedtlhy Constitution and matters
relating to the validity of laws. The Constitutiprovides that these matters should
first be examined and decided by the First Hathef Civil Court, being the Superior
Court of First Instance. The Constitutional Cotmérefore hears and determines
appeals from decisions of the Civil Court First Halgarding cases concerning the
protection of fundamental human rights and freedofthe individual, enshrined in
Article 33 to 45 of the Constitution. These fundntal rights have been further
safeguarded by the introduction of Act Number XIi1887 by which the European
Convention for the Protection of Human Rights anthdamental Freedoms was
made enforceable as part of the domestic law oftaMal It has also jurisdiction to
hear all appeals from any Court of original jurcdiin as to the validity of laws.

Like other judgements, in terms of Maltese lawsithe Court itself which orders and has the
appropriate mechanism to ensure the executiors glidlgements. Where for example, the Court
orders the payment of an amount of money as a nenfmda breach of an individual's
fundamental human rights, it is the court offiaidio executes such an order following the issue
of the relative executive acts enlisted above.e Thurt is empowered to give such orders as are
necessary to ensure the effective enforcementeofuttigement.  In fact, the Constitution itself
empowers the Constitutional Court to issue suclersréhind such directions which it deems
appropriate in order to secufthe enforcement of, any of the provisions of th&l sections 33

to 45 (inclusive) to the protection of which thegmn concerned is entitled/Article 46(2)) of

the Constitution). It is pertinent to note thatiéles 33 to 45 of the Constitution deal with the
fundamental rights and freedoms of the Individu&h a recent decisiorMario Pollacco v. The
Commissioner of Police et6" October 1999), the Constitutional Court itselfenetl the release
on bail of the applicant and confirmed the cowdisi of bail imposed by the First Hall of the
Civil Court. This after the Criminal Court hadl&d to release the applicant from arrest pending
trial, notwithstanding the judgement delivered bsstHall of the Civil Court which declared a
breach of the applicant’s fundamental rights aeeédoms as protected by Article 5 and 6 of the
European Convention.

Under Maltese law there exists no legislation whsgecifically deals with the enforcement of
judgements delivered by the Constitutional Coudrhe enforcement of judgements is regulated
in Articles 252 — 283A inclusive (Chapter 12 of thaws of Malta), whether the judgement is
delivered by an inferior or superior court. It shwalso be emphasised that in practice the
utilization of any one of the executive acts eslisabove is not appropriate in each and every
case decided by the Constitutional Court (e.g. revliee Constitutional Court declares a law to
be unconstitutional, the method of enforcement duxdie in any one of the above-mentioned
executive acts). It all depends on the remedgrdéid by the Constitutional Court to the
aggrieved party, which remedy would be stated endburt’s judgement.  Thus, the warramt
factumis an executive act whereby the court shall delareorder to convey to prison the party
against whom the warrant is issued to be therg &ehis own expense, until the performance
of the act ordered by the judgment (Article 38%bfapter 12 of the Laws of Malta). This could
be an effective remedy where an official of a pulduthority may refuse to implement the
court’s decision. As will be seen further on,rthare other repercussions which serve as a
deterrent to anybody tempted to oppose the Codetssion.
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It is also interesting to note that in terms ofiélg 267 of the Code of Organization and Civil
Procedure (Chapter 12 of the Laws of Malta), anglgjuent “providing redress against
infringement for the individual’s right to life goroviding remedies against illegal arrest or
forced labour”, shallin all casesbe provisionally enforceable notwithstanding taatappeal is
filed by any party to the proceedings.

Under Maltese law the principle of precedent fimas application. The legal system only
recognises authoritative weight but not bindingcéoto the judgements of the Court of Appeal.
Therefore, there is no doctrine tftare decisis’  Similarly, there is no provision in the
Constitution providing for the statutory bindingfesft of the decisions of the Constitutional
Court beyond the merits of the application congdeand decided by it. This means that in
theory the doctrine oftare decisisis not applicable to these judgements, just ais imot
applicable to the judgements of the so called mady’ courts. While it is clear that the
judgements of the Constitutional Court would bedbig on the other courts in so far as
concerns the case specifically referred to thatrCimun decision, it is not at all clear that the
judgement delivered by the Constitutional Court ldloconstitute a binding precedent on other
courts if a similar issue were to arise before them

On the other hand, one can consider that certairsi@otional Court judgements, such as those
regarding the validity or constitutionality of lanare deemed to have a binding effect on its own
subsequent decisions and on those of other Cawrtsding the Court of Appeal. It would
perhaps be more appropriate to consider thesejuelges as being the final determination by the
competent constitutional tribunal of the statetwf law in dispute within the country rather than
as a matter of judicial precedent.

However, it is a moot point whether a judgemenivéeéd by the Constitutional Court declaring
a piece of legislation as being unconstitutional, enforceable by the introduction of an
amendment to the relevant legislation. In termArticle 242 of the Code of Organization and
Civil Procedure (Chapter 12 of the Laws of Maltalem a court, by a judgment which has
become definitive rés judicatg, declares and provision of any law to run couriterany
provision of the Constitution of Malta or to anyrhan right or fundamental freedom set out in
the First Schedule to the European Convention éxcto beultra vires the registrar shall send a
copy of the said judgment to the Speaker of thesdaf Representatives, who shall during the
first sitting of the House following the receiptsich judgment inform the House of such receipt
and lay a copy of the judgment on the table ofHbese. In a recent constitutional castafia
Rosa Tabone v. Attorney General e alecided by the First Hall of the Civil Court dmet3’
May, 2000, the Court held that where the Constihal Court declares legislation to be
unconstitutional because it is in breach of anwviddial's fundamental rights and freedoms, such
law will no longer be applicable once the judgemsrdefinitive ¢es judicatg and the ordinary
Courts would be bound not to apply the impugned. lavn this judgement, the Court was
evidently implying that no legislation is requirtmlenforce the Constitutional Court’'s decision.
A similar judgement had been delivered by the Guriginal Court in the casErank Cachia

vs. The Hon. Prime Ministerwhere the court emphasised that any provisidawfdeclared to
be unconstitutional would immediately lose its effavithout the need of an authority, to amend
or revoke the law, according to the circumstandeth® case. Notwithstanding, there are still
those who contend that it rests with the House eprBsentatives to take whatever action it
deems necessary to fall in line with the judgendativered by the Constitutional Court.

Where the decision concerns the protection of fometgal human rights, the Constitutional
Court is empowered to provide such remedies as evilure and guarantee an appropriate
redress for the breach of any fundamental humart gg protected by the Constitution and/or



- 111 - CDL (2000) 89

Act No. XIV of 1987. Thus, for example the Congional Court may, when quashing a
decision of a public authority, order that the mats transmitted back to the authority for a new
ruling under the terms and conditions laid downthmy Constitutional Court. Where the public
authority fails to conform itself with the rulingetivered by the Constitutional Court, then its
actions would beiltra viresand contrary to law.

Probably, the enforcement of judgements deliverethb Constitutional Court is an area under
Maltese law which requires specific legislation remove all doubts as to the manner of
execution.

2.1f not, is there a norm providing that the constitiwnal court or any other authority has the
power to designate the body which will execute thecisions of the court ? How does the
system work in practice?

There is no such norm.

II. What are the consequences if constitutional catidecisions are not executed or are not
executed within a reasonable time?

Since the establishment of the Maltese Constitati@@ourt in 1964, judgements delivered by
this Court have been concerned with the investigaf alleged breaches of individuals
fundamental human rights and the issue concertiingvalidity of certain provisions of law.
Where the Court declares a breach, it is in therést of the wrongdoing party to ensure that it
adheres to the decision delivered by the CongiitatiCourt. Normally, the party concerned is a
public authority. Failure by the public authortty give effect to the court’s judgement would
evidently lead to further repercussions, such aspibssibility of proceedings for contempt of
Court or other judicial proceedings for the liquida and payment of damages for failure to give
effect to the judgement. The authority could Hartexpose itself to other judicial proceedings
where the non — enforcement of the judgement cagiNé rise to a further breach of an
individual’'s fundamental rights and freedoms (égmatters dealing with freedom from illegal
arrest and detention).

With reference to judgements which declare a lawbeounconstitutional or in breach of an
individual’s rights and freedoms as protected gy @onstitution and/or Act XIV of 1987, if one
were to adopt the view that legislation is to beated in order to give effect to the court’s
judgement, the law does not establish any timeogesithin which the House of Representatives
is to enact the relative legislation. Howevég similar case arises, the ordinary courts would
consider themselves to be bound by such judgenrehiv@uld not apply any provision of the
law which had previously been declared to be urtttotisnal by the Constitutional Court.

Il Cases where decisions are not executed

A. Have there been any recent cases where a constitati court decision has not been
executed in your country ?

There have been instances where provisions of hiawve been declared unconstitutional, and
notwithstanding the House of Representatives hakedfato introduce the appropriate
amendments in the law. Examples:
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» Time period of six months granted to a person vsh@gistered as the natural father of
a child, to contest the paternity of such child;

» Difference in treatment between legitimate andjitienate children in succession law.
Notwithstanding, as stated previously, any Couralidg with a similar issue would feel
constrained to adhere to the judgement deliverethéyConstitutional Court and refuse to apply
a provision of the law which has been declaredetaiconstitutional.

A. If so, is it possible to identify the reasons winetdecision was not executed (eg. Political or
financial reasons, lack of clarity in the decisionjnadequate rules on the execution of

decisions) ?

Not applicable.

IV. Cases of unsatisfactory execution.

In certain cases, even where a decision of a ¢aotistial court has been executed, the situation
remains unsatisfactory because an unconstitutimorah continues to be applied.

A. Has such a situation arisen recently in your coumtf

A. Not applicable.

B. What are the causes of such a situation ? Do th&gns from the effects of the constitutional
court decision (absence of erga omnes effect, dextt@ry nature of the decision), or from
other causes, such as those mentioned in 111.B ab&¥

Not applicable.

No problems arise when decisions of ordinary higbeurts were declared contrary to the
Constitution because such decision would be nudhad, and would have no effect once the
Constitutional Court delivers a judgment declarisigch decision to be in breach of the
Constitution.

Mr. Justice J. Said Pullicino B.A. LL.D.

August, 2000.
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MOLDOVA

Réponses au questionnaire
sur "L'exécution des arréts des juridictions constiutionnelles”

La juridiction constitutionnelle est exercée ersédae la Constitution, de la Loi sur la Cour
Constitutionnelle et du Code de la juridiction ditnsonnelle.

La Cour Constitutionnelle (CC) est l'unique autoritle juridiction constitutionnelle en
République de Moldova. La CC est indépendantdeest subordonnée seul a la Constitution.

l. Questions générales sur le contrble de constitutioalité

A. Le type et I'objet du contrdle de constitutionrgalit

Les attributions de la CC (art.135 de la ConstituiRM) :

A/ exerce sur saisie le contrble de la constitutiité des lois, des arréts du Parlement, des
décrets du Président de la RM des arréts et demwoatices du Gouvernement, ainsi que des
traités internationaux dont la RM est patrtie;

B/ interpréte la Constitution;

C/ se prononce sur les initiatives de révisionad€dnstitution;

D/ confirme les résultats des référendums répuhkca

E/ confirme les résultats des élections du Parl¢eiedu Président de la RM,;

F/ constate les circonstances qui justifient |aaligion du Parlement, la démission du Président
de la RM ou l'intérim de la fonction de Présidermsi que I'impossibilité du Président de la RM
d'exercer ses attributions plus de 60 jours;

G/ résolue les cas exceptionnels de inconstitutititendes actes juridiques sur saisie de la Cour
Supréme de Justice;

H/ décide sur les questions qui ont pour objeblastitutionnalité d'un parti.

La compétence de la CC est prévue par la Conetitilt ne peut étre contestée par
aucune autorité publique. Peuvent étre soumis atr@e de la constitutionnalité seul les actes
normatifs adoptés apreés l'entrée en vigueur deolstiution adoptée le 29 juillet 1994. La CC
examine en exclusivité les problemes de droit3artle la Loi sur la CC).

La CC établie elle-méme les limites de sa compétéart.6 (2) du Code de la juridiction
constitutionnelle).

La CC prononce des arréts et de décisions et éesedvis. Les arréts sont prononcés et
les avis sont émis dans le cas de la solution iadi de |la saisie. Dans le cas de la non-solution au
fond de la saisie, la CC prononce une décisioreguconsignée dans le proces verbal ou en tant
gue acte séparé.
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B. Les effets des arréts des juridictions constitutedies:

1. En ce qui concerne les actes normatifs:

Tout acte normatif ainsi que tout traité internagibdont la RM est partie est considéré
constitutionnel jusqu'a ce que sa inconstitutioitdalbit prouvée lors du processus de juridiction
constitutionnelle.

Les lois et les autres actes juridiques ou cersaileeleurs stipulations qui sont déclarées
inconstitutionnelles deviennent nulles avec dffenédiat.

La norme ou l'acte doit étre modifié par l'orggnel'a adopté.
Les arréts de la CC sont définitifs, ils ne peuvesd étre attaqués, et ils entrent en vigueur la
date de leur adoption. Certains arréts de la Cldéeision de la Cour, entrent en vigueur la date
de leur publication ou la date indiquée dans farré

2. Concernant la protection des droits constitutiosinel

Si, lors du processus d'examen, des questionsamidans la compétence des autres
organes apparaissent, la Cour leur remet les rmatiéou communique les faits aux parties et
aux organes intéresseés, en donnant les explicat®mnigueur. En contrdlant la constitutionnalité
de l'acte contesté, la CC peut prononcer un aaé@si sur les autres actes normatifs dont la
constitutionnalité dépend intégralement ou en @ai# la constitutionnalité de l'acte conteste
(art.6 du Code de la juridiction constitutionnelle)

3. Les arréts des juridictions constitutioneelbnt un effeerga omneslls ont force de loi
constitutionnelle. Les arréts de la CC sont pubtiéss leMonitorul Oficial al Republicii
Moldova

Il. Quels sont les moyens d'assurer I'exécution des @&ts des juridictions
constitutionnelle ?

Chapitre 10 du Code de la juridiction constitutiet :

Les arréts de la CC sont expédiés aux parties,aatorités publiques dont les actes
avaient été examines par la CC, au Président &®&Maau Parlement, au Gouvernement, a la
Cour Supréme de Justice, a la Cour de Justice Buqoe, au Procureur Général, au Ministéere
de Justice.

Les arréts et les avis de la CC sont exécutés ts délais indiques par la CC.
L'exécution de l'arrét ou de l'avis est porté adanaissance de la CC dans les termes indiqués
par celle-ci. Le contrble sur I'exécution des arrét des avis de la CC est exercé par le
Secrétariat de la CC, sous la direction du juggpporteur, en conformité avec le Reglement du
Secrétariat de la CC.
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II. Les facteurs de décision qui n‘exécutent pas, dates termes établis, l'arrét ou l'avis
portent une responsabilité conformément a l'art.82du Code de juridiction
constitutionnelle.

L'article 82 du Code de juridiction constitutionieel'En vue d'assurer I'exercice de la juridiction
constitutionnelle, une responsabilité administeatgt prévue sous forme d'amende jusqu'aux 25
salaires minimums pour:

a) des déclaration inconstitutionnelles;

b) immixtion dans la procédure du juge de la C$3aed'exercer une influence sur le juge par

des méthodes hors procédure;

c) inexécution sans motifs, dans le mode et le dé#ilié, des demandes du juge de la Cour,
I'inexécution des arréts et des avis de la Cour;

d) violation du serment judiciaire;

e) manifestation du manque de respect face a la CC lapaiolation des dispositions du
président de séance, de I'ordre pendant la séams,que par des faits qui prouvent une
non-considération devant la Cour et la procédurgidgiction constitutionnelle;

L'amende doit étre versée dans un délai de 15 gpnés la date ou la personne concernée a été
prévenue sur I'application de I'amende. Si la persaefuse de payer I'amende ou si elle ne la
paye pas dans le délai établi, la décision de lae€i@&xécutée dans les conditions de la loi, en
base de I'extrait du procés-verbal de la séanada décision du président de la séance.

IV. Il ny a pas de cas récents dinexécution dunarrét de la juridiction
constitutionnelle.

V. Les causes possibles d'exécution insatisfaisatditen arrét de la juridiction
constitutionnelles sont d'ordre financier (exemplarrét de la CC nr.39 du 15.12.98 sur le
contrdle de la constitutionnalité de I'arrét du @amement nr.744 du 6.06.98 "Sur |'approbation
du projet de loi pour la modification de la Loi das investissement étrangers" et sur le contrble
de la constitutionnalité de la Loi nr.114-X1Y du Rfllet 1998 "Pour la modification de la Loi
sur les investissement étrangers").
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THE NETHERLANDS / PAYS-BAS

THE EXECUTION OF CONSTITUTIONAL REVIEW DECISIONS

Reply to the questionnaire for the Netherlands

I. General questions

ad A.1.Constitutional review of Acts of Parliament is pitoted by Article 120 of the Netherlands
Constitution. Dutch courts may only review the ditagonality of legislative acts of a lower rank,
such as Royal Decrees, ministerial regulations,icipal regulationsetcetera The competence to
do so is part of the jurisdiction of all courtstire civil, criminal or administrative case befdnern.
They do not have to, and cannot, refer the cottistital issue to another court.

Preliminary review is performed by the Council ¢t8, whose advisory opinion has to be obtained
on all Bills and on draft general regulations araftdRoyal Decrees. In its opinion the Council of
State will also address the constitutionality cé ®ill or draft. However, its opinion is not of a
binding character.

ad A.2.No review is possible. That is different if thgildator has failed to (correctly) implement
European law or treaty obligations.

ad A.3. There is no special procedure. Acts of Parlianwmt also not be reviewed for their
conformity with constitutional rights. They can,wever, be reviewed for their conformity with
international human-rights treaties (Arts 93-94 of the Constin)t Lower legislation can be
reviewed for its conformity with constitutional hitp by all courts in the proceedings before them.

ad A.4.In those cases the administrative courts havediation. If the case concerns a conflict
between public bodies which the administrative tohave no jurisdiction to judge on, it may be
referred to the Crown. In all these cases constitat review is possible, except for the appliggbil
of Acts of Parliament.

Ad B.1. Since constitutional review is performed by thert®in the proceedings before them, the
outcome is binding for the parties, but only iratieln to that particular case. The regulation which
is found to be unconstitutional will be left out application in that particular case (and will
presumably be left out of application in similatuite cases), but may not be annulled by the court.
Its decision also has no retroactive effect. lipsto the authority, which enacted the regulatmn t
withdraw or amend it.

Ad B.2. A decision of a public authority may be quashedhgyadministrative court on the ground
that it is unconstitutional. Normally the publictlority has to take a new decision. Only in the
exceptional case that there is no discretion opatsas to how to decide may the court replace the
guashed decision by its own decision.
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Ad B.3. As said before, court decisions concerning revae binding, but only for the case
concerned. The decisions are public but there ffiwal journal for court decisions. A selectian
published in professional periodicals. It is veaye; indeed, that a Dutch court sets a time lionit f
the legislator.

Il. Execution

There are no special procedures or powers to exeouirt decisions in which constitutional review
has taken place.

lll. Delay in execution
Again, the parties to the case in which a courtdeaformed constitutional review, have the normal
remedies against delays in execution of the detidio special procedures and powers exist.

IV. Cases of non-execution

Normally, all court decisions are executed. To kmowledge, there is no recent case of non-
execution.

V. Unsatisfactory execution

Since the courts do not have the power to annul rdgulation which they find to be
unconstitutional, but only the power to leave it ofiapplication in the case concerned, it is quite
possible that the same regulation will be appligdhe authorities at a later instance. Although, in
general, the authorities take good notice of dgraknts in the case law, they may be of the
opinion that the situation differs from that decidsy the court or they may deem it desirable that
the court be invited to reconsider its case lawmbst cases, however, the legislator will act adter
regulation has been declared unconstitutional.
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POLAND / POLOGNE

Hanna Suchocka — Poland
Questionnaire on the execution of Constitutionali®e Decisions.

l. General questions on constitutional review
A. The type of constitutional review and its subject:
1. Constitutional review of normative acts

The scope of constitutional review performed by @unstitutional Tribunal is prescribed by the
Constitution of the Republic of Poland dated 2 Ap8i97 and in the Constitutional Tribunal Act
dated 1 August 1997, on whose basis the previoussti@ational Tribunal Act of 1985 was
repealed. As a result of the new Constitution cgmito force, the position and the tasks of the
Constitutional Tribunal have been altered. In mgkimese changes the importance and the role
previously played by the Constitutional Tribunalreséaken into consideration, especially the
role of the Constitutional Court in the processhaf most recent transformations in Poland in the
area of strengthening the rule of law and the ptaie of constitutional rights. In light of the
new Constitution, the Tribunal's decisions are ffimad universally binding. This means that the
Tribunal’s decisions anes iudicatain nature.

Pursuant to the previously binding Constitutiore thonstitutional Tribunal’'s decisions in the
matter of a statute’s unconstitutionality were sgbjto review by the Sejm. The Sejm could
throw out the Tribunal's decision by the same mgjorequired to enact a statute. The
Constitution of 1997 did, however, envisage a twasytransitory period during which decisions
asserting the unconstitutionality of the provisiasfslaw incorporated in a statute could be
thrown out by the Sejm. This transitory period skgb on 17 October 1999. This date also
marked the end of the process of transforming tbes@Gtutional Tribunal's position in the
system of government.

Article 188 of the Constitution enumerates the retive acts which are subject to the
Constitutional Tribunal’s review. The ConstitutibnBribunal is competent to decide on the
constitutionality of the following:

1) statutes - the Constitutional Tribunal’s review encompasaksstatutes, i.e. both those that
have been signed by the President and those tbaaveaiting the President’s signature after
enactment by the parliament. For according tolarfi@2 of the Constitution, the President, prior
to signing a statute, may approach the Constitatidiribunal in the matter of a statute’s
constitutionality. This is preventive review singestatute enacted by the parliament before the
President’s signature is affixed does not come éfitect. The President, however, cannot refuse
to sign a statute, which the Constitutional Tridures acknowledged to be constitutional;

2) international treaties - the Constitutional Tribunal’s review applies todties that are both

subject and not subject to ratification. Internaéibtreaties subject to ratification may be the
subject matter of review both prior to ratificatiarticle 133 section 2 of the Constitution) and
after ratification. In the Polish system of law theare two types of treaties, which require
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ratification, i.e. treaties, which require consémt ratification by way of a statute, as well as
ratification for which statutory consent is not uegd. All types of these treaties are subject to
the Constitutional Tribunal’s review;

3) all normative acts issued by central national goverment bodies— i.e. regulations with the
power of a statute issued by the President duriadiahlaw when the Sejm cannot assemble at a
meeting (article 234 of the Constitution), as wesdl regulations and other normative acts of
internal law issued by central national governmbatlies (e.g. the Council of Ministers,
individual ministers) and the rules of procedurfehe Sejm and the Senate.

The Constitutional Tribunal is also empowered teoie® the conformance of “sub-
statutory” normative acts, i.e. the regulationsiessby the central bodies of national government
administration (article 92 of the Constitution), mbrmative acts of internal law (article 93 of the
Constitution) and the bylaws of the Sejm and the@aBewith statutes and international
treaties. The Constitutional Tribunal's scope of review very broad. It encompasses all
normative acts. The Polish legal system does rtiidie any acts that are not subject to statutory
constitutionality review.

2. Review of unconstitutional omission of legislati

The Constitutional Tribunal does not have the poweeinvestigate cases of the legislator's
failure to act. The Constitutional Tribunal may ntiterefore, undertake any actions if the
legislator has failed to act when it is obligeddim so by the Constitution. The Constitutional
Tribunal does have, however, an important instruimén. the institution ofignaling. By the
institution of signaling the Constitutional Tribumaay draw the legislative branch’s attention to
the need of undertaking a legislative initiativepecially if, as a result of a decision handed
down by the Constitutional Tribunal, a legal prams hitherto existing in the legal system, is
repealed, whereby a loophole arises. Analysis efl¢igal provisions concerning signaling and
the practice of applying this institution have skmothat signaling is applied solely to cases
related to the subject matter of the Constitutiomebunal’s decision-making. Signaling is
therefore not applied as a self-existent institutbit in conjunction with reviewing a case, or on
the basis of a motion to assert unconstitutionaldy on the basis of a legal question or
constitutional complaint when the Constitutionailblinal asserts abrogations and loopholes in
the law. The recipients of this signaling are tbeibs that make the law. It is therefore applied
only when, according to the Constitutional Tribyrthke loophole may be eradicated only as a
result of law-making intervention.

3. Decisions concerning the protection of constitugilomnghts

The review of normative acts exercised by the Gtutiginal Tribunal is abstract in nature. The
Constitutional Tribunal’s review, however, is apecific nature in the following cases:
a) Adjudicating on the legal questions submitted byrt®in conjunction with a specific
case being heard.
Every court may submit legal questions to the dtrginal Tribunal on the
constitutionality of a normative act, or its conf@nce to ratified international treaties or a
statute if the adjudication of the case beforedbwert is dependent on the response to the
legal question. The subject matter of the quessoa doubt, which has arisen during the
course of specific proceedings. A legal questioy m@ concern any legal topic whatsoever
but only the issue of constitutionality, or thedéty of a legal act, on the basis of which the
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court is supposed to adjudicate the cadée legal question as a basis for judicial
adjudication in a specific case constitutes a \effgctive means of protecting basic rights.
An unconstitutional normative act may not be omdittey a court when adjudicating a
specific case, while its removal from the legalesr@lerogation) may take place only on the
power of a judgment handed down by the Constitaliofribunal as the result of
proceedings initiated by posing a legal questidme Tonstitutional Tribunal’s decisions in
these cases are in a certain sense carried outlgire the court proceedings conducted
before the court which posed the question.

b) taking up cases as a result of a constitatioomplaint.

The constitutional complaint was introduced to Badish legal system on the basis of the
new Constitution of 1997 (article 79 section 1)eTdonstitutional complaint is an institution to
protect constitutional rights. The Constitution ywdiroadly specifies the entities which may
lodge a constitutional complaint. Everyone whosastitutional freedoms or rights have been
violated, i.e. a Polish national, an alien or aalggerson may lodge a constitutional complaint.
Cases in the course of a constitutional complaiatheeard only in conjunction with a specific,
unit decision issued by a public administration yoad a court. These proceedings have a
specific naturé in contrast to cases entailing a motion to as#est constitutionality of a
normative act, which have an abstract nature. Thgst matter of a constitutional complaint is
not the administrative decision or the court’s diegi itself, but a normative act, on the basis of
which the relevant body has founded its decisidre Tourt’s decision or ruling must concern a
given person’s freedoms, rights or duties as pitesdrin the Constitution. One should therefore
cite in the complaint the specific provision of ti@onstitution which guarantees a given
freedom, as well as the provision of the statutdactvbreaches the Constitution.. It is possible to
submit a complaint to the Constitutional Tribunalyoafter exhausting the instances, i.e. it may
be lodged against a final decision, against wiehe is no longer a normal appellate course.

The Constitutional Tribunal may issue a temporaggision to suspend or to enjoin the
performance of a decision in the matter to whiah¢bmplaint applies if the performance of the
judgment, decision or some other adjudication caaldse irreversible effects entailing a great
loss to the complainant or if an important pubtiterest, or if some other important interest of
the complainant speaks in favor of the same. Thpteary decision shall be delivered without
delay to the complainant and the judicial body wittmpetent jurisdiction or the enforcement
body.

4. Other areas of constitutional review
According to Poland’s Constitution of 1997, the Gtmational Tribunal adjudicates on:

a) the constitutionality of the goals or sities of political parties (article 188 sectionB)e
Constitutional Tribunal acts as a court of law, i acts as a court of facts in matters relating
to the evaluation of the activities of politicalrpas.

b) competence disputes between central constialtiomdies of the state (article 189). The

Constitutional Tribunal adjudicates competence wisp if two or more central constitutional
bodies of state deem it to be proper for them I® on the same matter or if they issue a decision

! In 1999 the Constitutional Tribunal adjudicatedch8es under the course of a legal question. Thesstions
were posed by various courts: district courts, @dship courts and the Supreme Administrative COUBA).

2 | ast year the most frequent subject matter of titoii®nal complaints were those normative actsiciviieferred
to retirement and disability pensions, fiscal oatigns and ownership transformations. A large paege of cases
are complaints referring to the violation of thghti to court.
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(a positive competence dispute) or if they deeto lie improper to adjudicate on a given matter
(a negative competence dispute). The commenceofignbceedings before the Constitutional
Tribunal causes the suspension of the proceedipffgébthe bodies which are conducting a
competence dispute.

The Constitutional Tribunal’'s adjudication enta#s indication of which body has the
jurisdiction to make the decision, but not to m#ie decision for the entitled body.

c) In response to the motion of the Speatfethe Sejm, the Constitutional Tribunal
adjudicates in the matter of asserting an obstacléhe President of the Republic of Poland to
fulfill his/her office if the President is unable notify the Speaker of the Sejm about the inapbilit
to fulfill this office. If it is acknowledged thahe President is temporarily incapable of fulfigin
his/her office, then the Constitutional TribunahBkentrust the temporary performance of the
duties of the President of the Republic of Polanthe Speaker of the Sejm..

None of these procedures has been applied umtill n

B. The effects of constitutional review decisions:

The Constitutional Tribunal’'s decisions are not ldeatory in nature. In light of the new
Constitution (article 190), the Constitutional Tuital's decisions are universally binding and
final. When asserting an act’'s unconstitutionality the STitutional Tribunal adjudicates on the
loss of a given act’s binding force (in full or part). The Constitutional Tribunal’s decision
comes into force on the date of its promulgatioowéver, the Constitutional Tribunal may
specify some other timeline for the normative actase binding force. This timeline may not
exceed 18 months for statutes and 12 months foerotormative acts. As a rule, the
Constitutional Tribunal specifies some other timel{(a longer one) for the decision to come into
force to give the legislator the appropriate timetepare a new normative act and not to cause
loopholes in the law. The Constitutional Tribunal’s decisions are subjec announcement,
without delay, in the official body in which the moative act was promulgated. If the act was
not promulgated then the decision shall be prontathan the Official Journal of the Republic of
Poland entitled "Monitor Polski".

A decision of the Constitutional Tribunal of thecanstitutionality or the contravention of
an international treaty or a statue by a normatiet on the basis of which a legally-binding
court decision, a final administrative decisioraaradjudication in other matters has been issued,
constitutes the basis for reinstating proceedirggealing a decision or some other adjudication
according to the principles and in the matter pibed by the appropriate provisions for a given
proceedings. Thus final decisions which were maeferk the decisions of the Constitutional
Tribunal came into force do not become null anditbereby.

Constitutional Tribunal decisions made as a resfuthdging a constitutional complaint have
the same features as decisions issued in the nodtéesserting an act’'s unconstitutionality. They
are therefore final and have universally-bindingcéy they are subject to promulgation in the
official journal in which the challenged normatiaet was promulgated. The Constitutional
Tribunal’s decisions, as noted above, concerndfallgrounds on which a specific decision or
adjudication has been issued. The Constitution@buhal does not, therefore change this
decision or adjudication. On the basis of a denisif the Constitutional Tribunal, one may
pursue their amendment in the proper course fasa of a given type.

% Yes. For instance, when adjudicating on 12 Jan2@éy on the unconstitutionality of several artdie the Act on
the Letting of Apartments and Housing Allowancég, Constitutional Tribunal resolved that its demisshall take
force on 11 July 2001. This is time to preparertbe solutions.
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The Constitutional Tribunal’s decisions are bindmgt only in the unit cases which led to the
lodging of the constitutional complaint, and notyofor the entities which participated in these
cases, but have amga omnegffect.

Il . In the Polish legal system the Constitutiomabunal’s decision explicitly indicates to what
body and to what legal act the said decision applidere is no need, therefore to designate a
special body to carry out the Constitutional Trials decisions. The Constitutional Tribunal
specifies the timeline upon which the challengelect loses binding force. And this forms an
obligation for the body which issued the act toetactions to prepare a new act, or to refrain
from regulating the matter if the repealed provisitoes not elicit a loophole, and if according to
the evaluation of the authors of this provision,sitnot indispensable. The decision itself,
therefore, of the Constitutional Tribunal specifidtee body which is obliged to make the
changes. This is the body which issued the chadlengct. In turn, if the Constitutional
Tribunal’s decision applies to a statute, thendbeision itself constitutes a signal to the bodies
holding the legislative initiative, primarily fohé government to launch such an initiative.

The signaling institution which | have already dissed plays an extraordinarily important role
in this area. One should assume that the importahaggnaling shall grow in a situation in
which the Constitutional Tribunal’'s decisions amaf in nature. Under the framework of the
previous Constitution, when every decision on @&usé’s unconstitutionality was subject to
verification by the Sejm, the debate alone on theision and the voting in the Sejm were a
signal to the government and the parliament ablminted to prepare a new statute or to amend
it. At present, these tasks rest upon the Conistitat Tribunal. It is precisely the Constitutional
Tribunal which should signal the need for rapidd&give intervention.

The duty of obtaining the opinion of the Council Mfnisters on decisions entailing financial
outlays not envisaged by the budgetary act, whallows from article 44 section 1 of the
Constitutional Tribunal Act is a very important tibstion exerting an influence on the
effectiveness of the Constitutional Tribunal’'s ggmns. Only after obtaining the government’s
opinion the Constitutional Tribunal specifies thadline for the normative act’s loss of binding
force. This makes it possible to so specify theetine for the loss of binding force that the
government may include additional obligations ie thudgetary act, and therefore not issue
decisions which cannot be executed. This does mratnnthat the Constitutional Tribunal should
give priority to economic considerations but itates an additional element of the procedure
which is supposed to allow the Constitutional Tnllto provide a complete explanation of the
context of the decision being taken. The Consthal Tribunal, after all, has shown many times
that the drive towards budgetary balance shoullidaged as a constitutional value.

In 1999 the President of the Constitutional Triduabtained the opinion of the Council of
Ministers three times. In two instances the Coatstibal Tribunal acknowledged the provision’s
constitutionality and in one case it acknowleddgedinconstitutionality.

The entire procedure presented hereunder supploetsidea that it would be difficult to

enumerate instances in which the Constitutiondduinal’s decisions were not carried out.
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PORTUGAL

Answer to the questionnaire
on the execution of constitutional review decision@ortugal)

I. General questions on constitutional review

A. The type of constitutional review and its subjec

1. constitutional review of normative acts:
a. preliminary review
Yes (Const., Art. 278°-279°)

b. abstract or principal review (direct claim ofconstitutionality)
Yes (Const., Art. 281°-282°)

c. concrete or incidental review of norms
Yes (Const., Art. 280°)

d. normative acts that are not subject to corigiital review

Every normative act, whatever its nature or thelipudntity it comes from, is subject to
constitutional review by any ordinary court (corterencidental review) and specifically by the
Constitutional Court (both through appeals agaihst decisions of the ordinary courts in
concrete review procedure and through the absteagh omes review, which is an exclusive
competence of the Constitutional Court).

The only restriction to this broadest scope of tantsnal review regards the preliminary
review, which can be required by the PresidenhefRepublic (or by the representatives of the
State in the autonomous regions of Azores and Madeinly against the approval of
international conventions, the laws of parliamehg decree-laws of the Government and the
legislative acts of the autonomous regions.

The other types of constitutional review apply hy &ind of norms.

2. Review of unconstitutional omission of legigat (failure of the legislator to act when it is
obliged to do so by the Constitution)
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Yes (Const., Art. 283°). But this kind of reviewshanly a declaratory nature and does not
command the mandatory compliance of the lawmakirgams. The Constitutional Court can
strike down actual legislation, but cannot impdsedpproval of missing legislation even though
it proves to be necessary to implement the Comistitwor a fundamental right established by the
Constitution.

3. Decisions concerning the protection or constinl rights (Verfassungsbeschwerde, amparo,
appeal to a judicial body of ultimate appeal).

In the Portuguese constitutional system there is special judicial action aimed
specifically at the protection of fundamental rigght

4. Other areas of constitutional review (examplesconstitutionality of political parties,
referenda, conflicts between infra-state entittesiflicts between state bodies)

Yes. Besides the constitutional review of legislati the Constitutional Court has
competence to review the constitutionality (ancaligg) of referenda, prior to their call by the
President of the Republic, as well as of politjgaities, and elections (Const. Art. 223.2.c.,.e., f
h). Indirectly, by the way of the constitutionaView of legislation, the Constitutional Court may
also decide the conflicts between state legislatiot the legislation of the autonomous regions
(the archipelagos of Azores and Madeira). It hascoampetence regarding conflicts between
state bodies, unless these conflicts regard thepetance to produce legislative acts or other
normative instruments, because these can be apmédy the Constitutional Court through the
common procedure of constitutional review of legfisin.

B. The effects of constitutional review decisions:

1. Concerning normative acts:

a. Are constitutional review decisions merely deatory?

No, they have direct effect upon the legal ruld thaleemed to be unconstitutional. In the
case of abstract review the norm ceases automwgtiogbroduce any effect, and the other courts
and the Administration should act in conformity. the case of concrete review, the court “a
quo” must comply with the Constitutional Court daon.

b. Is the norm that is declared contrary to thens@itution null and void, or annulled
immediately? Can the body exercising constitutiorailew modify the norm?

The norm that is declared unconstitutional in astr@ot review is considered to be null
and void, since the beginning, “ ex tunc” (as &)yuThe Constitutional Court cannot modify the
norm. The Court is only a “negative legislator’gdibes not participate in the active lawmaking
decision.

c. Must the decisions be implemented (i.e. byadipg the norm) by another organ?
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No, the decision of the Constitutional Court proeki@ts effect directly and automatically
(nullification effect). The only requirement is thmublication of the decision in the official
journal. There is no need of additional intervemty the lawmaking body or by any other body.

d. Can the effects of annulment be postponed?

According to the prevailing opinion on the intefaiteon of art. 193 of the Constitution,
which establishes the effects of the unconstitation decisions of the Constitutional Court, the
answer is no. These decisions have “ex tunc” apaetive effects (with the exception of the
cases protected by the “res judicata” principlegvéitheless, in certain situations, the Court can
safeguard the effects that were produced by the nmtil the decision of the Court (“ex nunc”
effects), but not any effects produced after thedadation of unconstitutionality.

e. Do the effects of the decisions go beyonditldévidual case, where incidental concrete
review of norms is concerned? What is the positegarding similar cases which have already
been the subject of a final decision?

As a rule, the decisions taken in the incidentahcrete review have effects only upon the
case where the constitutionality issue was raiS#ahilar cases, which have already been the
subject of a final decision, are protected by #® judicata principle. And if afterwards similar
cases arise before the Constitutional Court, thisot bound to take the same decision, though it
usually does so.

Still, when the same norm has been considered tonkenstitutional in three different
concrete cases, the Constitutional Court can thfgrnorm to an abstract review procedure and
declare ii unconstitutional with erga omnes effects

f. Can the body exercising constitutional reviemder another authority to act? Within a fixed
period of time?

No, the Constitutional Court has only “negative’wsss (the power to annul legislation,
not to give orders to the lawmaker or to the Adsti@ition). Of course both the public powers
and private persons must comply with the decisiointhe Constitutional Court, but it is not
competent to give orders to anyone.

2. Concerning the protection of constitutional tggh

If the body exercising constitutional review quasha decision by a public authority
(administration, court, etc.) on the grounds th&t unconstitutional:

a. lIs it sent back to the original authority fanew ruling? or

b. Does the body exercising constitutional revieside on the matter?

In the Portuguese constitutional system constiatioreview is only about norms, not
administrative decisions or court decision in thelwss. These can only be reviewed in as much
as they apply a norm deemed to be unconstitutionegfuse to apply a norm on grounds that it
iS unconstitutional.

In the case of concrete, incidental, review, whiee €onstitutional Court is called to
review a decision by another court (criminal, laboase, or whatever), the Constitutional Court
is only competent to address the constitutionalasthat may be involved in the case, not the
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case in itself. Therefore, when the Constitutio®@durt decides the constitutional issue
differently from the “a quo” court, the former carrdecide on merit of the matter of the case.
The case is sent back to the original court foew ruling, taking into consideration the decision
of the Constitutional Court on the constitutiorssue that had been brought before it.

3. Furthermore, do constitutional review decisibage?

a. Binding force (binding the body exercising ddosonal review itself)?

Yes, in the abstract review procedure the uncanititality decisions of the Constitutional
Court do have binding force to all authorities ayalirts. And the Constitutional Court itself
cannot address the issue again. It is also bouriid byvn unconstitutionality decision.

b. res iudicata force (interpartes; erga omnes) ?

They have res iudicata erga omnes effects in the ahdecisions taken in abstract review,
not in the case of incidental, concrete, reviewemghthe effects are only interpartes and limited
to that particular case.

c. force of law (see for instance § 31.2 of then@ law on the constitutional court)?

Yes, to the extent that they annul directly the taves considered being unconstitutional,
without need of legislative action to repeal thatm, they have “negative” force of law.

d. are they published in an official journal?
Yes.

e. What happens if a decision declares that a neithmbecome unconstitutional if it is not
modified within a certain period?

There is no constitutional provision for decisidike that in Portugal. The Constitutional
Court must decide whether a certain norm is, aros unconstitutional at the time it is being
reviewed. But sometimes the publication of the @argonal Court decision is delayed in order
to give time for a previous modification of theated legislation.

Do the answers to the previous questions depenthertype of constitutional review (for
example: concrete/abstract control)? Do specialsrapply in the cases mentioned in point I.A.4
above?

Yes, as stated above, the effects of the uncofistiflity decisions are very different when it
comes to concrete, incidental, review.

The cases mentioned in point 1.A.4 do have spgmatedural and substantial rules, the
main being the fact that the Constitutional Coust required to check not only the
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constitutionality of norms, but also the constitatility and legality of individual acts (call of
referenda, creation and acts of political parixs,).

The reply to questions Il and Il will make a digtiion, if necessary, according to the
type/subject of constitutional review as well ashe effects of decisions (see question ).

Il. What means are available to ensure the execution obnstitutional review decisions?

The response to this question should take accduhiedegislation concerning the execution of
constitutional review decisions, either by otheurt® or by executive bodies. In particular:

1. Is there a norm indicating which authority kaexecute the constitutional review decisions?

No. In the case of preliminary review the addresddbe decision is the lawmaking organ,
which is bound to change the draft legislation, tor give it up, according to the
unconstitutionality decision of the Constitutior@burt. In the case of abstract, erga omnes,
review, unconstitutionality decisions apply autocelty to everyone who may be concerned
(authorities, courts, private persons). In the adsacidental, concrete, review the decisions are
mandatory for the court “a quo” and for the partrethe case (case bound effects).

2. If not, is there a norm providing that the bakercising constitutional review or any other
authority has the power to designate the body wivitlexecute the decisions of the court?

How does the system work in practice?
Not applicable. See answer to the previous question

II. What are the consequences if constitutional reviewecisions are not executed or are
not executed within a reasonable time?

In the case of preliminary review, if parliamentedonot comply with the Constitutional
Court decision, the President of the Republic shoefuse to promulgate the law. However, if
he does, and the law comes into force, it can bengted again to constitutional review, either
under abstract procedure or under concrete, intatiprocedure.

According to the Portuguese constitutional revieggtesm the main addressees of the

unconstitutionality decisions of the Constitutio@durt are the other courts. They are asked to
comply directly with those decisions, when they taleen within the framework of the concrete
review of legislation, and are required to strilkvd any action that is based upon a rule that
was declared to be unconstitutional within the fearark of an abstract review procedure.
If the lawmaking organs of the State insist in apprg new legislation that goes against a
previous decision by the Constitutional Court (Botample reintroducing legislation with the
same content of legislation that was considereoetanconstitutional), it is up to the interested
parties to bring the new legislation again to cibmsbnal review. The same occurs when any
other public authorities take decision based upauislation that was considered
unconstitutional.
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In any case the interested parties may be entitiecbmpensation for damages that might
have been caused by the non-execution of (or bydéhey to execute) a Constitutional Court
decision.

V. Cases where decisions are not execute

A. Have there been any recent cases where a agiwsidl review decision has not been
executed in your country?

Yes, there are on the record a few, very rare,scafeonstitutional review decisions where
the Administration or the courts did not comply, least entirely, with the decision of the
Constitutional Court.

Nevertheless, in these cases the interested paniesaled again to the Constitutional Court,
which confirmed the previous decision.

We can mention two cases brought to the ConstitatidCourt: (i) Decision n® 257/1989
(application by a court of a norm previously deethto be unconstitutional erga omnes by the
Constitutional Court), and (ii) Decision 184/96 @vh the Supreme Court considered itself not
to be bound by a decision of the Constitutional iQou

B. If so, is it possible to identify the reasonsyithe decision was not executed (eg. political or
financial reasons, lack of clarity in the decisionadequate rules on the execution of the
decisions)?

The main reasons for the non-compliance may befferent kinds: (i) ignorance of the
decision of the Constitutional Court; (ii) lack dérity of the unconstitutionality decision, which

leaves reasonable doubts as to its scope; (iii)illimgness of the ordinary courts to
acknowledge the authority of the Constitutional €0 review their decisions.

V. Cases of unsatisfactory execution

In certain cases, even where a constitutional vevlecision has been executed, the situation
remains unsatisfactory because an unconstitutimorah continues to be applied.

A. Has such a situation arisen recently in youmto®

No.

B. What are the causes of such a situation? Do steayp from the effects of the constitutional
review decision (absence of erga omnes effectadstcry nature of the decision), or from other
causes, such as those mentioned in IV.B above?

Not applicable.

Concerning pointdV and V, did specific problems arise when decisions ofiray higher
courts were declared contrary to the Constitution?
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In the Portuguese system of constitutional reviberd is no ground for the direct review of
judicial decisions in themselves. The Constitutiddaurt, within the framework of the concrete
review procedure, can review the decisions of otloeirts only when and to the extent that they
applied some unconstitutional norm or refused tglyapany norm on grounds of
unconstitutionality.

When the Constitutional Court, on appeal by theceomed parties, decides contrary to the
decisions of the case court, this one is requioedecide again the case, according to the ruling
of the Constitutional Court on the constitutiorssue. As it was stated above, only in a few cases
did the courts “a quo” refuse to implement the Giomsonal Court decisions or tried to dodge
them.
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SLOVAKIA / SLOVAQUIE

Questionnaire on the Execution of Constitutional Reiew Decisions
(Slovak Republic)

I. General questions on constitutional review
A. The type of constitutional review and its subjec

1. According to Article 125 of the Constitution tife Slovak Republic (hereinafter as
Constitution) the Constitutional Court of Slovakgrelic (hereinafter as Constitutional Court) is
entitled to review the constitutionality of a numbef normative acts-statutes, regulations
passsed by the Government, Ministries or otherraeatdministration bodies, generally binding
legal regulations passed by local self-governindié® and local government authorities (letters
a) — d) of Article 125). All kinds of normative acare in principle subjected to the control of
their constitutionality before Constitutional Cowr the basis of applications lodged by a duly
qualified legitime petitioners. The jurisdiction thfe Constitutional Court includes both abstract
and concrete (incidental) repressive review ofcitestitutionality of enacted normative acts.

2. There is no specific competence of Constitutiof@ourt to review the
unconstitutionality of omission caused by slovadisdtator. The effects of such omission may be
however taken into consideration (evaluated) witbime of the proceeding concerning the
individual protection of fundamental rights andefdems before Constitutional Court (Petition of
natural or legal person lodged in accordance witick 130 para. 3 of the Constitution).

3. There are two kinds of proceedings (and conggtyivo different kinds of decisions)
dealing with the alleged violations of fundamentghts or freedoms by the individual natural
and/or legal persons before Constitutional Coumre @f them is ,traditional® constitutional
complaint. In such a case complainant objects edlegolation of his/her fundamental right or
freedom by the final decision of central governménty, local government body or self-
governing body (unless the protection of thesetsiddlls under the jurisdiction of ordinary court
- Article 127 of the Constitution). Second one i®geeding on the petition of individual
petitioner (natural or legal person) whose fundawenghts or freedoms are claimed to have
been violated by whatever measure taken by anyiguwhlthority (different from its final
decision - Article 130 para. 3 of the Constitution)

4. According to Constitution the Constitutional @ois entitled to decide in a number of
other proceedings namely to review challenges agalacisions confirming or abrogating the
seat of a deputy of the National Council of thevalo Republic (Article 129 para. 1 of the
Constitution), to resolve the conflicts of competesn among central government bodies (unless
they are to be decided by another governmentabatith- Article 126 of the Constitution), to
review the legality and constitutionality of theepidential election, parliamentary election as
well as election to local self governing bodiesti@le 129 para. 2 of the Constitution), to decide
on the complaints against the results of populdereedum (Article 129 para. 3 of the
Constitution), to review the legality and consiiaglity of the decision dissolving a political
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party and/or movement or suspending political @iy thereof (Article 129 para. 4 of the
Constitution), to decide on a treason allegedly mitted by the President of the Slovak
Republic on the basis of accusation of Nationalr@idwf Slovak Republic (Article 129 para. 5
of the Constitution).

B. The effects of constitutional review decisions:
1. Concerning normative acts:

Provided that Constitutional Court has found thadlienged normative act (its part or
provision) is not in conformity with the Constitati its finding shall be promulgated in
Collection of Laws (Journal Official) of the Slovdkepublic by the manner ,defined by law*
(Article 132 para. 2 of the Constitution) widrga omnes effecSuch effects have all these
findings of Constitutional Court regardless of flaet that have been taken in proceedings of
abstract and/or concrete (incidental) review ofrtbenstitutionality. According to Article 132 of
the Constitution since the day of the finding’s lmattion in Collection of Law unconstitutional
normative act, its part or provision becomes ir@fe (inapplicable)ex constitutione The
legislators enacting such legislation are obligedbting it in conformity with the Constitution
not later than six months following their promulgatin Collection of Laws. Otherwise these
normative acts shall loose their legal validitygkHtbe qualified as null and void). The nullity of
unconstitutional acts cannot however negate tret there in force for a certain time and that
legal affairs have been regulated on their basiehSxpress constitutional regulation at the
same time prevents any specific action either gaffd“ legislator or Constitutional Court in
order to modify or even postpone these legal effeftthe findings of Constitutional Court.
Article 132 of the Constitution confirms generaligation of all legislative bodies of the Slovak
Republic to take relevant legislative measures mteoto comply with requirements of the
finding of Constitutional Court declaring the unsttutionality of ,their* normative act, its part
or provision in the fixed six months time limit. ifae to do so for a while raises the question of
constitutional responsibility of legislative bodwprfbreaching this constitutional obligation.
Provided that such legislative body fails to takerapriate measure of such kind Constitutional
Court may neither replace its ,positive* legislatiactivity nor to order to act it in such a sense.
There is the traditional approach according whichstitutional review has no positive power in
relation to the legislator and the Constitutionau@ may to be only a negative legislator. The
Constitutional Court therefore cannot compel legml to legislate in any other particular way to
meet the requirements of its finding.

2. Concerning the protection of constitutional tggh

As has already been noted aboVe3)( two separate proceedings dealing with the
protection of fundamental rights and freedoms cgniritiated by the natural and/or legal
persons before Constitutional Court. Legal effeaftghe finding (judgment) taken within the
constitutional complaint proceeding are regulatgd\bicle 57 of the Act on the organization of
the Constitutional Court of the Slovak Republic, the proceedings before the Constitutional
Court and on the status of its judges (hereinafteAct on Constitutional Court - No. 38/1993
Collection on Laws). Provided that Constitutionalu@ found violation of fundamental right or
freedom of complainant (by the final decision dtstor self-governing body) Constitutional
Court shall repealthis challenged decision (para 1. Article 57) aetbvant state or self-
governing body is subsequently obliged to re-exantie case of complainant and to take a new
decision. In this renewed proceeding the ,deferidanall be bound by a legal opinion of the
Constitutional Court (para. 2 of Article 57). Bindi effect of this finding of Constitutional Court
is naturallyinter partes.The failure to comply with this legal provision mhy qualified as an



CDL (2000) 89 - 132 -

unlawful activityof the concerned organs whereas these did nateespncrete legal obligation
issuing for them from the Act on Constitutional @dsimilarily as with respect of above
mentioned findings of Constitutional Court (deah@riunconstitutionality of normative acts)
Constitutional Court itself has no competence tecee its finding taken within the proceeding
on the constitutional complaint as well. The firglitaken by Constitutional Court in the
proceeding of the petition of natural and/or legatson has however only declaratory nature
declaring that by the concrete act or omission efeddant (public authority) one of the
fundamental right or freedom of the petitioner haen violated. Any concrete obligation cannot
be derived from the Act on the Constitutional Coimt the defendant with respect of such
finding of Constitutional Court.

3. Furthermore, do constitutional review decisibase:

Generally speaking findings of the Constitutionalu@ declaring the unconstitutionality
of various normative acts, their parts or provisigArticle 125 of the Constitution) hawrga
omnesandex nunceffect connected with the date of their officiabmulgation in the Collection
of Laws. Express constitutional obligation for cen@ed legislative bodies may be identified to
comply with the requirement of such findings indiksix month time limit (Article 132 of the
Constitution). Findings of Constitutional Court ¢k within the proceedings of individual
protection of fundamental rights and freedoms (Gargnal complaint, petition) have only
inter parteseffect. With respect of these findings only statytobligations (issuing from the Act
on the Constitutional Court) may be identified émmcerned public authorities to comply with
the requirements of such findings. There is howexestatutory time limit to comply with these
findings of Constitutional Court. Provided that bdegislative or other body failed to comply
with requirements of above mentioned findings rateviegal regulation (constitutional or
statutory) does not however provide specific sanetifor their breaching.

Il. What means are available to ensure the executioof constitutional review decisions?

1. In general one may say that the execution ofcthrestitutional courts decisions is
everywhere very complex issue depending from thiéqodar kind of decision, from the kind of
effects which the constitution (or statute) progider that decision and from the authority bound
to execute it. The need for prompt and correct etk@cs of judicial decisions is particularly
strong in the case of the constitutional courtsabee of their decisive role in the constitutional
order of each country. In Slovak Republic cannoidantified norm indicating concrete organ
(s) generally obliged to execute the decisiongl{ffigs) of the Constitutional Court. In principle
each public authority (,defendant”) bound by theding (judgment) is legally obliged carry out
it according to its either constitutional or statytobligation. Provided that such public authority
fails to respect and to carry out decision of treng&itutional Court the need of its execution
(enforcement) raises very urgently.

Unlikely of the system of ordinary courts (courfsgeneral jurisdiction) having its own
law enforcement procedures Constitutional Court Im@$¢ such own procedure for the
enforcement of its findings and the law enforcenmm@otedure for the judgments of the ordinary
courts may not be used for the need of constitatipustice. For the completeness it should be
however pointed out that an exemption from thisegahrule can be registered. Within the
proceeding on the treason of the president (Artitle of the Act on Constitutional Court)
Constitutional Court shall apply the rules of PelRedcedure Act (Act No. 141/1961 Collection
of Law in the wording of later amendments) incluyglaw enforcement procedure.
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In such a case the judgment of the ConstitutiorairCshall by executed by the same
organs which are competent to enforce the judgraktite ordinary courts in penal matters and
by the same manner.

As has already been noted above (and with respeany other decision of the
Constitutional Court) no special procedure is aldé for their enforcement in Slovakia.
Provided that the obligations (more or less gehearfathe affected organs to respect and carry
out the decision of the Constitutional Court argutated by the statute (Act on the
Constitutional Court) the failure to do so may heldied as theiunlawful activity.In general
there is a system of procuracy (public prosecutegsjed with power to guarantee the legality of
the conduct of state and other bodies. Providedléigal conditions of the practical application
of the Act No. 314/1996 Coll. on the procuracy h&een met public prosecutors may use its
own legal means towards the concerned organs ir @odfulfil their statutory obligation with
respect of the decision (finding) of the Constdntl Court.

The procuracy (as an guardien of legality) has lvawao real competence to control the
observance of the constitutional obligation of thegans with respect to the findings of
Constitutional Court declaring the unconstitutidgtyabf normative acts, their parts or provisions.

2. Constitutional Court is not empowered to dedigrihe body which should execute its
own decisions.

Ill. What are the consequences if constitutional reiew decisions are not executed or are
not executed within a reasonable time?

Depending on the kind of decision one can diffeat@ between the ,ex constitutione”
legal effects of the findings declaring the unciagbnality of normative acts and the ,positive”
obligations of concerned organs to observe andy caut the decision of constitutional court.
Provided that relevant organs fail to comply witltls constitutional and/or statutory obligation
the responsibility for its unlawful (unconstitutional) omission shabppear. The role of
procuracy in this respect has been noted abbve).(

IV. Cases where decisions are not executed
A. — B.

From time to time it is possible to register tleses of con compliance with the findings
of the Constitutional Court declaring the uncomsiinality of various normative acts in the
prescribed six months time limit (Article 132 oktlConstitution). Generaly speking it is not easy
to identify the reasons which led the legislatorst to carry out concrete finding of the
Constitutional Court in time. The Constitutional Woitself has no capacity to collect and
analyze the reasons of such omissions. So far trest@utional Court has not received any
complaint objecting the lack of clarity of one & idecisions. These general remarks may be
used with respect of the other decisions of thesGnional Court as well. It should be however
pointed out that the “starting point” of the perioidno-compliance with last mentioned decisions
of the Constitutional Court is more difficult whaethe statutory obligations to carry out such
decision are not followed by the exact time linoit floing so.
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V. Cases of unsatisfactory execution
A.—B.

So far has not been registered situation of tméirmaing application of the norm declared
by constitutional court as unconstitutional.

KoSice November 15, 2000

Jan Kluka
member of the Venice Commission
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SLOVENIA / SLOVENIE

QUESTIONNAIRE ON THE EXECUTION OF CONSTITUTIONAL RE VIEW
DECISIONS IN SLOVENIA

Ljubljana, 25 September 2000

I. General Questions on Constitutional Review

A The Type of Constitutional Review and its Subject

1. Constitutional Review of Normative Acts
a. Preliminary (Preventative) Review

In the process of ratifying a treaty, the Constitual Court issues an opinion on the
conformity of such treaty with the Constitution (Ra2 of Article 160 of the Constitution,
Para. 2 of Article 21 and Article 70 of the Congiitnal Court Act); the National Assembly
is bound by such opinion.

b. Abstract or Principal Review (Direct Claim of témstitutionality) (Para. 1 of Article 160
of the Constitution,
Articles 22 through 49 of the Constitutional Colict).

The Constitutional Court decides:

- whether statutes conform with the Constitution;

- whether statutes and other regulations conforth veitified treaties and with the universal
principles of international law;

- whether regulations conform with the Constitutéord with statute;

- whether local government regulations conform Wi Constitution and statute;

- whether general acts issued for the exercisingoudlic authority conform with the

Constitution and statute as well as with regulation

In these matters the Constitutional Court alsodkecion the constitutionality and legality of
the proceedings that represent the basis of thete (Rara. 3 of Article 21 of the
Constitutional Court Act).
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In deciding on the constitutionality and legalitiysoregulation or a general act issued for the
exercise of public authority, the Constitutionalu@tds entitled to assess the constitutionality
or legality of other provisions of the respectieg ¢ther) regulations or general acts issued
for the exercise of public authority whose constiuality or legality have not been
submitted for assessment, if such proposals areiatiytrelated, or if this is absolutely
necessary to resolve the case (Article 30 of thens@otional Court Act). If the
Constitutional Court, while deciding on a constdnal complaint, establishes that a given
abolished act was founded on an unconstitutionglilegion or general act issued for the
exercise of public authority, such act may be sitea(ex tunc) or abrogated (ex nunc) (Para.
2 of Article 161 of the Constitution, Para. 2 oftisle 59 of the Constitutional Court Act).
The Constitutional Court shall issue a decisiotirggavhich authority is competent and may
also abrogate, retroactively or prospectively, general act, or the general act for the
exercise of public powers whose unconstitutionadityllegality has been established (Para.
4 of Article 61 of the Constitutional Court Act).

c. Concrete or Incidental Review of Norms

The Court provides concrete review of provisionewhequested by the ordinary Courts,
the Public Prosecutor, the Bank of Slovenia andinditor General, if a question relating to
constitutionality or legality arises during the peedings they are conducting or if such is
submitted by the Ombudsman and refers to individaaks discussed (Para. 1 of Article 156
of the Constitution, subsections 5 and 6 Para. Arb€le 23 of the Constitutional Court
Act).

d. Normative Acts that are not Subject to Congtihal Review

The Constitutional Court may only review regulasonThus, the Constitutional Court has
no jurisdiction to review an order issued by theaiive council of a municipal assembly
on, for example,adopting a study of locations, Whis in terms of its contents or legal
character not a regulation, or which is not a ratjoih or general act due to its contents or
formal status: it does not contain abstract legids; is not considered a legal source, and
has not been published. Possible objections comzeithe conformity of such a study
adopted by this order with a municipal ordinancdand use planning conditions may only
be brought within appropriate administrative origiel proceedings. Furthermore, the
Constitutional Court has no jurisdiction to reviaw act which does not have the character of
a general legal norm, neither does it have jurtemhicto review an individual act.
Additionally, the Constitutional Court has no jufistion to review a business act and no
jurisdiction to review employers' acts. The Canstonal Court is not empowered to review
the mutual conformity of two statutes (or the miuitt@nformity of executive regulations).
The Constitutional Court lacks jurisdiction to rewi the mutual conformity of provisions of
the same statute, or to review the internal comsest of individual statutory provisions. The
Constitutional Court is also not vested with théhauty to adjudicate on regulations which
are not part of the legal system of the Republi€loenia. The Constitutional Court has no
jurisdiction to review the Constitution or regutats with constitutional character or
statutory provisions which only concertize normshwéonstitutional character. Moreover,
the Constitutional Court has no jurisdiction toiesv collective bargaining agreements or
acts having the character of a contract.
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2. Review of the Unconstitutional Omission of Légfi®n

If the Constitutional Court determines that a stgtwegulation or general act issued by
statutory authorities is unconstitutional or illedgecause a certain matter which it should
have regulated was not regulated or is regulatednranner which makes it impossible to be
abrogated either retroactively or prospectivelyezlaratory decision shall be adopted on
this matter (Para. 1 of Article 48 of the Constdoal Court Act). The legislature or body
which issued such unconstitutional or illegal gahaict (or general act issued by statutory
authorities) must abolish the ascertained uncanistitality or illegality within the period
determined by the Constitutional Court (Para. thefConstitutional Court Act).

3. Decisions Concerning the Protection of Constingl Rights

The Constitutional Court is empowered to decidenupmatters relating to constitutional
complaints of breaches of the Constitution invalvindividual acts infringing human rights
and fundamental freedoms (subsection 6 of Paraf Article 160 of the Constitution,
Articles 50 through 60 of the Constitutional Colict).

4. Other Areas of Constitutional Review

Para. 1 of Article 160 of the Constitution and Pdaraf Article 21 of the Constitutional Court
Act further provide for the Court's jurisdictiontivirespect to:

- Disputes in relation to powers between the Natiohssembly, the President of the

Republic and the Government, the State and loaahmanity bodies and among such local
government bodies, and between the courts and Sthex bodies (subsections 7 trough 9 of
Para. 1 of Article 160 of the Constitution, Artisl&1 and 62 of the Constitutional Court

Act);

- The unconstitutionality of the acts and actidt@ political parties (subsection 10 of Para.
1 of Article 160 of the Constitution, Article 68 tife Constitutional Court Act);

- Charges against the President of the Republitolarl09 of the Constitution, Articles 63
through 67 of the Constitutional Court Act);

- Charges against the Prime Minister or against@myernment Minister (Article 119 of the
Constitution, Articles 63 through 67 of the Congtitnal Court Act);

- Appeals against decisions of the National Assgrohl confirming the term of office of the
deputies (Para. 3 of Article 82 of the ConstitutiArticle 69 of the Constitutional Court Act;
Para. 1 of Article 8 of the Deputies Act, Officlahzette RS, No. 48/92);

- Appeals against decisions of the National Couanilconfirming the term of office of the
members of the National Council (Para. 3 of ArtisGeof the National Council Act, Official
Gazette RS, No. 44/92);

- Under Article 16 of the Referendum and Peoplésative Act (Official Gazette RS, Nos.
15/94 and 13/95) the Court's jurisdiction includeudication with respect to a request by
the National Assembly concerning the calling oéerendum;

- Under Article 91 of the Local Self-Government A€Xfficial Gazette RS, Nos. 72/93, 6/94,
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45/94, 57/94, 14/95, 20/95, 63/05, 73/95, 4/96) @unstitutional Court shall decide on
complaints by local self-government authorities;

- Other matters with which it is charged by the €ldntion or a statute (subsection 11 of
Para. 1 of Article 160 of the Constitution, ParaoflArticle 21 of the Constitutional Court
Act).

B. The effects of constitutional review decisions :

1. Concerning normative acts:
a. Are Constitutional Review Decisions Merely Deatary?
No. The list of possible Court decisions, with general type of decision, is as follows:

- dismissal of proceedings due to the withdrawal aofpetition during preliminary
proceedings, resolution (Article 6 of the Constitnal Court Act);

- interpretative decision (Article 21 of the Congional Court Act);

- determination that a disputed regulation or gehect or their provisions are not in
conformity with the Constitution (or statute), dg@on (Article 21 of the Constitutional Court
Act);

- rejection of a request, due to a non-entitledopr@nt, resolution (Para. 2 of Article 23 of
the Constitutional Court Act);

- rejection of a petition, due to a lack of juristittn to review an act which is not a
regulation/general act, resolution (Article 25 loé tConstitutional Court Act);

- rejection of a petition, due to a lack of legaterest, resolution (Article 25 of the
Constitutional Court Act);

- rejection of a request and/or petition, due ttaek of fulfilled procedural prerequisite,
resolution (Article 25 of the Constitutional Coéxtt);

- refusal of a petition as unfounded, resolutioar@P 2 of Article 26 of the Constitutional
Court Act);

- refusal of a petition for a repeated review @& #ame case, due to a to lack of new reasons
for a repeated review, resolution (Para. 2 of AatR6 of the Constitutional Court Act);

- dismissal of proceedings due to an incompletdiegtpn, resolution (Para. 3 of Article 28
of the Constitutional Court Act);

- refusal of a request for the exclusion of a dtutsbnal judge, resolution (Article 33 of the
Constitutional Court Act);

- temporary order (a stay of the implementatioa oégulation and/or general act), resolution
(Article 39 of the Constitutional Court Act);
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- prohibition of the application of an unpublishezfjulation and/or general act, decision
(Article 40 of the Constitutional Court Act);

- determination of the mode of execution of a Citutsdnal Court decision, decision (Para.
2 of Article 40 of the Constitutional Court Act);

- abrogation of a statute as a whole, with immedeftect, decision (Articles 43 and 44 of
the Constitutional Court Act);

- abrogation of a statute as a whole, with a suspertime-limit, decision (Articles 43 and
44 of the Constitutional Court Act);

- partial abrogation of a statute, with immediatiea, decision (Articles 43 and 44 of the
Constitutional Court Act);

- partial abrogation of a statute, with a suspensime-limit, decision (Articles 43 and 44 of
the Constitutional Court Act);

- annulment of other regulations or general aatgjsion (Article 45 of the Constitutional
Court Act); - abrogation of other regulations omgeal acts, decision (Article 45 of the
Constitutional Court Act);

- declaratory decision, due to the cessation of wakdity of a disputed norm during
proceedings (Article 47 of the Constitutional CoAut);

- rejection of petition due to the cessation of vh#dity of a disputed regulation or general
act during the proceedings (Article 47 in connattiwith Article 6 of the Constitutional
Court Act);

- declaratory decision, concerning the time-limitermined for the legislature for a
reconciliation (Article 48 of the Constitutional @ Act);

- rejection of a constitutional complaint, due e disputed act not being an individual act,
resolution (Article 50 of the Constitutional CoAutt);

- rejection of a constitutional complaint, due tt@mplaint not having been lodged by an
entitled person, resolution (Article 50 of the Citasional Court Act);

- rejection of a constitutional complaint, due te tprevious non-exhaustion of all legal
remedies, resolution (Para. 1 of Article 51 of @anstitutional Court Act);

- exceptional deciding on a constitutional comgldiafore the exhaustion of extraordinary
legal remedies, resolution (Para. 2 of Article 51he Constitutional Court Act);

- rejection due to exceeding the time limit fordgatwg a constitutional complaint,, resolution
(Para. 1 of Article 52 of the Constitutional Cofidt);

- exceptional deciding on a constitutional comgldimiged after the expiry of a statutorial
time-limit, resolution (Para. 3 of Article 52 ofdlConstitutional Court Act);

- rejection of a constitutional complaint due acomplete application, resolution (Para. 2 of
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Article 54 of the Constitutional Court Act);

- non-acceptance of a constitutional complaintoliggon (Para. 2 of Article 55 of the
Constitutional Court Act);

- temporary order (the staying of the implementatad an individual act), constitutional
complaint, resolution (Article 58 of the Constitutal Court Act);

- refusal of a constitutional complaint as unfouhdeecision (Para. 1 of Article 59 of the
Constitutional Court Act);

- constitutional complaint, annulment of an indivédl act and the return of the act to the
empowered body, decision (Para. 1 of Article 5¢hef Constitutional Court Act);

- constitutional complaint, abrogation of an indval act and the return of the act to the
empowered body, decision (Para. 1 of Article 5¢hef Constitutional Court Act);

- constitutional complaint, annulment of a regulator general act, decision; abrogation of a
regulation or general act, decision; declaratorgigien (Para. 2 of Article 161 of the
Constitution; Para. 2 of Article 59 of the Condiitnal Court Act);

- constitutional complaint, final decision on a tested human right or freedom, decision
(Para. 1 of Article 60 of the Constitutional Cofdt);

- execution of a Constitutional Court decision orcantested human right or freedom,
decision (Para. 2 of Article 60 of the Constituab&ourt Act);

- determination of the empowered body concerningiven matter, decision (Para. 4 of
Article 61 of the Constitutional Court Act);

- temporary prohibition of the President from peniong the office of president, decision
(Para. 3 of Article 64 of the Constitutional Cofdt);

- finding a proposal for impeachment to be unfowhaequittal, decision (Para. 1 of Article
65 of the Constitutional Court Act);

- decision on the grounds for impeachment /degisin the cessation of office, decision
(Para 2. of the Article 65 of the ConstitutionaluEtoAct);

- refusal of a petition and/or request, resoluti@rticle 68 of the Constitutional Court Act);

- annulment of an unconstitutional political pasigt, decision (Para. 3 of Article 68 of the
Constitutional Court Act);

- prohibition of a political party activity, dedis (Para. 3 of Article 68 of the Constitutional
Court Act);

- ordering the deletion of a political party froimetregister of parties, decision (Para. 4 of
Article 68 of the Constitutional Court Act);

- annulment of a decision by the National Assendoiyl deciding on a deputy's election,
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decision (Para 3. Of Article 69 of the Constitubi©ourt Act; Para. 1 of Article 8 of the
Deputies Act, Official Gazette RS, No. 48/92);

- annulment of a decision by the National Councitl aleciding on a National Council
member's election, decision (Para 3. of Article @0the National Council Act, Official
Gazette RS, No. 44/92);

- obligatory opinion on the conformity of an intational treaty with the Constitution,
opinion (Para. 2 of Article 160 of the Constitutighrticle 70 of the Constitutional Court
Act).

- declaration of the (un)constitutionality of ajuest concerning the calling of a referendum,
decision (Article 16 of the Referendum and Peopidgtive Act, Official Gazette RS, Nos.
15/94 and 13/95).

In this period of transition the Legislature is mbivays able to follow all legal developments
nor to impose standards for all shades of the Iegstem and its institutions. This results in
the so-called interpretative decisions taken kg @ourt or the appellative decisions or
certain declaratory decisions that include spedaifatructions by the Constitutional Court to
the Legislature on how to settle a certain quest@na specific issue (Article 48 of the
Constitutional Court Act). However, in compliancettwthe Principle of Judicial Self-
Restraint, a clear limit has been imposed on tloweBlian Constitutional Court due to the
fact that the Court has actively been creating ldgal rule both negatively (e.g. by
abrogation) and positively (e.g. by appelativeeiiptetative and the declarative decisions), a
function theoretically reserved for the Legislatu@n the other hand there arises the
guestion whether the Constitutional Court, in degjcbn the existence or non-existence of a
specific provision, actually creates the law, beeait carries out a review of legislative
activity. In any case, the Legislature cannot atbi& existence of constitutional case-law in
its activity.

b. Is the norm which is declared contrary to then&itution null and void, or annulled
immediately? Can the body exercising constitutioraiew modify the norm?

The Constitutional Court may completely or partlgr@gate a statute which does not
conform with the Constitution. Such decision shadime into effect one day after the
publication of the decision or on the expiry of {heriod determined by the Constitutional
Court (Article 43 of the Constitutional Court Act).

Unconstitutional or illegal regulations or geneaats issued by statutory authorities shall be
abrogated by the Constitutional Court ab initigpasspectively (Para. 1 of Article 45 of the
Constitutional Court Act). An unconstitutional diegal regulation or general act issued by
statutory authorities shall be abrogated ab iratiche Constitutional Court if it determines
that harmful consequences arising from this undiisinality or illegality have to be
eliminated. Such abrogation shall be retroactiverdP2 of Article 45 of the Constitutional
Court Act). In other cases, unconstitutional ceghl regulations or general acts issued by
statutory authorities shall be abrogated by the sGional Court prospectively. Such
abrogation shall take effect on the day after thublipation of the decision of the
Constitutional Court on the abrogation, or after ldpse of the time-limit determined by the
Constitutional Court (Para. 3 of Article 45 of tBenstitutional Court Act).

If, during the proceedings, a statute, regulatiogeneral act issued by statutory authorities
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was altered to conform with the Constitution aratuge or it ceased to be in force, but the
consequences of unconstitutionality or illegalitere not eliminated, the Constitutional

Court may declare that such act was not in confiyrmith the Constitution and statute. In

the case of regulations or general acts issuedtdiytery authorities, the Constitutional

Court shall decide whether its ruling shall havieo@ctive of prospective effect (Article 47

of the Constitutional Court Act).

If the Constitutional Court determines that a stgtwegulation or general act issued by
statutory authorities was unconstitutional or ilegecause a certain matter which it should
have regulated was not regulated or is regulatednmanner which makes it impossible to be
abrogated either retroactively or prospectivelyeglaratory decision shall be adopted on
this (Para. 1 of Article 48 of the Constitutionabu®t Act). The legislature or body which
issued such unconstitutional or illegal general @mt general act issued by statutory
authorities) must abolish the ascertained uncanstitality or illegality within the period set
by the Constitutional Court (Para. 2 of Article dfthe Constitutional Court Act).

c. Must the decisions be implemented (i.e. by riépgéhe norm) by another organ?

Decisions of the Constitutional Court are legallypding (Para. 3 of Article 1 of the
Constitutional Court Act).

The Constitutional Court shall, if necessary, datee which body must implement the
decision and in what manner. The decision musteasaned (Para. 2 of Article 2 of the
Constitutional Court Act).

If the Constitutional Court abrogates an individaat with retroactive effect, it may also
decide on a disputed right or freedom if such pedagys are necessary in order to eliminate
the consequences that have already occurred ombasis of the retroactively abrogated
individual act, or if such is the nature of the stitational right or freedom, and if a decision
can be reached on the basis of information in #wond (Para. 1 of Article 60 of the
Constitutional Court Act). The decision mentioned the preceding Paragraph shall be
implemented by the body competent for the implelewson of the individual act which was
retroactively abrogated by the Constitutional Ceund replaced by a decision of the same. If
there is no such competent body according to threegt regulations, the Constitutional
Court shall appoint one (Para. 2 of Article 60ha Constitutional Court Act).

d. Can the effects of annulment be postponed?

Yes. The Constitutional Court may completely ortlgaabrogate a statute which does not
conform with the Constitution. Such decision shadime into effect one day after the
publication of the decision or on the expiry of feriod determined by the Constitutional
Court (Article 43 of the Constitutional Court Act).

Unconstitutional or illegal regulations or geneaats issued by statutory authorities shall be
abrogated by the Constitutional Court ab initigpasspectively (Para. 1 of Article 45 of the
Constitutional Court Act). An unconstitutional diegal regulation or general act issued by
statutory authorities shall be abrogated ab imitiche Constitutional Court if it determines
that harmful consequences arising from this undmmistnality or illegality have to be
eliminated. Such abrogation shall be retroactivardP2 of Article 45 of the Constitutional
Court Act). In other cases, unconstitutional ceghl regulations or general acts issued by
statutory authorities shall be abrogated by the sBaional Court prospectively. Such
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abrogation shall take effect on the day after thublipation of the decision of the
Constitutional Court on the abrogation, or after ldpse of the time-limit determined by the
Constitutional Court (Para. 3 of Article 45 of tBenstitutional Court Act).

e. Do the effects of the decisions go beyond thiévidual case, where incidental concrete
review of norms is concerned? What is the positiegarding similar cases which have
already been the subject of a final decision?

Under the most commonly accepted principle of dartginal review systems, the decisions

of the Constitutional Court concerning abstracieavare binding and produce effects erga
omnes. Exceptions to this rule are constitutionahglaints and jurisdictional disputes where

decisions have effect only inter partes, but evere leffects are felt erga omnes, when the
Constitutional Court acts concerning abstract rewe ex officio.

Any person who suffers detrimental consequencestaltiee existence of a regulation or a
general act issued by statutory authoritie whicls whrogated with retroactive effect, shall
be entitled to request the elimination of such eguences. If such consequences were
incurred as a result of an individual act adoptadtiee basis of a retroactively abrogated
regulation or general act issued by statutory aittes, the injured party shall have the right
to submit a request to the competent authority Wwissued the decision at the first instance
to change or retroactively abrogate such individaet (Para. 1 of Article 46 of the
Constitutional Court Act).

A change to or retroactive abrogation of an indmaldact under the preceding Paragraph
may be requested by an injured party within threatims from the day of the publication of
the Constitutional Court decision, provided thatmore than one year has passed from the
service of the individual act to the submittingtleé popular complaint or request (Para. 2 of
Article 46 of the Constitutional Court Act).

If the consequences arose directly as a result géreeral act or a general act issued by
statutory authorities that was retroactively abtedaby the Constitutional Court, the
elimination of consequences shall be required ftbenauthority which issued such general
act or such general act issued by statutory adib®riThe claim must be submitted by the
entitled person within the periods mentioned inftregoing paragraph of this Article (Para.
of Article 46 of the Constitutional Court Act).

If the consequences referred to in the precedingdPaphs of this Article cannot be
eliminated, the injured party may claim damages inourt (Para. 4 of Article 46 of the
Constitutional Court Act).

f. Can the body exercising constitutional revievdesr another authority to act? Within a
fixed period of time?

Yes.
The Constitutional Court shall, if necessary, datee which body must implement the
decision and in what manner. The decision musteasaned (Para. 2 of Article 2 of the

Constitutional Court Act).

If the Constitutional Court abrogates an individaat with retroactive effect, it may also
decide on a disputed right or freedom if such pedaggs are necessary in order to eliminate
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the consequences that have already occurred ombasis of the retroactively abrogated
individual act, or if such is the nature of the stitational right or freedom, and if a decision
can be reached on the basis of information in #wond (Para. 1 of Article 60 of the
Constitutional Court Act). The decision mentioned the preceding paragraph shall be
implemented by the body competent for the implemgm of the individual act which was
retroactively abrogated by the Constitutional Caund replaced by a decision of the same. If
there is no such competent body according to threeoti regulations, the Constitutional
Court shall appoint one (Para. 2 of Article 60ha Constitutional Court Act).

2. Concerning the protection of constitutional tiggh

If the body exercising constitutional review ovens a decision by a public authority
(administration, court, etc.) on the grounds th&t unconstitutional:

a. Is it sent back to the original authority fanew ruling?

In principle, yes. Deciding on a founded constitoil complaint the Constitutional Court
shall abrogate, retroactively or prospectively, theputed act, and return the case to the
competent body Para. 1 of Article 59 of the Constihal Court Act).

or
b. Does the body exercising constitutional reviegide on the matter?

Yes, exceptionally. If the Constitutional Court efpates an individual act with retroactive
effect, it may also decide on a disputed rightreeflom if such proceedings are necessary in
order to eliminate the consequences that have dgiregcurred on the basis of the
retroactively abrogated individual act, or if sushthe nature of the constitutional right or
freedom, and if a decision can be reached on thes lod information in the record (Para. 1
of Article 60 of the Constitutional Court Act).

3. Furthermore, do constitutional review decisibase:
a. binding force (binding the body exercising cangbnal review itself)?

Decisions of the Constitutional Court are bindingaf@. 3 of the Article 1 of the
Constitutional Court Act).

b. res iudicata force (inter partes; erga omnes)?

Decisions of the Constitutional Court produce evganes effects. As exception to this rule
are constitutional complaints with decisions havamdy inter partes effect, but even here
effects are felt erga omnes, when the Constituti@uairt acts ex officio (Para. 2 of Article
59 of the Constitutional Court Act).

c. force of law ?

In this transitional period the Constitutional Colias played a more important role based on
its new extended powers. In the sense of contemptmends, the Slovenian Constitutional
Court has additionally assumed the role of a negdégislature. In this period of transition
the Legislature has not always been able to fotlesvdevelopment or impose standards for
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all shades of the legal system and its institutiditgs results in the so called interpretative
decisions taken by the Court or the appellativasiteas or certain declaratory decisions that
include specific instructions by the Constitutio@alurt to the Legislature on how to settle a
certain question, or a specific issue (Article 48h@ Constitutional Court Act). However, in
compliance with the Principle of Judicial self-ragtt, a clear limit has been imposed on the
Slovenian Constitutional Court due to the fact titet Court has actively been creating the
legal rule both negatively (e.g. the abrogation)d goositively (e.g. the appellative,
interpretative, the declarative decisions), a fiomctheoretically reserved for the Legislature.
However, there arises the question whether the tfotienal Court, in deciding on the
existence or nonexistence of a specific provisariually creates the law because it carries
out a review of legislative activity.

In any case, the legislature cannot avoid the exést of constitutional case-law in its
activity.

d. are they published in an official journal?

Decisions are published in the Official Gazettetted Republic of Slovenia, whereas the
rulings of the Constitutional Court are not gernlgrplblished in an official bulletin, but are
handed over to the participants in the proceedings.

However, all decisions and rulings are publishedl made available to users:

- in an official annual collection (Slovenian fulltext versions, including
dissenting/concurring opinions, and English abss)ac

- in the Pravna Praksa (Legal Practice JournalpvSlian abstracts, with the full-text
version of the dissenting/concurring opinions);

- since 1 January 1987 via the on-line STAIRS datab (Slovenian and English full text
versions);

- since September 2000 via the lus-Info databasmjtete Slovenian full text versions from
1963 through 1990 (the historical database) as agefrom 1991 through 2000 (the current
database), combined with appropriate links to ¢xéstof the Slovenian legislation);

- since June 1999 on CD-ROM (complete Sloveniahtéxt versions from 1990 through
1998, combined with appropriate links to the tefkthe Slovenian Constitution, Slovenian
Constitutional Court Act, Rules of Procedure of @enstitutional Court and the European
Convention for the Protection of Human Rights &uwhdamental Freedoms - Slovenian
translation);

- since September 1998 in the database and/ortBudie the Association of Constitutional
Courts using the French language (A.C.C.P.U.F.);

- since August 1995 on the Internet (http://wwwosigi/us/eus-ds.html");

- in the CODICES database of the Venice Commission.
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e. What happens if a decision declares that a mathbecome unconstitutional if it is not
modified within a
certain period?

The significance of constitutional decisions is apnty limited to the direct participants in a
constitutional dispute and to the individuals aegal entities whose rights were encroached
by way of the application of an unconstitutional ibegal general act. By publishing its
decisions, the Constitutional Court also callsrdite to the established unconstitutionalities
and illegalities of other bodies which have ado@adequal or similar general act regulating
the questions on which the Constitutional Court &lselady taken its view in a constitutional
dispute.

As regards this statutory provision, the questibrsanctioning is raised if the legislature
does not respond to a Constitutional Court decisiBrobably, such sanction can only have
moral importance. In the case of certain decistonghich the legislature does not respond,
or in case its response is delayed, the ConstitatiGourt calls the legislature to implement
its statutory duty (“intensification of sanctions")

Do the answers to the previous questions depenithetype of constitutional review (for
example: concrete/abstract control)? Do speci&sralpply in the cases mentioned in point
I.A.4 above?

Following Article 49 of the Constitutional Court Adhe provisions of Chapter IV of the
Constitutional Court Act (concerning the review thie constitutionality and legality of
general acts, including those issued by statutarhaities) shall be applied mutatis
mutandis for proceedings and decisions on otherensatfrom the jurisdiction of the
Constitutional Court, unless otherwise providedbgrthe Constitutional Court Act (which
does not have any other special rules to be applidde cases mentioned in point I.A.4
above).

Il. What means are available to ensure the executioof constitutional review decisions?

The response to this question should take into wadcthe legislation concerning the
execution of constitutional review decisions, eithg other courts or by executive bodies. In
particular:

1. Is there a norm indicating which authority hasetxecute the constitutional review
decisions?

No, generally speaking. Decisions of the Constinai Court are legally binding (Para. 3 of
Article 1 of the Constitutional Court Act). Althohgconcerning Art. 432 of the 1974
Constitution, the possibility of Government measunas envisaged in case a Constitutional
Court decision was not implemented, nevertheleshenframework of the then case-law,
such a case did not occur. In accordance wittcefte legislation, depending on needs, the
Constitutional Court itself decides which body @ implement a decision and in what
manner (Art. 40, Paragraph 2). On the other htreCourts Act (Official Gazette RS, No.
19/94) provides that the court implement the deassiof other State bodies or holders of
public authority if statute determines so (ArtiBleParagraph 37). In addition, the same Act
determines that the relevant court, in conformitghwa Constitutional Court decision,
implement a final judgement or other court decisiaitered by the decision of the
Constitutional Court of the Republic of SloveniatAL12).
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2. If not, is there a norm providing that the bakercising constitutional review or any
other authority has the power to designate the lvadaigh will execute the decisions of the
court?

The Constitutional Court shall, if necessary, datee which body must implement the
decision and in what manner. The decision musteasaned (Para. 2 of Article 2 of the
Constitutional Court Act).

If the Constitutional Court abrogates an individaat with retroactive effect, it may also
decide on a disputed right or freedom if such pedaggs are necessary in order to eliminate
the consequences that have already occurred ombasis of the retroactively abrogated
individual act, or if such is the nature of the stitutional right or freedom, and if a decision
can be reached on the basis of information in #wond (Para. 1 of Article 60 of the
Constitutional Court Act). The decision mentioned the preceding Paragraph shall be
implemented by the body competent for the implemgm of the individual act which was
retroactively abrogated by the Constitutional Caund replaced by a decision of the same. If
there is no such competent body according to threestiregulations, the Constitutional
Court shall appoint one (Para. 2 of Article 60ha Constitutional Court Act).

How does the system work in practice?

The Constitutional Court has been exercising suphaatice continuously, e.g. to designate
the body which has to execute the decision of tbarC e.g. decision no. U-I-112/98 of
17/6-1998, publ. Official Gazette RS no. 50/98, @&lIVII, 133; decision no. U-1-195/95 of
24/6-1998, publ. Official Gazette RS no. 51/98, Il ®iVII, 141; decision no. U-1-183/96 of
16/7-1996, publ. Official Gazette RS no. 56/98, @&lIVII, 146; decision no. U-1-57/97 of
16/7-1998, publ. Official Gazette RS no. 62/98, @&lVII, 148; decision no. U-1-285/98 of
17/9-1998, publ. Official Gazette RS no. 67/98, @&lVII, 160; decision no. U-1-301/98 of
17/9-1998, publ. Official Gazette RS no. 67/98, @&lVII, 157; decision no. U-1-341/98 of
14/10-1998, publ. Official Gazette RS no. 72/98|{RiVI, 186; decision no. U-I- 354/98 of
14/10-1998, publ. Official Gazette RS no. 72/98]WRIVII, 188; decision no. U-I1-294/98
of 12/10-1998, publ. Official Gazette RS no. 72/@8jlUS VII, 185; decision no. U-I-
302/98 of 14/10-1998, publ. Official Gazette RS 68/98, 72/98, OdIUS VII, 187; decision
no. U-1-326/98 of 14/10-1998, publ. Official Gaze®S no. 67/98, 76/98, OdIUS VII, 190;
decision no. U-1-12/97 of 8/10-1998, publ. Offici@hzette RS no. 82/98, OdIUS VII, 180,
and resolution no. U-1-12/97 of 4/3-1999, publ. i€Ci#l Gazette RS no. 17/99; decision no.
U-1-14/97 of 19/11-1998, publ. Official Gazette R8. 83/98, OdIUS VII, 204; decision no.
U-1-173/97 of 21/1-1999, publ. Official Gazette R8. 9/99, OdIUS VIII, 14; decision no.
U-1- 284/94 of 4/2-1999, publ. Official Gazette R8. 14/99, OdIUS VIII, 22; decision no.
U-1-76/97 of 17/6-1999, publ. Official Gazette R8.®»4/99, OdIUS VIII, 154; decision no.
U-1-306/97 of 17/6-1999, publ. Official Gazette R&. 59/99, OdIUS VIII, 157; decision no.
U-1-4/99 0f10/6-1999, publ. Official Gazette RS ®®/99, OdIUS VIII, 145; decision no. U-
[-365/96 of 4/11-1999, publ. Official Gazette RS 86/99, odIUS VIIl, 241 etc.



CDL (2000) 89 - 148 -

Ill. What are the consequences of constitutional rdew decisions that are not executed
or are not executed within a reasonable time?

The significance of constitutional decisions is aoly limited to the direct participants in a
constitutional dispute and to the individuals aegal entities whose rights were encroached
by way of the application of an unconstitutionalikegal general act. By publishing its
decisions, the Constitutional Court also callsrdite to the established unconstitutionalities
and illegalities of other bodies which have ado@adequal or similar general act regulating
the questions on which the Constitutional Court alselady taken its view in a constitutional
dispute.

As regards this statutory provision, the questibrsanctioning is raised if the legislature
does not respond to a Constitutional Court decisidrobably, such sanctions can only have
moral importance. In the case of certain decistonghich the legislature does not respond,
or in case its response is delayed, the ConstitakiG€ourt call the legislature to implement
its statutory duty (“intensification of sanctions")

IV. Cases where decisions are not executed

A. Have there been any recent cases where a adimstdl review decision has not been
executed in your country?

B. If so, is it possible to identify the reasonsywthe decision was not executed?

(eg. political or financial reasons, lack of charih the decision, inadequate rules on the
execution of decisions)?

From time to time there are some delays concerttiagnodification of an unconstitutional
norm by the legislature, which more or less depamthe how curent its legislative activity
is.

V. Cases of unsatisfactory execution

In certain cases, even where a constitutional vedecision has not been executed, the
situation remains unsatisfactory because an untain@al norm continues to be applied.

A. Has such a situation arisen recently in youmto®
No.

B. What are the causes of such a situation? Dogteay from the effects of a constitutional
review decision (absence of erga omnes effectddwaratory nature of the decision), or
from other causes, such as those mentioned indb@®e?

Concerning points IV and V, did specific problemssa when the decisions of ordinary
higher courts were declared contrary to the Cangii?

No. The Constitutional Court is limited to decidiran constitutional matters, on the
concerningthe violation of constitutional rightsowkver, if a violation is found, a decision
may have a cassatory effect which is as a rule pages (and erga omnes in a case in which
the subject-matter of the decision is a legislatice. The Constitutional Court here retains
the position of the highest judicial authority. $eeCourts can be referred to as the "high
ranking courts of cassation”, because Constituti€daurts reviewing the decisions of
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ordinary courts act in fact as the third and thertlo instance. Although the Constitutional
Court is not a court of full jurisdiction, in spécicases it is the only competent court to
judge whether a ordinary court has violated thestitutional rights of the plaintiff. It
involves the review of micro- constitutionality, rpaps the review of the implementation of
a law, which, however, is a deviation from the wrég function of the Constitutional Court.
Constitutional complaint cases raise sensitive tiues on defining constitutional limits. In
any case, the Constitutional Court in its actigties limited strictly to questions of
constitutional law. The Slovenian system is spedifi that the Constitutional Court may,
under specified conditions, make a final decisionoonstitutional rights or fundamental
freedoms themselves (Para. 1 of Article 60 of theveéhian Constitutional Court Act,
Official Gazette RS, No. 15/94).
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SPAIN / ESPAGNE

ANSWERS TO THE QUESTIONNAIRE
ON THE “EXECUTION OF CONSTITUTIONAL REVIEW DECISION S”

l. General questions on constitutional review

A. The type of constitutional review and its subjec
1. Constitutional review of normative acts
a. preliminary review

The Spanish Constitution provides for preventivataa of the constitutionality of international
treaties (Art. 95.2). Before ratification, the Gawment, the Congress of Deputies or the Senate
may ask the Constitutional Court for an opinioniathe compatibility of a given treaty with the
Constitution. If the Constitutional Court deems tthe contradiction exists between the
Constitution and the treaty, the latter cannot béfied without a prior reform of the
Constitution.

(There has already been a precedent in that refadaration of the Constitutional Court of
July, ' 1992)

b. abstract or principal review (direct claim of eonstitutionality)

Direct appeals for review of constitutionality gressible with respect to laws of the State and
the Autonomous Communities, as well as acts of Gowernment having the force of law
(decree-laws), international treaties and the rwesrder of the national and autonomous
legislative assemblies (Art. 27 of the Organic Lawthe Constitutional Court)

C. concrete or incidental review of norms

There is a “question of unconstitutionality”(incidal question) referring to norms having the
rank of a law, which may be raised by a judge oar€during legal proceedings, if the norm is
of decisive importance for the final decision.

d. normative acts that are not subject to constinal review

Rules or norms without legal rank (such as adnatiste regulations) cannot be brought before
the Constitutional Court by means of the proceesling abstract or incidental control of
constitutionality. However, the Court may issue isiens with respect to that type of norms
during proceedings concerning the protection oividdal rights (recurso de amparo), as well as
in conflicts among territorial entities (confliat$ competence).
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2. Review of unconstitutional omission of legistati(failure of the legislator to act when it
is obliged to do so by the Constitution)

There are not constitutional or legal provisionsnag@rning any type of control by the
Constitutional Court of legislative omissions.

3. Decisions concerning the protection of constitwlonights (Verfassungsbeschwerde,
amparo,appeal to a judicial body of ultimate appeal)

There is a specific procedure before the Constitali Court for the protection of constitutional
(fundamental) rights against any violation on tlaet pf the public powers (Arts. 41-58 Organic
Law on the Constitutional Court).

4, Other areas of constitutional review

In addition to these preventive, abstract and atrccontrols of the constitutionality of norms,
and proceedings concerning the protection of furetdad rights, the Spanish Constitutional
Court has jurisdiction in:

-Conflicts between State and Autonomous Communities
-Conflicts among Autonomous Communities

-Conflicts affecting the autonomy of local entities
-Conflicts opposing the constitutional organs & 8tate

B. The effects of constitutional review decisions

1. Concerning normative acts :
a. Are constitutional review decisions merely destlary ?

According to Article 38 of the Organic Law on ther@Gtitutional Court, the Court decisions
rendered in proceedings reviewing the constitutipnaf legal norms shall have “binding
effects on all public powers”. In the cases of deations of the Court in proceedings of
preventive control of constitutionality of interfatal treaties, the Organic Law (Art. 78.2) also
establishes their “binding force”, which must béempreted within its context; i.e., the treaty
cannot be ratified without a previous reform of @enstitution.

b. Is the norm which is declared contrary to then&wution null and void, or annulled
immediately ? Can the body exercising constitutioegiew modify the norm ?

According to Art. 39.1 of the Organic Law on thernSbtutional Court, the declaration of
unconstitutionality of a norm having the force aflimplies the nullity of the affected norm.
However, the interpretation given to that articke thhe Constitutional Court has been very
flexible. In some cases, the Court has delayedatimelling effects of its judgments (for instance,
Judgment 195/1998). In others, the Court has stateéxclusion of any practical consequences
of the declared unconstitutionality of a norm (gxcas establishing doctrine for the future), due
to the fact that the provisions of the law declanedonstitutional had been already irrevocably
executed (Judgment 13/1992).
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c. Must the decisions be implemented (i.e. by repgdhie norm) by another organ ?

No intermediary executing authority is needed fur execution of the decisions of the Court
concerning the unconstitutionality of legal norriifie decisions of the Court on such matters
shall have “general effects” from the date of thaublication in the Official JournaBpletin
Oficial del Estadq according to Art. 38.2 of the Organic Law on @enstitutional Court.

d. Can the effects of annulment be postponed ?

At least in one case, the Court decided to delay dnnulatory effects of a ruling of
unconstitutionality in order to avoid a legal vaouyJudgment 195/1998). However, that
decision was not founded on any legal provisiothis sense.

e. Do the effects of the decisions go beyond the iohai¥ case, where incidental concrete
review of norms is concerned ? What is the positegarding similar cases which have
already been the subject of a final decision ?

Decisions in constitutionality proceedings haveegaheffects, both in the cases of abstract and
concrete control of the unconstitutionality of natmn concrete (incidental) proceedings of
constitutional review of laws, the decision decigrthe unconstitutionality of a legal rule shall
have effects on the caaegquofrom the moment the Court raising the question bexaware of
the Constitutional Court’s ruling. The decision Ishave general effects when it is published in
the Official Journal.

The ruling shall not have effects on cases alreltyded, and having the forceres iudicata.
According to Art. 40 of the Organic Law on the Cutugional Court, the only exception (giving
retroactive effects to the Court’s rulings) woulel those administrative or criminal penalties or
sanctions imposed in cases already closed, incgpian of a law declared unconstitutional in a
subsequent proceeding. In those cases, the preudgsient must be revised, according to the
terms of the (subsequent) declaration of unconigtitality by the Constitutional Court.

f. Can the body exercising constitutional review ordapother authority to act ? Within a
fixed period of time ?

No provision in this sense is included in the Ciusbn or the Organic Law on the
Constitutional Court, concerning proceedings on tloastitutionality of legal norms. With
respect to other procedures, see the answer below.

3. Concerning the protection of constitutional tggh

c. Is it sent back to the original authority for a newing ? or
d. Does the body exercising constitutional review dea@n the matter ?

Both ways are possible, according to the practfche Spanish Constitutional Court, and they
are currently employed. In most cases, the Coftdr declaring the violation of a fundamental
right on the part of the administration or a caafrfustice, sends the case back to the ordinary
court which rendered the last decision on the mattelering it to issue a new ruling, according
to the pronouncements contained in the decisiothef Constitutional Court. But it is not
uncommon for the Constitutional Court itself to idiecall aspects of the case, without referring
it back to an ordinary court. This occurs mainhciiminal cases in which the Court’s awareness
of a violation of procedural constitutional righésds to the closing of the proceedings, and the
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exoneration of the accused (and appellant befa@eCtiurt) of any criminal responsibility. (See,
for instance, Judgment 85/1994).

3. Furthermore, do constitutional review decisionsehav

f.  binding force (binding the body exercising consititoal review itself) ?
g. resiudicataforce (nter partes erga omneg?

The decisions of the Court concerning the contf@omstitutionality of legal norms, conflicts of
competence, and conflicts among organs of the $i@te general effects (Art. 164.1 Spanish
Constitution). The decisions concerning the pradecof individual rights have effectster
partes However, it must be taken into account that titerpretation of the Constitution by the
Constitutional Court in any type of proceedingdiisding for the organs of the judicial powers
(Organic Law on Judicial Powers, Art. 5.1)

As for the Court itself, it is bound to an extent its own jurisprudence (principle aftare
decisig as only the Plenary Session of the Court may #ii criteria set in previous decisions.
The two Chambers of the Court, composed of sixckseach, must refer a case to the Plenary,
if they consider that the doctrine of the Court s modified or reversed. (Art. 13, Organic
Law on the Constitutional Court).

h. force of law (see for instance § 31.2 of the Geragnon the constitutional court) ?
See point I.B.1.a
i. are they published in an official journal ?

The decisions of the Constitutional Court must bélighed in theBoletin Oficial del Estado
(Official Journal), pursuant to Art. 164.1 of thpa®ish Constitution. Dissenting and concurrent
opinions must be also published.

j-  What happens if a decision declares that a nornh mgtome unconstitutional if it is not
modified within a certain period ?

The question is not relevant in the Spanish legdéio The Constitutional Court cannot decide
that a law must be modified.

Il What means are available to ensure the execution ofonstitutional review
decisions ?

The basic norm covering this point is Art. 92 of frganic Law of the Constitutional Coutin

its decision or in subsequent rulings,, the Couayrastablish who must execute the decision and
shall resolve the incidents arising during execuitiorhus, the Court itself is the last and only
instance for resolving problems or difficulties tine implementation of its own resolutions.
Several possibilities must be distinguished:

In proceedings concerning the abstract or conatetdrol of legal norms, no execution is
needed, since the declaration of unconstitutionadisultsipso iurein the nullity of the affected
legal norm (if there is no special provision to tmomtrary it in the decision itself).
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In proceedings involving inter-territorial conflgcfconflictos de competengiamong authorities
of the State and authorities of the Autonomous Canities, the execution of the Constitutional
Court decisions must be performed by the adminigerapowers who are parties in the
proceedings. Usually, this means that, as a coesegu of the decision, one of the
administrations in conflict (State or autonomous)sinabstain from any interference in the
matter declared by the Court to be under the jiotgeh of the other party. Similar
considerations may apply to the conflicts amongstiurtional organs of the State.

Concerning proceedings involving fundamental rigataparg, the Constitutional Court usually

sends the case back to an ordinary Court for a méing. The Constitutional Court may also
settle the case itself (see answer 1.B.2.b). Iftke, execution of the decision may fall to an
administrative authority. Any incidents during enxion must be resolved by the Court.

Incidents during the execution of decisions of tbeurt are very unusual, in all types of
proceedings. Normally, a warning by the Court iswagh to suppress any resistance or delay in
the execution of its rulings. As an example, Rul{Agto) 854/1986 in a conflict of competence
may be cited. In that case a communication of tbarCto the Basque Government sufficed to
expedite the execution of a previous decision comnieg the Basque coat-of arms. An example
concerning the protection of constitutional rightay be found in RulingAuto) 86/1983, stating
that a subsequent judicial decision had executegtbnouncement of the Constitutional Court
remedying a violation of a fundamental rights imfly proceedings.

II. What are the consequences if constitutional reviewlecisions are not executed or
are not executed within a reasonable time ?

V. Cases where decisions are not executed

V. Cases of unsatisfactory execution

To date there has been no instance of non-execotitdre decisions of the Constitutional Court
on the part of legislative, administrative or judlcauthorities; or at least, no evidence of non-
execution has ever formally been brought beforeabert. (See answer to Section Il.)
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SWEDEN / SUEDE

Execution of Constitutional Review Decisions in Svgken

I. General questions on constitutional review
A. Types of constitutional review and its subjects

1. Constitutional review of normative acts is pbksas

— review oflegislative proposaldy the Council on Legislation according to Chag@eBection

18 of the Instrument of Government or as

— incidental review ohormative acts in forcéy any law court according to Chapter 11 Section
14 of the Instrument of Government which provides

If a court or any other public body considers thaprovision conflicts with a
provision of a fundamental law or with a provisiohany other superior statute, or
that the procedure prescribed was set aside inimpyoper respect when the
provision was introduced, the provision may not daplied. However, if the
provision has been approved by the Riksdag or by@Gbvernment, it may be set
aside only if the error is manifekt.

There is no procedure of referral to any supremspecialized court for a preliminary review;
the deciding court or public body cannot for guickamefer the question of constitutionality to
any other instance. Under the Swedish Constitutii@me is no possibility of concrete review
other than incidental review and no possibilitgkhbf abstract review of enacted norms.

2. There is no remedy under Swedish law againksiréaof the legislator to act. However, under
EC-law failure of the national legislator to cortggmplement or to implement at all a directive
may lead to liability of the Member State to comgee individuals affected by the failure for
any infringement of their rightsln a number of such cases, most of which hadmatgd under
the transition period around the beginning of Swsd@embership in the EU, the Swedish State
accepted such liability and most of the compensatiaims were settled out of cofrt.

3. Any claim of unconstitutionality of a normatiaet has to be raised within the framework of
general proceedings in civil, penal or administrative raegt Under Swedish law there is no
specialremedy similar to the German Verfassungsbeschwerde

* Translation according to Constitutional docursesftSweden. Published by The Swedish Riksdag kBtbm
1996, ISBN 91-88398-18-8.

5 Cf. EC-Court, 19.11.1991, C-6 and 9/90, Francioénd Bonifaci v. Italy, and 16.12.1993, C-334/Miet v.
Fondo de garantia salarial.

® Cf. JK-beslut 1995 C.12 p. 168-170 and EC-chEr6.1999, C-321/97, Andersson v. Svenska staten.



CDL (2000) 89 - 156 -

4. The same applies to constitutional review ireottase$.

B. The effects of constitutional review decisions

1. If a normative act is found to be unconstitudiibrihe court will say so in the reasons of its
judgment. According to Chapter 11 Article 14 of thestrument of Government, the
consequence will be that the normative act “maybeoapplied”. If that is the case, the court has
to reach its conclusions without application of ti@mative act; the court, however, will not
make any formal declaration on the unconstitutibpalf the normative act as part of these
formal conclusions.

2. If the court has to quash a decision by a pudlithority on the grounds that the decision was
not in accordance with the law, the court may fiindppropriate to send the matter back to the
original authority or to decide on the matter itskl which way the court will choose to act, will
depend both on the matter and on the proceduuatiin.

3. Any reasons of a judgment “will be of importarioe guidance in application of the latfor
other courts and for administrative agencies bely tdo not constitute binding precedent —
neither for the court itself nor for any other domr public body — and they cannot have the force
of law. Decisions of the supreme courts of Swederrgported in full or in abbreviated form in
official reports, and some decisions of appeal tsowill be reported in such reports, too, but the
reported decisions are never published in any efotfficial gazettes, which are used for formal
publication of normative acts. Judgments usually raehieveres iudicataforce inter partes
only. There are a few exceptions to this rule, bohe of these exceptions applies to
constitutional review.

Il = 1ll Execution of constitutional review decisions

Therefore, decisions of Swedish courts on congiitat matters can provide only guidance in
application of the Swedish constitution and arénserpreted. Cases of constitutional review are
not very frequent,but — at least until now — all the known casesehasen discussed extensively
and analyzed thoroughly both by the legal professiod within the political system. If found
appropriate, normative acts have been changedewanl in cases, in which the courts did not
find any manifest constitutional error, court arg@nts have been recognized as important
contributions to the ongoing development of constinal law and its interpretation. But when
guestions of changing normative acts arise, acegrth the letter and the spirit of the Swedish
constitution the final arbiter of constitutionality not a court — any court — but tRe&sdag,the
Swedish parliament. If thRiksdagdoes not take guidance there is no recourse dgaimghin

the Swedish legal system.

" Cf. Regeringsrattens &rsbok 2000 ref. 19. Is ¢hise a local community claiming infringementtsf i
constitutionally guaranteed right to self-governintesd to use the extraordinary, but generally atdél remedy of
resningto get a review by the Supreme Administrative €ofidecisions of a regional tax authority and the
Swedish government.

8 Cf. Chapter 54, Section 10 of the Swedish Cddridicial Procedure of 1942 and Section 36 of the
Administrative Court Procedure Act of 1971.

 Cf. the list given in H&kan Stromberg: Sverigi$attning, 16 ed., Lund 1999, ISBN 91-44-0089%8145-147.
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IV-V Cases of non-execution or unsatisfactory exetion of constitutional review decisions
in Sweden

It is quite common that a review judgment leadsatdiscussion about how to interpret the
opinion of the court and what to do next in ordesblve the constitutional problem. Sooner or
later either a consensus or, at least, a majorgy will develop, and the appropriate body will

take some kind of action. Whether the action takesufficient or not may then become a new
matter of debate. But there are no known caseswad&n of more or less outright non-

compliance with what a court has said in a reviasec

H.-H. Vogel
(14.11.2000)
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SWITZERLAND / SUISSE

Questionnaire sur I'exécution des arréts
des juridictions constitutionnelles

La Suisse
l. Questions générales
A) Le type et l'objet du contrdle de constitutiolitéa

1. La structure fédéraliste de la Suisse implique g droit de procédure est aussi varié que le
droit de fond: ainsi, non seulement la Confédérasaisse, mais aussi chacun des vingt-six
cantons qui la composent peuvent-ils prévoir lguopres procédurds Les lignes qui suivent
se limiteront a une breve présentation du systé&aéral.

La juridiction constitutionnelle suisse consacrefaigon générale leysteme diffusle contréle
des normes. Toute autorité chargée de l'applicatemmormes doit examiner si celles-ci sont
conformes au droit supériélir Cette obligation est appelée "contrdle préjudicjénéral’
(allgemeines akzessorisches Priufungsrecht), paredagquestion de la conformité d'une norme
au droit supérieur doit étre résolaeantle probléme principal et que le contrdle portetsutes

les normes (lois fédérales, arrétés du Parlemeigrdé ordonnances du Gouvernement fédéral,
constitutions cantonales, actes législatifs cantwna).

La juridiction constitutionnelle suisse permet, gincipe et sous réserve des exceptions qui
seront présentées ultérieurement, le contréle deveas et des décisions. Elle connait ainsi tant
le contréleconcretque le contrdl@bstrait?. La constitutionnalité des actes cantonaux pesat ét
examinée de maniere abstraite ou concréete, cefleades fédéraux, uniguement a l'occasion
d'un acte d'application (contrdle concret), enaraide I'absence d'un moyen de droit. Rappelons
brievement que dans le cas du contrble abstraitndesies, l'autorité vérifie l@onformité
matérielle de la norme a la Constitutioen dehors de tout cas d'applicalt?orEn revanche, le
contrdle concret est le contrble exercé a lI'occed®l'application de la norme dans un cas précis
(décision, avec cas échéant, examen préalable denktitutionnalité de la norme sur laquelle
elle se baséj; ce contrdle est en principe répressif (effectaé pne autorité judiciaire ou
remplissant une fonction juridictionnelle pour exaen la constitutionnalité d'une décision).

10 ZIMMERLI Ulrich / KALIN Walter / KIENER Regina,Grundlagen des 6ffentlichen Verfahrensregierne
1997, p. 12.

11 AUER Andreas / MALINVERNI Giorgio / HOTTELIER Micél, Droit constitutionnel suisse, Volume I: L'Etat
Berne 2000, p. 639s et 661ss; ZIMMERLI, p. 14.

12 AUER / MALINVERNI / HOTTELIER, p. 637; ZIMMERLI /KALIN / KIENER, p. 14.

3 AUER / MALINVERNI / HOTTELIER, p. 636; KALIN Walte, Das Verfahren der staatsrechtlichen
Beschwerde 2™ édition, Berne 1994, p. 132; ZIMMERLI, p. 14, 192sZIMMERMANN Robert,Le contrble
préjudiciel en droit fédéral et dans les cantonsses Lausanne 1987, p. 25ss.

14 ZIMERMANN p. 35ss; AUER, p. 637; KALIN, p. 133; IMERLI / KALIN / KIENER, p. 14, 193.
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Lois fédérales

Le contrdle des lois fédérales a conduit & de nemd®s discussions dans la doctrine. En effet,
larticle 191 Cst® prévoit que "le Tribunal Fédéral et les autre®atéts sont tenus d'appliquer
les lois fédérales et le droit international”. Lag. 113 al. 3 et 114bis al. 3 aC%tprédécesseurs
de l'art 191 Cst., ont pendant longtemps été indéép comme devant conduire & l'application
obligatoire des lois fédérales par les autoritém¢daussi par les tribunaux) et a l'absence de
controle de constitutionnalité de ces 1ais

En 1993, le Tribunal fédéral a jugé que l'art. 8133 aCst., tout en l'obligeant a appliquer les
lois fédérales (Anwendungsgebot), ne lui interdigss d'en examiner la conformité a la
constitution (pas de Prifungsvertt) Le juge pouvait donc constater une éventuelle
inconstitutionnalité, mais pas la sanctionner.

En 1995 ensuite, le Tribunal fédéral est allé phis dans son raisonnement en refusant
d'appliquer les dispositions d'une loi fédéraleti@res a un traité international et ne pouvant
étre interprétées de maniére conforme a celti-Diepuis lors, les lois fédérales peuvent donc
étre soumises & un "controle de conventionndfi&t’'le Tribunal fédéral ne peut plus appliquer
une loi fédérale qui viole un droit fondamentalagdr par une convention internationale.

Dans le cadre de la réforme de la justice de 1899%ouvernement fédéral avait proposé

d'étendre la juridiction constitutionnelle du Tnital fédéral aux lois fédérales. Cette extension a
fait I'objet d'une grande controverse au Parlerfédéral, a trouvé une majorité dans un premier
temps, mais a été refusée en fin de compte.

Ordonnances fédérales

La Constitution fédérale ne s'oppose pas a ce egi@idonnances du Gouvernement fédéral
puissent faire I'objet d'un contrGle abstrait. Gefamt, il n'existepas de voie de recouysar
laquelle un particulier peut lesttaquer directemetit En effet, le recours de droit public n'est
ouvert qu'a I'égard des actes cantonaux (art..84 lai fédérale d'organisation judicigifevoir
ci-dessous). Le contréle des ordonnances fédénalpgut donc avoir lieu qu'a titre préjudiciel
l'occasion d'un recours dirigé contre un acte diegon individuel et concret se basant sur une
ordonnance (contrdle concret de la constitutiotdaliune décision).

Néanmoins, l'obligation d'appliquer les lois fédésas'étend a toutes les normes, fédérales ou
cantonales, qui se fondent directement sur uni&dtéirale éffet indirect de la rég)é®. Pour étre

15 Constitution fédérale de la Confédération suissé&lavril 1999 (RS 101).

16 Constitution fédérale de la Confédération suiss@@mai 1874.

17 AUER / MALINVERNI / HOTTELIER, p. 642.

BATF 117 Ib 367; AUER / MALINVERNI / HOTTELIER, p649.

I ATF 119V 171; AUER / MALINVERNI / HOTTELIER, p.®2; KALIN p. 18.

20 AUER / MALINVERNI / HOTTELIER, p. 652; MALINVERNIGiorgio, L'article 113 al. 3 de la Constitution
fédérale et le contréle de conformité des lois falds a la Convention européenne des droits denithe in
Francis CAGIANUT et al. (éd.)Aktuelle Probleme des Staats- und VerwaltungsreehEestschrift fir Otto K.
Kaufmann Berne 1989, p. 381-397.

2L AUER, p. 664.

22| oi fédérale d'organisation judiciaire du 16 débeen1943 (OJ; RS 173.110).

2 AUER p. 657ss; KALIN p. 25ss.
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indirectement protégées par l'art. 191 Cst (et nawvec la réserve de conventionnalité indiquée
ci-dessus), les normes doivent remplir 2 conditi@wir leur fondement juridique direct dans
une loi fédérale et reproduire formellement unemstitutionnalité figurant dans cette loi.

En résumé, le contrdle des ordonnances du Gouvemtgédéral suivantes est possible:

- toutes les ordonnances indépendantes, c'esedaedites qui se basent directement sur la
Constitution (art. 182 al. 1 Cst.);

- les ordonnances dépendantes (qui se basent supijirtontenant des normes primaffesu
des inconstitutionnalités nouvelles (ne figurarg gans la loi);

- toutes les ordonnances administratives

A l'inverse, les ordonnances ne faisant que refpm@dune inconstitutionnalité figurant dans une
loi fédérale et qui ne sont pas soumises a un @entle conventionnalité (par exemple:
modification, sans base constitutionnelle, de Igarétion des compétences entre la
Confédération et les cantons) ne peuvent étre @éns.

Actes cantonaux

En Suisse, chague Canton est doté daamsstitutionqui doit avoir été acceptée par le peuple et
doit pouvoir étre révisée si le peuple le demarde $1 al. 1 Cst.). Les constitutions cantonales,
y compris toutes les dispositions révisées, doiéaet garanties par I'Assemblée fédérale (art. 51
al. 2 et 172 al. 2 Cst.), qui ne les accepte gesproir examiné la conformité de celles-ci au

droit supérieur (fédéral et international). Ultérement, le Tribunal fédéral est compétent

lorsqu'il est saisi d'un recours dans lequel déégaée la violation d'une norme de droit supérieur
qui n'était pas encore en vigueur au moment dediage la garantie par 'Assemblée fédéfale

La constitutionnalité dedois et ordonnances cantonalesst examinée, sans problemes
particuliers, par toutes les autorités.

Le recours de droit public

Le recours de droit public est la voie de droipllas importante permettant la mise en oeuvre de
la juridiction constitutionnelle en Suisse. Subsici aux autres recours, il est principalement
ouvert a I'égard degolations des droits constitutionnels des citoyérs 84 al. 1 let. a OJ). Il
permet aux citoyens d'attaquer betes cantonayxa l'exclusion des actes fédéraux. Les actes
cantonaux attaqués peuvent étre tant des décigimnsles actes normatifs. Enfin le recours de
droit public conduit en principe, lorsqu'il est egable et bien-fondé, & I'annulation de l'acte
cantonal attaqié Plus rarement, le jugement du Tribunal fédérait gaissi consister en une
injonction, une constatation ou en un jugement &ieuf®,

* % %

24 "Dispositions qui étendent le champ d'applicatim la loi en restreignant les droits des admirsswé en
imposant a ceux-ci des obligations nouvelles" (APR | 127, 132).

% AUER, p. 672.

% AUER / MALINVERNI / HOTTELIER, p. 663; HAFELIN Ulich / HALLER Walter, Schweizerisches
Bundesstaatsrech#™"° édition, Zurich 1998, p. 85ss.

%" AUER / MALINVERNI / HOTTELIER, p. 675ss; HAFELIN HALLER, p. 550; ZIMMERLI / KALIN /
KIENER, p. 159ss.

2 AUER / MALINVERNI / HOTTELIER, p. 745-750; pour @nétude approfondie, voir: GERBER Philippe,
nature cassatoire du recours de droit public: mygheéalité Bale 1997.
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2. Lesinactionsdu législateur ne sont pas sanctionnées. Ainsigpample, I'attribution d'une
clause de compétence a la Confédération n'obligd'Assemblée fédérale a légiférer. Elle en a
simplement le droit.

* % %

3. La protection des droits constitutionnels esentellement assurée par le recours de droit
public au Tribunal fédéral, ouvert aux citoyenségard d'un acte cantonal pour violation d'un
droit constitutionnel (art. 84 al. 1 OJ, voir cisses).

* % %

4. Le Tribunal fédéral estautorité judiciaire suprémele la Confédération (art. 188 al. 1 Cst.);
sa juridiction s'étend a tout le territoire natilShall exerce la juridiction supérieure en matiére
civile, pénale et administrative (art. 190 Cstr),mus de ses fonctions de juge constitutionnel
(art. 189 Cst.). Le Tribunal fédéral, composé dejiBfes et de 15 suppléants (art. 1 OJ),
comprend 2 Cours de droit public, 2 Cours civile$ €our de cassation pénale (art. 12 OJ).

En matiere constitutionnelle, le Tribunal fédénatse sur des réclamations pour violations des
droits constitutionnels, de l'autonomie des communde traités internationaux ou de
conventions intercantonales et des différends di¢ plablic entre la Confédération et les cantons
ou encore entre les cantons (art. 189 al. 1€:st.)

* k k k%

B) Les effets des arréts

1. Dans la plupart des cas, lorsque le Tribunaérgddéclare bien fondé un recours de droit
public, la décision ou l'acte normatif attaqué est annulés arréts ont en principen effet
cassatoire Le Tribunal fédéral ne peut en principe ni maaifni remplacer une décision ou un
acte normatif attaqué. Il peut cependant, a cessaorcasions, enjoindre l'autorité cantonale a
adopter un acte déterminé, constater I'étendue diwibh ou d'une obligation ou, tres rarement,
modifier une situation juridique en conférant desitd aux particuliers ou en leur imposant une
obligation (jugement formatedr)

Le Tribunal fédéral ne peut annuler que l'acte lguecourant a attaqudirectement(lors d'un
recours contre une décision basée sur un acte tibroe dernier ne peut plus étre annulé...
mais le Tribunal refusera de I'appliquer, s'il@sitraire au droit supérieur).

La norme déclarée contraire a la Constitution oudenit supérieur est annulée avec effet
immédiat (effet ex nunc). Le Tribunal fédéral neifppas modifier la norme. L'arrét ne doit en
principe pas étre mis en ceuvre. Toutefois, si lbuhal fédéral annule un acte normatif
cantonal, ce dernier perd sa validité et le Pangrnantonal devra formellement I'abroger ou le
modifier (parallélisme des form&} si le Parlement ne fait rien, cela n'a aucunmeséquence,
car l'acte a perdu sa validité et chaque tribunafga le constater.

29 AUER / MALINVERNI / HOTTELIER, p. 54.

30 AUER / MALINVERNI / HOTTELIER, p. 56.

31 AUER / MALINVERNI / HOTTELIER, p. 746-750; GERBER. 1ss.
32 AUER / MALINVERNI / HOTTELIER, p. 609.
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Un arrét ne va en principe pas au-dela du cascpheti. S'il est annulé, un acte normatif perd sa
validité; les autres actes normatifs ne sont pashtds. La situation fédéraliste de la Suisse peut
cependant faire qu'un acte normatif d'un cantonasoiulé et que des actes normatif au contenu
semblable existent dans d'autres cantons; cessattes restent alors valables, mais risquent a
tout moment d'étre annulés par une décision judigidans la mesure ou ils sont attaqués.

Dans de rares cas, le Tribunal fédéral peut ordoamme autre autorité d'agir, par exemple pour
ordonner la libération d'un détetiu

* % %

2. Lorsqu'elle annule une décision d'une autrerg@tda juridiction constitutionnelle prononce
un jugement cassatoird.a décision ou l'acte normatif attaqué n'est ptalable. La juridiction
ne statue pas elle-méme sur la question.

* k%

3. Les arréts du Tribunal fédéral lient celui-gisaique tous les tribunaux inférieurs. Méme si les
tribunaux suisses ne sont pas liés par les prétdemme dans les systémes anglo-saxons, le
Tribunal fédéral n'en est donc pas moins obligéeaspecter une certaine cohérence dans sa
pratique juridictionnelle. Dés lors, umvirement de jurisprudence'est possible que s'il se
justifie par des motifs sérietfx De plus, lorsqu'une section du Tribunal fédéraéed déroger a

la jurisprudence suivie par une autre sectiort, & OJ prévoit que cette derniere ou le Tribunal
doit approuver ce changement de pratique.

Les arréts ont assurément un effetree iudicataentre les parties. lIs ont un effetga omnes
relatif. En effet, les autres décisions ou actasnatifs de contenu similaire ne sont pas annulés;
en revanche, en cas de recours contre ceux-dijiemaux et autorités de recours devront tenir
compte de la jurisprudence du Tribunal fédéral.

Les arréts n'ont pas force de loi. lls ne sontpasdiés dans un journal officiel, mais une faible

partie d'entre eux (10% environ) sont publiés damsecueil officiel et sur Internet. Les autres

arréts sont des "arréts non publiés", comme leufiabfédéral les désigne; ils sont néanmoins
accessibles au public et publiables dans des redei@srisprudence (privées), si la demande en
est faite.

Les régles en matiére de publication et d'effet deéts sont les mémes pour toutes les
compétences du Tribunal fédéral. En revanche, levgio de décision est différent dans les

litiges civils ou pénaux. Ainsi, par exemple, sirecours en réforme (recours ordinaire supréme
en matiére civile) est admis, le Tribunal fédémalidui-méme rendre une nouvelle décigon

*k kkk k%

33 AUER / MALINVERNI / HOTTELIER, p. 747, GERBER, [223.

34 ATF 122157, 108 la 122.

35 CORBOZ Bernard..e recours en réforme au Tribunal fédéiialLa Semaine Judiciaire (Geneve) 2000, partie Il,
p. 1-75.
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1. Exécution des arréts

Les arréts du Tribunal fédéral entrent en forceqigiss sont prononcés (art. 38 OJ). L'exécution
des arréts est prévue par l'art. 39%de sont les cantons qui exécutent les arrétsritwiial
fédéral, de la méme maniére que les jugementspassérce de leurs tribunaux.

Le principe exigeant que les jugements doivent &xécutés est un principe de rang
constitutionnel’. En cas dinexécution d'un jugement par un can®nConfédération doit
intervenir. En fait, en cas de non-exécution ouétation incompléte ou imparfaite, un recours
au Gouvernement fédéral est ouvert (art. 39 alJP®0OLe recours au Gouvernement fédéral
n'est soumis & aucun défail'art. 39 al. 2 OJ est une concrétisation du @el@surveillance du
Gouvernement fédéral, tel que défini & I'art. 18@ &£st. (102 ch. 2 aCst.).

Cependant, selon la doctrine et la jurispruderma@lsdes jugements condamnant a une prestation
et dont le dispositif peut étre libellé en fonctidane obligation de faire, d'une abstention ou de
l'obligation de tolérer quelque chose sont susbkgsti d'exécution forcée. De plus, seul le
dispositif du jugement peut étre mis & exécdtion

Ces vingt dernieres années, seules trois décipiisess par le Gouvernement fédéral sur la base
de l'art. 39 al. 2 OJ ont été publiées:

Jurisprudence administrative des autorités de t#é&cigration (JAAC) 50/1986 no 62

En 1978, le Gouvernement cantonal du canton X acapp le plan de zones de la
commune Y et a en méme temps écarté plusieurs iippssvisant ce plan. Un opposant
a fait recours au Parlement cantonal, ce que pelanédi cantonale. Le Parlement
cantonal ne s'est cependant jamais préoccupé meaers. L'opposant s'est alors adressé
au Tribunal fédéral, qui a en 1982 admis le recdpmur déni de justice et refus de
statuer) et invité le Parlement cantonal & se promosans délai sur les oppositions au
plan de zones. Le Parlement cantonal n‘ayant enmgamefait en 1984, I'opposant s'est
alors adressé au Gouvernement fédéral, en lui ddemare traiter son opposition a la
place du Parlement cantonal.

Le Gouvernement fédéral n'a pas eu a intervenPaldement cantonal ayant finalement
pris la décision attendue en novembre 1994. Latiposile I'Office fédéral de la justice,

qui prépare les décisions du Gouvernement fédéaralependant été publiée. L'office
considere que l'exécution de l'arrét du Tribunaléfél n'a pas eu lieu et que le
Gouvernement fédéral aurait méme pu prendre unésidéca la place de l'autorité

cantonale, au vu des circonstances du cas d'espéce.

Jurisprudence administrative des autorités de t#é&igration (JAAC) 53/1989 no 4

% Voir aussi POUDRET Jean-Franco@ommentaire de la loi fédérale d'organisation judie du 16 décembre
1943, Volume I, Articles 1-4®erne 1990, p.324ss; KNAPP Blaig€gmmentaire de la Constitution fédérale du 29
mai 1874 Berne 1986, ad art. 5, note 48.

37 Jurisprudence administrative des autorités deofafé@iération (JAAC) 50 / 1986 no 62.

% POUDRET, p. 335ss.

% JAAC 56 / 1992 no 19.

9 JAAC 56 / 1992 no 19, JAAC 53/ 1989 no 4, JAAC/3®86 no 62.
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V.

V.

L'autorisation accordée a l'entreprise X d'install@ portique roulant mécanique et
d'étendre ses dépb6ts de matériaux a été annuléée papuvernement cantonal. Le
Tribunal administratif cantonal a confirmé cetéeidion. Le Tribunal fédéral a rejeté un
recours de droit public déposé contre l'arrét qaaltet confirmé la décision. Malgré ces
décisions, l'entreprise X n'a pas évacué ses raatedans le délai fixé par la commune.

F, propriétaire d'une parcelle voisine de celle ldmtreprise X, demande au
Gouvernement fédéral d'inviter le canton a fairéoeer le jugement du Tribunal fédéral.
Le Gouvernement fédéral déclare les conclusionseedaurant irrecevables. En effet, ni
le dispositif, ni les considérants de l'arrét dubiinal fédéral ne s'expriment sur la
question de I'évacuation des déchets. Il ne peut 8tre pris de mesures d'exécution a ce
sujet sur la base de l'arrét.

Jurisprudence administrative des autorités de #é&tigration (JAAC) 56/1992 no 19

Dans un arrét du 25 novembre 1987, le TribunalrBd€considéré que la transformation
d'une exploitation d'élevage et d'engraissemenpates en un entrepbt sis en zone
agricole ne pouvait étre admise en vertu de laslétpn sur 'aménagement du territoire.
A la suite de cet arrét, la commune concernée anoi au propriétaire de vider

I'entrepobt et de le remettre dans son état d'@igin

A la suite de la plainte de I'un des locataired'@etrep6t, le Gouvernement fédéral a
considéré que la commune avait réagi dés que pesdique le recours était dés lors mal
fondé.

* k kK k k k%

Conséquences de l'inexécution
Cas d'inexécution
Cas d'exécution insatisfaisante

Le faible nombre de recours au Gouvernement fédinaldontre que I'exécution des jugements
du Tribunal fédéral ne pose pas de véritables probs en Suisse. D'ailleurs, la doctrine sur ce
sujet est pratiquement inexistante, ce qui démanteel'intérét pour le sujet a jusqu'a présent été
relativement limité.

A notre connaissance, il n'existe pas de cas recdimiexécution d'arréts de la juridiction
constitutionnelle. Les cas d'exécution insatisfatisal'arréts ne sont pas non plus connus.

Il ne nous semble pas non plus y avoir eu de pnoddeparticuliers lors de la déclaration
d'inconstitutionnalité d'arréts de juridictions imires par le Tribunal fédéral.

*kkkkkkk*k

1.9.2000
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TURKEY / TURQUIE

CDL (2000) 89

Turkey: Execution of Constitutional Review Decision

l.

A.

1.

a. no.

b.Yes

c. Yes

d. Reform laws of the Republic enumerated in Aetit¥V4 of the

Constitution, and the laws and other normative passed during the
National Security Council regime (1980-83).

2. No.
3. No.
4 Unconstitutionality of political parties.

B.

1.

a. Constitutional review decisions are directlyceoéable.

b. Annulled immediately. The Constitutional Cousthaot modify the
norm.

c. No need for implementation by another organ.

d. The effects of annulment may be postponed foagimum period of one
year, only if the Constitutional Court so decides.

e. No automatic effect regarding similar cases thiave already been
the subject of a final decision.

f. No.

2. No procedure for constitutional complaint.
3.

a.Yes.

b. Erga omnes.

c. No.

d.Yes

e. No such possibility.

Same rules apply to concrete and abstractweBeecial rules
apply in cases regarding the prohibition of pdditiparties.

II. The annulment decision takes effect immedigtilyother words, the
normative act becomes null and void. Thereforeetli®no question of
another organ charged with implementing the Cantstital Court
decisions.

[ll. No such possibility.
IV. No such cases.
V. No such cases.

Prof. Ergun Ozbudun
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UKRAINE

EXECUTION OF CONSTITUTIONAL REVIEW DECISIONS
I. General questions on the constitutional review
A. The type of constitutional review and its subject:
1. Constitutional review of normative acts

a) preliminary review in the form of opinions idexfted over international treaties submitted to
the Verkhovna Rada of Ukraine for granting agregmartheir binding nature (article 88 of the
Law of Ukraine “On the Constitutional Court of Ukma”) and draft laws introducing
amendments to the Constitution of Ukraine (Artit®® of the Constitution of Ukraine).

b) abstract constitutional review is exercised loa basis of direct filing applications with the
Constitutional Court of Ukraine by subjects of tight to a constitutional petition: President of
Ukraine; not fewer than forty five National Deputief Ukraine; the Supreme Court of Ukraine;
Human Rights Commissioner of the Verkhovna RadadJkfaine; Verkhovna Rada of the
Autonomous Republic of Crimea (part 1 of Article0lof the Constitution of Ukraine).

They may apply to the Constitutional Court of Ukeairequesting to decide on issues of
conformity with the Constitution of Ukraine (corstionality) solely with regard to the
exhaustive list of normative legal acts laid dowrmpart one of Article 150 of the Constitution of
Ukraine:

* laws and other legal acts of the Verkhovna Raddkoéine;

° acts of the President of Ukraine;
* acts of the Cabinet of Ministers of Ukraine;
* legal acts of the Verkhovna Rada of the Autonon®epublic of Crimea.

In addition, the same subjects may apply in atratisway requesting for the provision of an
official interpretation of the Constitution and lavef Ukraine (paragraph two of part one of
Article 150 of the Constitution of Ukraine). Althglr part one of Article 93 of the Law of
Ukraine on the Constitutional Court of Ukraine dmsites that “the ground for a constitutional
petition with regard to an official interpretatiaf the Constitution of Ukraine and laws of
Ukraine is the practical need of ascertainmentyifedation, or official interpretation of
provisions of the Constitution of Ukraine and laefsUkraine”, and practice relates “practical
need” exactly to abstract issues of law makinglandapplication.

c) concrete review is exercised by the Constit@iddourt of Ukraine in the case regulated by
article 83 of the Law on the Constitutional Courtiraine:
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“In the event if in the course of general judigmbceedings a dispute arises with regard to the
constitutionality of the norms of law that is appl by the court, the proceedings in the case
shall be terminated.

In such circumstances, constitutional proceediigdl $e initiated in the case, and the
case shall be considered by the Constitutional Gufudkraine without delay”. There was not a
single record of the consideration of cases putsigethe procedure envisaged by article 83.

Quasi-concrete (indirect) constitutional review maglude: provision of the official
interpretation of the Constitution and laws of Uke requested by subjects of the right to a
constitutional petition: citizens of Ukraine, algerstateless persons and legal entities, if “tieere
ambiguous application of provisions of the Consiiu of Ukraine or laws of Ukraine by the
courts of Ukraine and other bodies of state powaviged the subject of the right to a
constitutional petition believes that this may tesar has resulted in a violation of his/her
constitutional rights and freedoms” (article 94t Law of Ukraine on the Constitutional Court
of Ukraine).

Pursuant to part two of article 95 of the Law dr&lne on the Constitutional Court of
Ukraine “in the event if during the interpretatioha Law of Ukraine (its individual provisions)
the availability of the indicia of its non-conforyi with the Constitution of Ukraine was
established, the Constitutional Court of Ukrainethe same proceedings shall decide on the
issue in respect of the unconstitutionality of thesv” and part three of article 61 of the Law on
the Constitutional Court of Ukraine “if the courskthe consideration of the case according to
a constitutional petition or a constitutional agpeaealed the non-conformity Ukraine of other
legal acts (their individual provisions) with the@titution of Ukraine, in addition to those with
regard to which the proceedings in the case waetiated, and which affect the adoption of the
decision or the provision of an opinion in the cabe Constitutional Court of Ukraine shall
adjudge such legal acts (their individual provisijpanconstitutional”. In the course of effecting
official interpretation on the basis of a constdogl petition the Constitutional Court may
adjudge unconstitutional other legal acts: lawd ather legal acts of the Verkhovna Rada of
Ukraine; acts of the President of Ukraine; actthefCabinet of Ministers of Ukraine; legal acts
of the Verkhovna Rada of the Autonomous Republi€mea.

d)
* acts of ministries and other central bodies ofetkecutive power

* acts of the National Bank of Ukraine
* acts of bodies of regional and local self-governine
* acts of regional and local state administratioxedative)

2. The Constitutional Court of Ukraine exercigesdental review by adjudging omissions of
law unconstitutional (not laid down in the legigbat, but exists in practice). Thus, in the case on

! Although there were cases when courts of generaidjgtion in violation of article 83 of the Law ¢fkraine on
Constitutional Court of Ukraine in their decisioadjudged certain norms of the law to be uncortgtital , e.g.
judgment of Pechersk district court of the cityKgfiv of 21 December 1999 in the case based on YAiyhoriev's
complaint (certain provisions of tHeaw of Ukraine “On All-Ukrainian and Local Referend’ were deemed
unconstitutional)
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the elections of National Deputies of 26 Februa@98], in deciding on the issue of conformity of
the Law of Ukraine “On Elections of National Demgiof Ukraine” with the Constitution of
Ukraine, the Constitutional Court of Ukraine releghomissions in provisions of parts one,
three and five of article 15 of this Law, which didt provide for citizens’ rights to appeal to the
court actions or omissions of officials and offe@f district, constituency and Central electoral
committees. The Constitutional Court of Ukrain@asged a decision on the non-conformity of
these provisions with the Constitution in view lo¢ tdesignated omission.

3. The right to a constitutional complaint is nea#able in the Constitution of Ukraine. In order
to defend their constitutional right individuals yrapply either through subjects of the right to a
constitutional petition (abstract constitutiona¥ieav) or pursuant to the procedure of article 83
of the Law on the Constitutional Court of Ukraime:the event where in the course of general
proceedings there arises a dispute with regardegaonstitutionality of norms of the law that is
applied by the court, proceedings in the casd beakrminated and the case shall be considered
by the Constitutional Court of Ukraine withowlay; and pursuant to article 94 of the Law on
the Constitutional Court of Ukraine through a ddosonal petition with regard to official
interpretation of the Constitution and laws of Ukea

4. Unconstitutionality of political parties and eeénda, conflicts among domestic subjects,
conflicts between state bodies are not regulatettidykrainian Law.

Among other spheres of constitutional review tHfang may be listed:

° pursuant to article 79 of the Law of Ukraine on @enstitutional Court of Ukraine provision
of opinions with regard to the observance of thastitutional procedure of investigation and
consideration of the case on the removal of tlesiBent of Ukraine from office in accordance
with the procedure of impeachment establishedibigles 111 and 151 of the Constitution of
Ukraine;

° pursuant to Article 159 of the Constitution of Uik an opinion in respect of conformity of
the draft law on introducing amendments to the Sfiartion of Ukraine with the requirements
of Article 157: “The Constitution of Ukraine shalbt be amended, if the amendments foresee
the abolition or restriction ofiuman and citizens' rights and freedoms, or if they oriented
toward the liquidation of the independence or \tiola of the territorial indivisibility of Ukraine.
The Constitution of Ukraine shall not be amendecanditions of martial law or a state of
emergency”; and Article 158 of the Constitution Wkraine: “The draft law on introducing
amendments to the Constitution of Ukraine, considdyy the Verkhovna Rada of Ukraine and
not adopted, may be submitted to the Verkhovna Rédikraine no sooner than one year from
the day of the adoption of the decision on thidtdeawv. Within the term of its authority, the
Verkhovna Rada of Ukraine shall not amend twice game provisions of the Constitution of
Ukraine”.

B. The effects of constitutional review decisions:

1. Concerning normative acts

a) in accordance with article 69 of the Law of alke “On the Constitutional Court of Ukraine”
decisions and opinions of the Constitutional Cafitykraine shall be equally mandatory for the
execution.

b) in conformity with part one of Article 152 ofd@hConstitution of Ukraine “Laws and other
legal acts, by the decision of the Constitutionadu@ of Ukraine, are deemed to be
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unconstitutional, in whole or in part, in the evémt they do not conform to the Constitution of
Ukraine, or if there was a violation of the procerlestablished by the Constitution of Ukraine
for their review, adoption or their entry into fercLaws and other legal acts, or their separate
provisions, that are deemed to be unconstitutioh@de legal force from the day the
Constitutional Court of Ukraine adopts the decision their unconstitutionality”. The
Constitutional Court of Ukraine is not entitledntmdify legal norms.

c) the matter has not been regulated in the lg¢gsladecisions on voiding legal norms do not
require special execution.

d) no, it is impossible.

e) the Constitutional Court of Ukraine invokes ritgtivation procedure in the previous cases
that are of similar nature, which is called “a leg&and” of the court on a certain issuesut
generisequivalentof ratio decidendi which the Constitutional Court of Ukraine dedudexin

its practice (not laid down by law);

f) yes, it may. In accordance with part two of @gi70 of the Law: “In the event of necessity,
the Constitutional Court of Ukraine may determiméts decision or opinion the procedure and
the terms for their execution and make the respgecétate bodies responsible for the
enforcement of a decision or observance of an opirirhe Constitutional Court of Ukraine is
entitled to demand from the bodies of state powesighated in this article a written

confirmation of the execution of decisions or akaace of an opinion of the Constitutional
Court of Ukraine”. The fixed time for it is ngpacified.

2. Concerning the protection of constitutional ridnts

There is no right to a constitutional complainthe Constitution of Ukraine.
3. Furthermore , do constitutional review decisionfiave:

a) binding force?

-decisions are binding in view of tmatio decidendiprinciple and the “similar cases shall
be decided similarly” principle, which ensues froine practice of the Constitutional Court of
Ukraine. However, the sphere of the operation &« tloctrine has not been elaborated in the
legislation of Ukraine.

b) res jucdicataforce?

-the courts of Ukraine do not recognise the judicataprinciple; actually all decisions of
the Constitutional Court of Ukraine on the issuésanstitutionality and official interpretation
have theerga omnegffect;

c) force of law?
-this is recognised only in the doctrine (“negatiegislator”);

d) decisions of the Constitutional Court of Ukrame subject to be published in théisnyk
Konstytutiinoho Sudu Ukraifly (Herald of the Constitutional Court of Ukraine) darthe
“Ofitsiinyi Visnyk Ukrainy” (Official Gazette of Ukraine);

e) this matter has not been regulated in the naltiegislation of Ukraine.
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II. What means are available to ensure the executio of constitutional review
decisions?

1. The national legislation of Ukraine lacks legarms which would specify a special
body charged with the duty of the execution of siecis.

2. According to article 70 of the Law of Ukraine thre Constitutional Court of Ukraine:

“Article 70. The procedure for the execution ofc@eons and opinions of the
Constitutional Court of Ukraine.

Copies of decisions and opinions of the Constiha&loCourt of Ukraine, on the next
working day after they are made officially publshall be sent to the subject of the right to a
constitutional petition or a constitutional appealwhose initiative the case was considered, to
the Ministry of Justice, and also to the body oWvpo that adopted the legal act which was the
subject-matter for the consideration in the Coustihal Court of Ukraine.

In the event of necessity, the Constitutional Cof@itttkraine may determine in its decision
the procedure and terms for its execution and @ilake the respective state bodies responsible
for the enforcement of the decision or observari¢benopinion.

The Constitutional Court of Ukraine has the rightilemand from the bodies designated in
this article a written confirmation of the executiof the decision or observance of the opinion
of the Constitutional Court of Ukraine.

A failure to execute decisions and adhere to theiops of the Constitutional Court of
Ukraine entails liability pursuant to law”.

[ll. What are the consequences if constitutional reiew decisions are not executed or
were not executed within a reasonable time?

It is difficult to answer due to lack of regulat®n this matter in Ukrainian Law. The
practice proves no consequences in this case.

IV. Cases where decisions are not executed

A. Yes. For instance, in the decision of the Constital Court of Ukraine in the case
based on the constitutional submission with regarthe official interpretation of the provisions
of articles 3 and 5 of thieaw of Ukraine “On the Status of Deputies of LoRaldas of National
Deputies”of 13 May 1998 No. 64098 the Constitutional Court of Ukraine held:

“l. To deem to be such that do not conform to thengfitution of Ukraine (are
unconstitutional) provisions of part one of arti@leof the Law of Ukraine “On the Status of
Deputies of Local Radas of National Deputi¢s'the effect that eada deputy may not be head
of a local state administration or its head, hdatsetructural subdivision, a procurator.

To rule that a deputy of a village, settlementy,ctlity district, district, oblastada who
holds an office of head of a local body of exeaiower or any other office to which the effect
of the Constitution and laws of Ukraine in respafctestrictions on compatibility extends, may
not combine his official activity in this office #i the office of a village, settlement, city head,
secretary of a village, settlement, cigda, head and deputy head of a city district, district
oblastrada as well as with other work on a permanent basradas their executive bodies and
staff.
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2. Provisions of part one of article 3 of thew of Ukraine “On the Status of Deputies of
Local Radas of National Deputieshall be understood in such a way that the authofia
deputy of a village, settlement, citgda, head and deputy head of a city district, disttiast
rada shall be terminated ahead of time in the evertvailability of the grounds listed therein,
certified by official documents, without the adaptiof a decision of the respectirada.

3. The Verkhovna Rada of Ukraine, President of Waathe Cabinet of Ministers of
Ukraine, local state administrations, in accordangéh their authority, shall ensure the
execution of this Decision.

4. The Decision of the Constitutional Court of Uk shall be binding for the execution
on the territory of Ukraine, final and unappealdble

However, it is the fact that in a number if regiaidJkraine the heads of the regional state
administrations (executive) hold at the same timsitpns of the heads of regional (local)
bodies of self-governmentadag, including the city of Kyiv where the major of Kyis the
chairman of Kyiv'gadaand the head of the Kyiv's state administratiore ¢etive).

B. Political reasons

V. Cases of unsatisfactory execution

A. Yes. For instance, in the decision of the Constina#tl Court of Ukraine in the case
based on the constitutional petition with regarddéath penalty of 29 December 1999 No.1-
33/99 the Constitutional Court of Ukraine ruled:

“1. Provisions of article 24 of the General Pard @novisions of the sanctions of articles of
the Special Part of the Criminal Code of Ukrainattprovide for death penalty as a type of
punishment shall be deemed to be such that doordbien to the Constitution of Ukraine (
unconstitutional).

2. The provisions of the Criminal Code of Ukrairmufd to be unconstitutional shall
become void from the day of the adoption of thigiBien by the Constitutional Court.

3. The Verkhovna Rada of Ukraine shall bring them@ral Code of Ukraine in line with
this Decision of the Constitutional Court of Ukrain

4. The Decision of the Constitutional Court ofrbike shall be binding for execution on the
territory of Ukraine, final and shall be not sulijexappeal.”

Thus the Constitutional Court of Ukraine found tthegenalty to beabsolutely
unconstitutional in Ukraine both in peace and war ime.

B. However, on political motives, in contravention of the said Decision of the
Constitutional Court of Ukraine, on 22 February @@Be Verkhovna Rada of Ukraine adopted
the Law of Ukraine No. 1484-111 on the ratificatiaf the 1983 Protocol No.6 to the Convention
for the Protection of Human Rights and FundameRtaedoms concerning abolition of death
penalty. According to this Laweath penalty will be applicablein Ukraineduring war time.
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I. General Questions
A. Type of constitutional review and its subjects

1. In the United States, the federal Constitutiorbinding on all judges, state and
federal, and hence every judge in every court ofega jurisdiction — whether state or federal,
whether inferior or superior — can and must engagenstitutional review of “normative acts.”

It would be unconstitutional, for example, in Unit8tates practice for an inferior state
judge torefuseto engage in constitutional review of a local lgwovided that the judge was
prepared to enforce the local law and provided ghabnstitutional question had been properly
raised. A local judge who enforced a local pietdegislation, while refusing to engage in
constitutional review thereof, would be regardediatating the Constitution’s requirement that
“the Judges in every State shall be bound theratoy, Thing in the Constitution or Laws of any
State to the Contrary notwithstanding.” UC&NST. art. VI, 8 2.

Constitutional review can be exercised, howeverly om a concrete “case or
controversy.” There is no “preliminary” or “advigdrconstitutional review in the United States,
where those terms refer to the ability of a govezntal actor or body to procure an opinion from
a United States court on the constitutionality @mg proposed law or course of action before
that law has been enacted or before that couraetiain has been taken.

Standing to bring constitutional claims is limitéal parties specifically aggrieved or
injured by the challenged law or action. Theraddegislator’'s standing; members of Congress
have no special standing to bring constitutionaines against federal statutes.
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A small class of constitutional provisions are édasd “non-justiciable.” Hence it is
possible for some legislative or executive actibmsbe immune to judicial review. Most
scholars, for example, consider the impeachmentgs® to be non-justiciable and hence not
subject to judicial constitutional review.

2. In general there is no review of unconstitugioomissions to legislate in the United
States. Exceptions could include rare situationsvhich specific, affirmative constitutional
duties had been laid upon the Congress or the Is@gitdatures but had been wholly ignored (as
if, for example, Congress refused to enact legstator the taking of the decennial census,
which is specifically required in the Constitution)

3. The protection of constitutional rights is tttg@ef subject of constitutional review in
the United States. Again, an individual’'s claimatthis constitutional rights have been violated
can be heard in a variety of courts, state andr&daferior and superior.

4. Numerous matters are subject to constituticeew in the United States in addition
to the protection of individual rights. Prominemample include: (a) the separation of powers
among the three federal branches of governmentlanthe allocation of powers between the
federal and state governments. No special rulpkyap such cases.

B. Effects of Constitutional Review

1. The courts’ constitutional decisions, when firere not merely declaratory in the
United States. They are immediately effective dnidy binding on all parties, including
governmental parties, to whom they are directedlawk declared unconstitutional is null and
void.

American courts have no express authority to maaifiorm or law. They can, however,
strike down portions of a law as unconstitutionliles sustaining the rest of the enactment — a
result that, in effect, can be said to “modify” theginal law.

An order entered by a lower court declaring a lawanstitutional can be stayed pending
appeal to a higher court. A final decision dedgria law unconstitutional is, however,
immediately effective within the area of the cosifjtirisdiction. Its effect cannot generally be
“postponed.” No American is obliged to comply waHaw declared unconstitutional by a final
judgment of a court of competent jurisdiction.

In appropriate cases, however, a court may postganeffectuation of any affirmative
remedies it has ordered. Thus in the well-knowseaafBrown v. Board of Educatior347 U.S.
483 (1954), the United States Supreme Court rubed tacially segregated public schooling
violated the equal protection guarantees of thes@mion, but permitted states a reasonable
period of time to devise remedies to cure this nsttutionality.

The United States judiciary has plenary authontgrder other governmental organs and
officers to take specific actions, within specifieriods of time, to remedy a constitutional
violation. The courts can set deadlines for suctioa and can in appropriate cases impose
severe penalties for refusal to comply with suaecs. As an example, although an exceptional
one, the federal courts have in some cases becorrseers of state prisons found to have
engaged in repeated, systematic, and intentionalations of the constitutional rights of
prisoners.
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Decisions by United States courts on constitutiomatters do not apply only to the
parties in the particular case before the coufts. example, a final decision by the United States
Court of Appeals for the Ninth Circuit declaringaav unconstitutional is fully binding on all
courts in all cases in California, Oregon, Wastongaind elsewhere within the area of the Ninth
Circuit’s jurisdiction.

On the other hand, such a decision would be mgrehguasive authorityor courts
outside the Ninth Circuit. For example, the Unitethtes Court of Appeals for the Second
Circuit (which includes New York) is free to disagrwith the Ninth Circuit’s judgment as to the
constitutionality of a given law. Governmentalastin the Ninth Circuit must follow the Ninth
Circuit's decisions, while actors in the SecondcGir must follow the Second Circuit's
decisions. In such circumstances, the conflict wilimately be resolved by the United States
Supreme Court. A final decision by the SupremerCmubinding on all courts and all other
actors in all cases presenting the same issuevof la

2. Ajudicial decision “quashing” the action of administrative or executive agency on
constitutional grounds is decisive. It is not ‘sback” to that organ for a new ruling, unless the
court so orders.

3. Constitutional decisions by American courtseéhainding precedential force. They
are controlling authority for inferior courts. When a court canfts an issue that it has itself
decided on a previous occasion, the earlier datigipically has the qualified force atare
decisisfamiliar to the common law system. There are, &y, instances in which an American
court can be without power to overrule its own pdecisions.

The federal appellate courts (the “circuit” courg®nerally decide cases in three-judge
panels. When such a panel renders a decisiorggreaed party can petition the entire court for
rehearing. Such a petition is granted only in vexgeptional cases. Ordinarily, then, a three-
judge panel will decide cases on behalf of thererdourt. In such cases, a future three-judge
panel of the same circuit will in principle lacktharity to overrule a decision by a prior three-
judge panel. Thus a prior decision by the Unitéates Court of Appeals for the Ninth Circuit
will not only be binding on district courts withthe jurisdiction of the Ninth Circuit, but also on
future three-judge panels of that circuit. But Miath Circuit sittingenbanc(as a whole) would
have authority to overrule any prior Ninth Circdécision.

Constitutional decisions by American courts havé fas judicataeffect. They are
published in an official reporter as well as inestheporters and on the internet.

Il. Means Available to Ensure Execution

The authority charged with executing constitutiojulgments in the United States will
depend on the nature of the case and the partieseltbe court. Because constitutional review
in the United States is concrete — it occurs onlaétual cases and controversies — courts that
strike down a law or other governmental action asounstitutional will characteristically order
the losing party in the case at hand to take tipecgypiate measures to execute the court’s order.

lll. Consequences when Decision is Not Executed
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In the event that state actors do not comply wilndécial constitutional decision, the full
force of the United States Government is in prilecigvailable to ensure execution. To take
once again the well-known example Bfown v. Board of Educationn which the Supreme
Court ordered southern states to permit black sitisdeo attend “white” public schools, the
President of the United States ultimately called the National Guard to enforce the Court’s
orders in Georgia and to protect the safety oflbkiadents.

IV. Cases Where Decision was Not Executed

There are no recent cases of non-execution. Tardeen no case of absolute refusal to
execute for about two hundred years.

V. Cases of Unsatisfactory Execution

There are many cases of unsatisfactory executiarying greatly in nature. A typical
problem of this sort for the United States miglat, €xample, concern a judicial order finding
that a given prison is unconstitutionally overcr@add Genuine steps may be taken to relieve the
overcrowding, but these steps may be insufficianthe problem may recur later. Another
example might be police forces that continue toagegin constitutionally prohibited conduct
even after judicial decisions ordering that suchcpces cease and desist. The problem here
involves in part the difficulties of monitoring and part the difficulties of translating legal
decisions understandable to trained lawyers infieceé¥e on-the-street rules understandable and
acceptable to police officers.
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URUGUAY

Ref: 16.80/00-829
MAS/nd

Paris, le 31 octobre 2000

Monsieur G. BUQUICCHIO
Secrétaire de la Commission de Venise
67075 STRASBOURG Cedex

Monsieur le Secrétaire,

Je suis désolé de n'avoir pas répondu plus tott@ uestionnaire sur « L'exécution
des arréts des juridictions constitutionnelles ajsnyai été absent pendant plus d’un mois et
viens seulement d’en prendre connaissance.

Permettez-moi de vous adresser ci-jointe la coma espagnol - des dispositions qui
régissent la déclaration d’inconstitutionnalité des en Uruguay et I'annulation des actes
administratifs, généraux ou particuliers. Vous wenez, a la lecture de ce document, une bonne
partie des réponses aux questions qui figurent Bagsestionnaire, sans perdre de vue ce que
stipule I'art. 259 (les sentences de la Cour Suprélm Justice s’appliquent exclusivemanin
cas concret).

. 1A

Seuls les lois (actes juridiques approuvés paolevdir |égislatif et promulgués par le
Pouvoir exécutif), ainsi que les décrets des gmements départementaux (actes-régles
approuvés par le Conseil départemental et promslga¥ le Maire) peuvent étre déclarés
inconstitutionnels. Les actes normatifs (par exeng@crets du Pouvoir exécutif), qui ne sont ni
des lois ni des décrets départementaux, ne peéwentinnulés par le Tribunal du Contentieux
Administratif que s’ils sont contraires a une regéedroit ou ont été dictés par détournement de
pouvoir. Le contréle préventif n'existe pa€’est toujours «a posteriori ». La juridiction
constitutionnelle ne peut modifier la loi, ni sé&cidions faire force de loi.

B.

La sentence de la Cour Supréme de Justice ne isjappju’au cas particulier : la loi ne
s’applique pas aux parties en procés ni aux irdéssmais elle n'est pas déclarée nulle, ni
dérogée par la sentence. Elle reste en vigueun’jusg qu’une autre loi la modifie ou la déroge.
Il n'y a pas d'effet « erga omnes »
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Seul dans le cas de «accién de amparo », le Jngexercice peut ordonner a
I’Administration d’agir, mais cette possibilité stpas utilisée dans mon pays pour remettre en
guestion la constitutionnalité des lois.

V.

Notre systéme - qui date de 1934 - a fait ses g®uwais a choisi un chemin
intermédiaire : la loi déclarée inconstitutionndlp@r le Pouvoir Judiciaire) reste en vigueur tant
que le Pouvoir Législatif n'en a pas décidé autr#m€e systéme respecte le principe de
séparation des pouvoirs mais oblige les particuléeralléguer des actions ou des exceptions
d’inconstitutionnalité (art. 258) chaque fois gsi'e considérent Iésés dans leurs intéréts, méme
s'il existe déja une jurisprudence sur I'incongtdonalité qui les affecte.

Il est évidemment que ma réponse n'aborde qu’ufi@énpartie du questionnaire, mais
jestime que de nombreuses questions trouvent téponse dans la simple lecture de la
Constitution qui, au moins pour nous - est suffiseent explicite.

Veuillez agréer, Monsieur le Secrétaire, I'expresgie ma considération distinguée.

Miguel Angel SEMINO
Ambassadeur
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Ref: 16.80/00-856
MAS/nd

Paris, le 15 novembre 2000

Monsieur G. BUQUICCHIO
Secrétaire de la Commission de Venise
67075 STRASBOURG Cedex

Monsieur le Secrétaire,

Ma réponse au questionnaire sur «L’exécution detsa des juridictions
constitutionnelles », que j'ai précédemment envoggtela définitive, car loin de mon pays, de
ma bibliothéque et occupé a ma tache diplomatidue’est difficile de rédiger un rapport plus
complet, comme j'aurais aime le faire.

Je joins une traduction (libre) en frangais depakgions qui régissent en Uruguay, en
matiere d’'inconstitutionnalité (Constitution de 96

Je précise que le probleme de I'exécution des seesede la Cour Supréme de Justice
ne se pose pas, chez nous, car la décision estaarisours d’'un proces et pour un cas particulier
(effet «inter parties ») exclusivement : la loickd&ée inconstitutionnelle sera inapplicable a
celui qui a agi (demandeur) ou qui a opposé I'ettoap

Par exemple I'Etat prétend percevoir d’'un particulier unarsoe d’argent au nom d’un
imp6t. En réponse, le particulier, soutient qudoiaqui établit cet imp6t est contraire a la
Constitution pour tel ou tel motif. Le proces esssitdt porté devant la Cour Supréme de Justice
qui tranchera de fagon définitive. Si elle décliardoi inconstitutionnelle, I'Etat ne pourra pas
recouvrer I'imp6t en question et si elle la déclamnforme a la Constitution, le proces est
renvoyé aupres du Tribunal d’origine qui conclueat pne sentence ordonnant au particulier de
payer ce qui est dd.

Veuillez agréer, Monsieur le Secrétaire, I'expresgie ma considération distinguée.

Miguel Angel SEMINO
Ambassadeur
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TRADUCTION LIBRE

Art. 256 - Les lois pourront étre déclarées inconstitutal@as pour raison de forme ou de
contenu, selon ce qui est établi par ce qui sulit.

Art. 257 - La connaissance et la résolution originale atlessive en la matiere est de la
compétence de la Cour Supréme de Justice : eli@a devprononcer sur les formalités requises
des sentences définitives.

Art. 258 - Toute personne qui se considére lésée dansgenéti direct, personnel et Iégitime,
pourra réclamer l'inconstitutionnalité d’'une loi €inapplicabilité des dispositions qui en
émanent :

1) Par la voie d’'une action qu’elle entreprendraras de la Cour Supréme de Justice.

2) Par la voie d’exception, dans n’importe queliegédure judiciaire.
Le Juge ou le Tribunal saisi d’'une procédure juiie, ou le Tribunal du Contentieux
Administratif, selon les cas, pourront égalementmaleder d'office la déclaration

d’inconstitutionnalité d’une loi et son inapplidkt®, avant de dicter une résolution.

Dans ce cas, de méme que dans celui prévu au la°@océdure sera suspendue et I'affaire
portée devant la Cour Supréme de Justice.

Art. 259 - L'arrét de la Cour Supréme de Justice s’appliglexclusivement au cas concret et
n'aura d’effet que sur I'affaire en question.

Art. 260 - Les décrets des Gouvernements Départementaufoguiforce de loi dans leur
juridiction, pourront également étre déclarés imtibationnels, en application des dispositions
établies dans les articles antérieurs.

Art. 261 - La loi réglementera les procédures pertinentes.



