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Introduction

At the dawn of the twenty-first century, consiibutal courts have become one of the pillars
of the primacy of law and, more generally, of cdosbnal law. Even though their role and
jurisdiction differ from State to State, since th&gre instituted in very different historical
and political circumstances, it is essential thiagirt decisions should be carried out
effectively. Accordingly, the main aim of this sjut$ to consider the effects of judgments of
constitutional courts and their execution, an esergvhich will be carried out in Parts 2 and
3. These questions, however, cannot be divorced &0 examination of the type and purpose
of the review of constitutionality, which will bensidered in Part 1.

Consequently, this study is not confined to issedating to the execution of constitutional
decisions, but sets out to provide a general dasmni of the functioning of constitutional
courts of States taking part in the proceedinghefVenice Commission. The study is based
on the questionnaire on judgments of constitutic@irts and their execution which was
adopted by the Venice Commission following its“48eeting (June 200D)44 Stated sent
replies to the questionnaire to the Secretariat.

For the purposes of this study, constitutional toaray be defined as being judicial bodies of
last instance which review constitutionality.

What may be involved is:
- a constitutional court which is, in principle,ettonly competent court in constitutional

review matters and which_thereforecarries out concentrated review, beaitposteriori
(examplesAustria®, Italy*, Latvia®) ora priori (France’) or both Hungary);

- a supreme court which determines constitutiomggudtes at last instance in the context of a
system of diffuse reviewQanad&, Ireland’, Japart®, Netherlands, Norway United State's);

- an intermediate situation: for example, Estonig the Supreme Court carries out
concentratef review; in Israel the constitutional court participates in a systerhicw
combines both diffuse and concentrated reviewdrtugal® and to an even greater degree in
Malta'®, the constitutional court is involved in a diffusgsem of review; inGreece the

1 CDL (2000) 45.

2 Albania, Andorra, Armenia, Austria, Azerbaijd@elgium, Bosnia and Herzegovina, Bulgaria, Canada,
Croatia, Cyprus, Czech RepubliDenmark, Estonia, Finland, France, Germany, Greece, Hundeeiand,
Ireland, Israel, Italy, Japan, Republic of Koreat\ia,Liechtenstein, Lithuania, Luxembourg, Malta, Moldova,
Netherlands, NorwgyPoland, Portugal, Slovakia, Slovenia, Spain, Sme&witzerland, Turkey, Ukraine,
United States, Uruguay. See document CDL (200@r2D89add. rev.

%See in particular Article 140 of the Constitution Cst.).

* Cf. Article 134(1) Cst.

5 Article 16 of the Law on the Constitutional Court.

8 Article 54 and 61 Cst.

7 Article 1 of the Law on the Constitutional Court

8 Article 35 ss of the Law on the Supreme Court.

° Article 34(4)(1) Cst. (see also Article 34.3.2).

10 Article 81 Cst.

1 Article 111, VI(2) Cst.

12 Article 149(3) Cst., Article 2 ss of the Law on Custitutional Review Court Procedure.

13 Cf. Article 280 Cst.

14 Article 95 Cst.
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higher courts rule as courts of last instance igystem of diffuse review, but cases are
referred to a Special Supreme Court when the higberts have issued conflicting rulings as
to the constitutionality or the meaning of a law.

I. The type and purpose of the review of constitutinality

The review of constitutionality takes different rice depending on the State concerned.
Furthermore, the various types of constitutionalie® have differing consequences with
regard to the carrying out of judgments, which ax why it is appropriate to consider them
here.

1. Preliminary review

Preventive review is carried out with regard teegal text before it enters into force. Such
review is generally carried out by constitutionaluds Erance®) or supreme courts
(Estonid®), which carry out a concentrated review. In sontateS, preventive review is
carried out only with regard to international tiest thereby enabling any conflict between
constitutional law and international law to be alesl @Armenid’, Azerbaijart®, Bulgaria?®,
Lithuania®, Sloveni&', Spairf?); the German Constitutional Court has even introduced
preventive review oflaws ratifying treaties with a view to avoiding such conflicta |
Austrig?® and I taly?*, preventive review is confined to the allocatidrcompetences between
central government and the Lander or regions Preventive review is not precluded in
systems which, in principle, practise diffuse rewiesuch asCanada where it exists in the
form of a request for a consultatiVeopinion, orlreland (where it falls exclusively to the
Supreme Cou??); in Norway, Parliament may ask for the opiniontloeé Supreme Court on

points of law?’

As we shall see later, preventive review raisey ¥ew problems as far as execution is
concerned. This is because the contested act sjmigdy does not enter into force and is not
liable to be implemented.

2. Abstract review

Apart from preliminary & priori) review, review in the abstract (or principal mw) of
constitutionality relates to provisions that aneatly in force, and hence is carried exitpost
facto Such review exists in most States with a systéncomcentrated review, with the
exception of theRepublic of Koreand Luxembourg Moreover, it is not ruled out in States

!5 Articles 54 and 56 ss Cst.

16 Article 107 Cst., Article 4(1)(2) and 4(1)(5) oftie Law on Constitutional Review Court Procedure.
7 Article 100(2) Cst.

18 Article 130(111)(6) Cst.

19 Article 140(1)(4) Cst.

20 Article 105(3)(3) Cst. and 73(3) of the Law on th€onstitutional Court.
2L Article 160(2) Cst.

22 Article 95(2) Cst.

% Article 138(2) Cst.

24 Cf. Article 39 of Law N° 87 of 11 March 1953.

% Articles 55-56 of the Law on the Supreme Court.

% Article 26 Cst.

%7 Article 83 Cst.
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applying diffuse review Ganada, Ireland and Switzerland in the case of legislative
measures of the cantdfis

Abstract review — whether it be solely preventifies{ case), solely repressive (second case)
or a combination of the two (third case) — is @triout generally at the request of an
authority.

Examples:

- France (first case): a case may be referred only by tiesiBent of the Republic, the Prime
Minister, the President of the Assembly, the Pesidf the Senate, or sixty members of the
National Assembly or Senatéts

- Romania(first case): a case may be referred by the Reasiof Romania, the President of
either of the two Chambers of Parliament, the govent, the Supreme Court of Justice or at
least 50 Deputies or 25 Senatfrs

- Czech Republi¢second case): an application for the annulmefeag$lative provisions and
others may be made by actively legitimate bodies, sictha President of the Republie,atr
least forty-one_Members of Parliam&nor also following the lodging of a constitutional
complaint?

- Moldova (second case): the Constitutional Court mayseeedby the President of the
Republic, the government, the Minister of Justitee State Prosecutor, Members of
Parliament and parliamentary grof’fbs

- Bulgaria (third case: preventiveeview relates solely to international treati¥és)the
Constitutional Court meets at the request of adtleae-fifth of Members of Parliament, the
President,the Supreme Court of Cassation, the Supreme Adminisative Court, the
Council of Ministers or the State Prosectitor

- Portugal (third case): preventive review is requested by Bresident of the Republic
(Ministers in the case of lower-ranking provisigrsy post factaeview by the President of
the Republic, the President of the Assembly ofRkeublic, the Prime Minister, therovedor
da Justicia the Prosecutor of the Republic, one-tenth ofMleenbers of the Assembly of the
Republic, the Ministers of the Republic, the regidegislative assemblies, eft.

- Hungary (third case): although preventive review can only b requested by the
President of the Republi¢’, any citizen may request repressive review withouthe need
to demonstrate a particular interest éctio popularis)®.

28 Article 84 of the Federal Law on the Organisatiorof the Judiciary.
29 Articles 54 and 61 Cst.

%0 Article 144.a Cst.

31 Article 64 of the Law on the Constitution@burt.

32 Article 74 of the Law on the Constitutional Court.

33 Article 25 of the Law on the Constitutional Court.

3 Article 149(1)(2) and (4) Cst.

% Article 150(1) Cst.

% Articles 279 and 281 Cst.

37 Article 35 of the Law on the Constitutional Court.

38 Article 32a(3) Cst., Articles 1(b) and 21(2) of ta Law on the Constitutional Court.
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- Italy (third case): preventive review relates only to reignal laws and to those enacted
by the provinces of Trento and Bolzan®: State legislation, on the other hand, is subject
to repressive review in the abstract at the requesof a region or one of the afore-
mentioned province$’.

- Liechtenstein presents a special case. Firstly there is the ctas type of abstract
repressive review at the request of the governmenta municipality or, more

innovatively, one hundred citizens, but only in regect of orders of the executivé.

Secondly, where a law does not strictly speaking fiinge the Constitution but is

nonetheless not wholly in conformity with it, the $ate Court can deliver an “appeal

decision” directed at the legislature, with a viewo amendment of the law in question.
This procedure is the result of recent new — and dputed — case law. Lastly, although
there is no real provision for preventive review, he Court can deliver advisory opinions
on general matters of constitutional law*?

3. Preliminary review

The constitutionality of provisions may also beiegved when considering a specific case
(preliminary — also termed specific or incidentakview).

Specific review exists in the first place in syssewof diffuse review (example€anada,
Japan, Malt4® Netherlands, Portugaf, United State's).

In contrast, in States where there is concentnaei@¢w of constitutionality, review takes the
form of a reference for a preliminary ruling by thielinary courts to the Constitutional Court.
This system is applied, for example, Bgtonid®, Italy*’, Lithuani&’®, Luxembour$ and
Turkey®.

Preliminary references may be combined with thesibdgy of bringing proceedings in a
specific case before the Constitutional Court fiotation of constitutional rights, which may
in turn result in a preliminary review of legiskaimeasures (examplesibania’®, Andorra?,
Austriain administrative mattetd Hungary*, Slovakid®, Spain?®).

%9 See in particular Article 127 Cst.

40 Article 2 of Law N° 1 of 9 February 1948.

“L Article 104(2) Cst., Articles 11, 24 and 26 of theaw on the State Court.
“2 Article 16 of the Law on the State Court.

“3 Cf. Article 95(2)(e) Cst.

* Article 280 Cst.

“5 Cf. Article VI(2) Cst.

“% Article 5 of the Law on Constitutional Review Cout Procedure.

*7 Article 23 ss of Law N 87 of 11 March 1953.

“8 Articles 106(1) Cst. and 67 of the Law on the Cotiutional Court.

“9 Article 95ter(2) Cst.

%0 Article 152 Cst.

51 Article 131(f) Cst.

%2 Articles 98(c) and 100 Cst.

°3 Articles 140 and 144 Cst.

> Articles 38 and 48 of the Law on the ConstitutioneCourt.

%5 Articles 127 and 130(3) Cst.; Article 18(1)(d)tbé Law on the Constitutional Court with regardeterences
by courts to the Constitutional Court.

*° Articles 161(1)(b), 162(1)(b), 163 Cst.
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4. Direct action before the Constitutional Court

In many States, individuals may bring a direct@ttagainst decisions liable to detract from
their constitutional rights, in particular wherethreach of the constitution is the result of the
decision itself and not of a legislative measure.

This is the case in the first place in States incividiffuse review of constitutionality exists
(examplesCanada’, Finland®, Greece, Malt&, Switzerlant, United Statée¥).

However, this is also possible in a number of Stathich practise concentrated review of
constitutionality (examples:Bosnia and Herzegovifia Czech Republié Slovaki&*,
Spait?®). Accordingly, in theCzech Republicany natural or legal person may bring a
complaint before the Constitutional Court alleginglation of fundamental rights guaranteed
by the Constitution or an international treaty e tsphere of human rights. In this context,
such a person may seek the annulment of provisidnggislation or regulations whose
application gave rise to the situation to which ¢bestitutional complaint relates (preliminary
review); such a request for preliminary review nigymade in addition to the constitutional
complaint but is not a condition for lodging suclt@mplaint. The constitutional complaint
must be made after exhausting all remedies availagfore other authoritiés

In some States, however, a direct action may bedbhrtobefore the Constitutional Court only
where it is alleged that a legislative measure as in conformity with the Constitution
(Poland™).

It is also possible in a State in which concentraigview of constitutionality exists to provide
that the ordinary courts have jurisdiction to rutn allegations relating to the
unconstitutionality of decisionstély).

5. Limits on the review of constitutionality

a. Acts rendered immune

Whilst some form of review of constitutionality eis in all the States which answered the
guestionnaire, the extent of that review varies,amy with regard to the type of review and
who may apply for such review (whether or not adividual may bring an application, for
example) but also because some legislative measueesot amenable to a review of their
constitutionality in all States.

> Article 35 ss of the Law on the Supreme Court.

%8 See, for example, Article 3 of the Law on the Supme Court and Article 3 of the Law on the Supreme
Administrative Court.

%9 Article 95(2)(e) Cst.

€0 Article 84 of the Federal Law on the Organisatiorof the Judiciary.
51 Article 111(2)(2) in fine Cst.

62 Article VI(3)(b) Cst.

83 Article 87(1)(d) Cst.

% Article 127 Cst.

& Article 161(1)(b) Cst.

% Articles 72-74 of the Law on the Constitutionaluo

67 Article 79(1) Cst.
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The jurisdiction of the Constitutional Court varigem case to case. the Netherlandsall
laws are exempt from the review of constitutionydfit In Switzerland the same applies to
federal laws and all federal or cantonal provisibased directly on a federal law and likewise
international treati€d In Luxembourg only international treaties are exeffipin France
only laws approved by referendum do not fall witthie scope of constitutional review.

In Moldova acts prior to the Constitution cannot be subjeateview of constitutionalityf.
The same is true iurkeyof a number of reform laws enacted between 19241884 and of
legislative measures going back to the regime @Gbuncil of National Securif§:

The Constitution itself and amendments theretarapinciple excluded from any review of
constitutionality. However, some States make piomisfor a formal review of the
constitutionality of amendmentsigngary, Turke$).

It must also be noted that, in States which onlyehareventive review of constitutionality,
acts not submitted to the Constitutional Court imet arede factoimmune from review
(France.

The systems for reviewing constitutionality Finland and Swedenconstitute a particular
case. There review is limited to manifestly unctagonal acts (without prejudice to acts
adopted by bodies of lower rank than the governrire8tvedeft).

b. Unconstitutional omissions

For the most part, Constitutional Courts review toastitutionality of legislative acts that
have already been adopted or are to be adoptetiqinase of preventive review). However,
unconstitutionality may result, not from the exigte of a legislative act, but from its non-
existence where the Constitution requires suchcanoabe adopted. Few States provide that
the Constitutional Court may rule on such omissidrigs type of review is most developed
in Germany Such review may be carried out both in constindl proceedings brought by
individuals alleging unconstitutionality and in peedings concerning conflicts of jurisdiction
as between institutions of the Stafefurthermore, unconstitutional omissions may be
identified when carrying out a review of provisidnsabstractoor in concreto In Bosnia and
Herzegovinathe Constitutional Court may recommend or ordersléo be adopted so as to
remedylacunae Constitutional Courts may also make findings thath omissions exist in
the Republic of Koredif the Constitution provides for a specific obligen on the part of the
legislature), inltaly and inUkraine (according to case-law), iHungary® and inPortugal”.
Furthermore, in some cases, in the absence of ingrieéng legislation provided for by a
provision of the Constitution, the Constitutionabu@t will apply that provision directly
(Greece,in the case, for example, of compensation for owngho are the victim of
restrictive measures imposed with a view to thetquton of historical sites and

%8 Article 120 Cst.

% Article 191 Cst.

0 Article 95ter(2) in fine Cst.

"L Article 31(2) of the Law on the Constitutional Cout.

2 Articles 148(1) and 174 Cst.

3 Article 148(1) Cst.

4 See Article 106 Finnish Cst. and Chapter 11 Arti@ 14 Swedish Cst.
S See Atrticle 93(1),(3) and (4)(a) Cst.

75 Article 49 of the Law on the Constitutional Court.

7 Article 283 Cst.
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monument?). In Croatia, while the Constitutional Court has no jurisdiction, strictly
speaking, to rule on unconstitutional omissions, itmay review the Constitution’s
implementation and make observations to Parliamentshould a body fail to bring in
legislation as required by the Constitution, the Cart reports this to the Government or,
where the omission is the Government's, to Parlianm.”® In addition, where a
Constitutional Court makes a finding that an indiyaxists, this often leads to a further
finding that there is a legislative omission, wheire order to remedy the inequality, the
legislature has to extend the scope of the pravigia@over other addressees.

Unconstitutional legislative omissions may alsorfdwactions for damages against the State
(Greece, Iceland, Japan

c. Questions of jurisdiction

For the sake of completeness, it should be poiatedhat reviewing lower-ranking acts for
conformity with higher-ranking law does not fallthin the remit of the Constitutional Court
in all the States that have set up such a coarsuth case, such acts are not rendered immune
but fall within the jurisdiction of the ordinary ods. This is the Belgian approach, for
examplé?; in Italy, lower-ranking acts are brought before the Constitutional Court omly i
the event of a conflict of jurisdiction; iarmeni&?, acts adopted by the Government may be
brought before the Constitutional Court, but notsaemanating from institutions of lower
rank; on a more general level, in those two Stassyell as irRomania actions for violation

of constitutional rights in a specific case falthin the jurisdiction of the ordinary courts. In
France regulatory measures come within the jurisdictbthe Council of State. IDruguay,

the Administrative Court has competence to set as@all law-making administrative
acts, including decrees, of government departmerifs In Greece regulatory measures may
be subject to appeal before the Council of Statelwa viresgrounds.

A specific case arises i®bwitzerlandas regards the cantonal Constitutions, which are
guaranteed by the Federal Assembly (Parliafientyhe courts, and in particular the Federal
Court, are entitled only to review whether they iareonformity with provisions which were
not in force at the time when that guarantee waserced.

6. The other powers of the constitutional courts

In general, constitutional courts exercise a nunabgrowers above and beyond the review of
the constitutionality of legislative measures ardisions.

Obviously, Supreme Courts with general jurisdicticerry out their activities outside the
constitutional sphere. This falls outside the gcopthis study. In contrast, it is appropriate to
examine the powers of the constitutional courthenconstitutional field.

8 Article 24(6) Cst.

9 Article 62 Cst.

8 Article 159 Cst.

8L Cf. Article 100(1) Cst.

8 Articles 309 and 311 Cst.

8 Articles 51(2) and 172(2) Cst.
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a. Conflicts between organs of the State

Constitutional courts often have jurisdiction taetenine conflicts (of jurisdiction and other
conflicts) between organs of the State, includihgse involving different levels of State
competence. This role is particularly importanfederal or regional States. Austrig the
Constitutional Court determines conflicts of juitbn as between the courts and the
administrative authorities or as between the cowisthe one hand, and as between the
Federation and the L&nder or as between Landerthenothe?. In Germany the
Constitutional Court rules in particular on theenpretation of the Basic Law when disputes
arise about the extent of the rights and obligatioha supreme federal institution or when
there are differences of opinion as to the righitd abligations of the Federation and the
Lander; it also entertains some actions from l@aahorities brought for breaches of their
right of self-administratiof. In Italy, disputes about the rights and obligations of the
central organs of State or rights and obligations fothe State or regions (as well as the
provinces of Trento and Bolzano) come within the pwiew of the Constitutional
Court.®® In the United Statesthe Supreme Court rules both on questions coimprthe
separation of powers at the federal level and eratlocation of competences as between the
Union and the States. Where the ConstitutionalrClbas an autonomous status, this may
result in such jurisdiction being conferred upon(iit Finland, the Supreme Court has
jurisdiction to determine conflicts between the €ainState and the Aland Islafds In
other States, conflicts between the Central Statelacal and regional authorities also fall
within the jurisdiction of the Constitutional CoutAlbania®® Andorra in the case of
parishe®, Bulgaria® Czech Republf¢, Hungary?); the Constitution of\zerbaijanprovides
that “the Constitutional Court ... shall determineegtions ... relating to the settlement of
disputes in connection with the delimitation of mow as between the legislature, the
executive and the judiciary”, including local basife In Slovakia in contrast, the Court’s
jurisdiction is restricted to conflicts between tingions of the Central State In the
Netherlands, the Council of State has jurisdiction in disputedetween organs of Stateln
Greece the Special Supreme Court also has jurisdictiosettle conflicts of powers between
courts and other administrative authorities, betwaelministrative courts and civil and
criminal courts, between the Court of Auditors dimel other courts.

Moreover, even in States which do not provide feecific remedies, conflicts of jurisdiction

may be determined indirectly in the context of tlewiew of constitutionality (example:

Portugal in the case of conflicts between State legistatiad legislation of the autonomous
regions of Madeira and the Azores) or in the cantéxrdinary actionsl¢eland.

% Article 138 Cst.

8 Article 93(1)(1)(4) and (4)(b) Cst; see also A28 and 84(4)(2).
% Article 37 ss of Law N 87 of 11 March 1953.

87 Article 59 of the Statute of Autonomy of the Alandislands.
8 Article 131(¢) Cst.

8 Article 98(d) Cst.

% Article 149(1)(3) Cst.

L Article 87(1)(c) Cst.

92 Article 1(f) of the Law on the Constitutional Court.

93 Article 130(111)(9) Cst.

% Article 126 Cst.
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b. Jurisdiction with regard to elections and votes

Constitutional Courts and their equivalents ofteaveh jurisdiction in the electoral field

(elections and referendums). This is true bot@afstitutional Courts properly so called and
of Supreme Courts having jurisdiction in constidnfl matters, of courts carrying out
preventive review of constitutionality and of thaserying out repressive review.

Accordingly,

- In France although it carries out essentially preventiveew, the Constitutional Council
has the power to supervise the legality of thetmle®f the President of the Republic, to rule
- in the event of a dispute — on the legality af #ection of Members of Parliament and
senators and to supervise the conduct of referes@um to announce their restits

- The Austrian Constitutional Court, which, in contrast, invatialzarries out repressive
review, except with regard to the allocation of jgosy has jurisdiction with regard to electoral
dispute€® the same situation obtains in Albania (the Coutinal Court rules on the
election of the President of the Republic and Membef Parliament and on the
constitutionality of referendums and the verificatiof their result&);

- In Cyprus, the Supreme Court has jurisdiction in matters ofpreventive review, in
concreto review and preliminary review and also rules on eletoral disputes®®

- In Lithuania, direct recourse to the Constitutional Court isnmare possible in the electoral
field than it is in others; the Constitutional Cogives an opinion as to whether there has
been any infringement of electoral laws during ¢fection of the President of the Republic
and of the members of tigeima¥’;

- In Greece, one of the main powers of the SpeSighreme Court relates to disputes
concerning elections and referenddffis

- In the Netherlands, the Council of State has jurisdiction in electorbdisputes.

- In Bulgaria, the Constitutional Court rules on the legality ofelection of the President,
the Vice-President and members of the National Assely.***

In other States, the Constitutional Court rules mtourse to referendumsltaﬂyloz,
Portugaf®® or on the results of referendum&riienid®). In Hungary, the Constitutional
Court rules on appeals against decisions of theohttElectoral Commission concerning the
permissibility of questions put in referendums émelr results.

% Articles 58-60 Cst.

% Article 141 Cst.

" Article 131(e) — (&) Cst.

% Article 145 Cst.; cf. Article 140 ss in general.
9 Article 105(3)(1) Cst.

190 Articles 58 and 100(1)(a) — (b) Cst.

101 Article 149(1)(6)-(7) Cst.

192 Article 33 of Law N° 352 of 25 May 1970.
103 Article 225(2)(f) Cst.

104 Article 100(3) Cst.



- 11 - CDL (2000) 101

Electoral disputes also come within the jurisdictiof Supreme Courts exercising diffuse
supervision, as ifceland,Ireland, the Netherlands andSwitzerland®.

c. Powers with regard to the constitutionality #mel dissolution of political parties

A good number of Constitutional Courts have jugsdin to rule on the constitutionality of
political parties and, as a result, on their diggoh and their prohibition (example€zech
Republi¢®® Germany®’, Republic of KoreaPoland®® Portugaf®® Slovakid® Slovenid™,
Turkey'?. In some countries, the Constitutional Court’s jurigiction extends not only to
parties but also to other organisations:in Albania™*® and Bulgaria** it includes other
political organisations and, inAzerbaijan, associations in generat®.

d. Other matters

Sometimes, Constitutional Courts and equivalent idsochave other competences in
constitutional matters or in allied fields. By wafyexample,

- in Austrig, the Court may examine election disputes and tespeelating to the dismissal of
statutory professional bodies, proceedings agathst Federal or Lander authorities,
determination of differences in the interpretatioh the law as between the Federal
Government and a Minister and the Ombudsman’setfic

- in Bulgaria, the Constitutional Court may deliver binding interpretations of the
Constitution or rule on National Assembly impeachmats of the President or the Vice
President”,

- similarly, in Hungary"*® and in Slovakia''® the Constitutional Court may deliver
binding abstract interpretations of constitutional provisions;

- in Romania the Constitutional Court ascertains the existasfceircumstances justifying a
suspension in the exercise of the functions ofRfesident of Romania; delivers consultative
opinions on proposals to suspend the PresidenboidRia from office; verifies whether the
requirements for the exercise of legislative itiia by citizens have been et

- in France the Constitutional Council’'s opinion is soughtarvariety of circumstances by
the President of the Republic, in particular whéme latter contemplates implementing

105 Article 189(1)(f) Cst.

198 Article 87(1)(j) Cst.

197 Article 21(2) Cst.

198 Article 188(4) Cst.

199 Article 225(2)(e) Cst.

110 Article 129 (4) Cst.

11 Article 160(1)(10) Cst.

112 Article 69(6) Cst.

113 Article 131(d) Cst.

114 Article 149(5) Cst.

115 Article 130(1I1)(7) Cst.

118 Articles 141(1), 142, 148(Fst.
117 Article 149(1)(1) and (8) Cst.
118 Article 51 of the Law on the Constitutional Court.

119 Article 128(1) Cst.
120 Article 144.f-h Cst.
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Article 16 of the Constitution in the event of geaand immanent danger to the functioning of
the institutions; questions as to whether an imonal agreement includes a clause that is
contrary to the Constitution may be referred by Bresident of the Republic, the Prime
Minister, the president of either house of parliammer by 60 members of the National
Assembly or Senators. If such a clause is predthet, ratification or approval of the
international agreement can only be authorisedvidlig the revision of the Constitution;

- in Germany the Constitutional Court has jurisdiction, in paular, to entertain public-law
disputes between the Federation and the Landewebetdifferent Lander or within a Land
where they are not amenable to any other meansidi€igl review?’; in impeachment
proceedings brought against the Federal Presidgatiges®% in cases involving deprivation
of fundamental right$* and cases involving doubt whether a rule of imaépnal law forms
an integral part of federal law and whether it dilye creates rights and obligations for
individuals®*

- in the Czech Republicthe Constitutional Court rulester alia on constitutional actions
brought by the Senate against the President dRémeiblic, at the proposal of the President of
the Republic in proceedings seeking the annulmeatdecision of the Assembly of Deputies
and the Senate in the event of the office of thesiBency becoming vacaamnd with regard to
measures necessary to carry out a decision oftamational court, which is binding on the
Czech Republic if such decision cannot be carrigdroany other way>:

- in Liechtenstein, should any doubts arise with regard to interpretdion of the
Constitution which the government and the Diet (Pdrament) are unable to settle
between themselves, the State Court has jurisdicio to adopt a binding
interpretation *2% the State Court may take decisions on parliamenty impeachment of

government ministers>’.

- in Moldova the Constitutional Court rules on initiatives tbe revision of the Constitution
and on circumstances justifying the dissolutiorPafliament, the suspension of the President
of the Republic from his office or the acting Pdesit?®:

- in Ukraing, the Constitutional Court rules on the permisgipbibf a revision of the
Constitution and on its conformity with intangibl®rms on human and citizens’ rights,
independence and territorial integrity, and likeavigith the prohibition on carrying out
revisions within certain specified peridtfs

121 Article 93(4) Cst.

122 Articles 61 and 98(2) and (5) Cst.
123 Article 18 Cst.

124 Article 100(2) Cst.

125 Art 87(1)()-(i) Cst.

126 Article 112 Cst.

127 Article 104(1) Cst.

128 Article 135(c) and (f) Cst.

129 Articles 157-159 Cst.
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II. The effects of judgments

1. Principle and temporal effects

It is important to dwell on the question of theeeffs of judgments, since the way in which
they are carried out largely depends on their &ffec

Where preventive reviewis carried out, this, by definition, prevents theoyision from
entering into effect. No measure is annulled oclated void; rather it is the legislative
procedure that does not reach its conclusion: tleeteof the judgment is non-promulgation
(France™® Italy™®"). If only part of the contested text is declarettonstitutional, the rest
enters into force — except, of course, in the aisaternational treaties, which may not be
ratified only in part. Thus, iffrance it is for the government to assess whether the la
severed of its unconstitutional provisions, stdkhany interest; if so, it will present the text so
amended to the President of the Republic for prgatidn.

In the case ofepressive reviewthe unconstitutional provision is declared vordaonulled
(invalidated) where the judgment has effea omne’s? The difference in terminology has
no real significance, rather it is the questiorthe date on which the judgment takes effect
that is determinativelnvalidation usually takes effect on the date on wikh the judgment

is given or published éx nunc effect) or soon afterwards (inBulgaria, three days after its
publication in the Official Gazette®*¥. States in which invalidation systematically takes
effect retroactively €x tung are the exception: in such case, invalidatioradegislative
measure does not apply only to the pending prongedind to proceedings under way at the
date of the judgment, but also to certain procegdimhich have already been closed. This is

the case:

- in Belgium, where judgments by the Court of Arbitration have effect ex tunc;
nonetheless, the Court may indicate which effectd provisions that have been set aside
must be considered irreversibly cancelled and whicheffects are maintained
provisionally for a period which it specifies. A pecial revocation procedure exists for
court decisions which have become fin&t*

- in Ireland, where the courts may however limit the retroactifect to persons who had
brought court proceedings at the date of the juadgme

- in Portugat the principle ofres judicatais maintained; the Constitutional Court may order
an exception to this principle, in particular ifnginal matters®.

In other States, the Constitutional Court may $tifguthat its judgment hastroactive effect

(examplesAndorra, GreecE®). In Germany judgments in criminal matters which are based
on an unconstitutional provision may be revisedieotdecisions are no longer capable of
being carried odt’. Decisions of theSpanishConstitutional Court have retroactive effect

130 Article 62(1) Cst.

131 Cf. Article 127 Cst. for the regional laws.

132 5ee point I1.2infra.

133 Article 14(3) of the Law on the Constitutional Cout.

134 Article 8 ss of the Special Law on the Court of Apitration.

135 Article 282 Cst.

136 For the Special Supreme Court, see Article 51(1)na (4) of the Law on the Special Supreme Court.
137 Article 79 of the Law on the Constitutional Court.
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where the non-application of the unconstitutionedvision would have resulted in a less
severe criminal or administrative sanction or nacsan at aft®®. In Slovenia the
Constitutional Court may determine that a judgmsnto have retroactive effect where
regulations adopted for the exercise of public psvaee annulled; a party adversely affected
by a decision adopted on the basis of such a measwentitled to seek the amendment or
annulment of such measure, provided that it waptdoless than one year befdfe In
Hungary, an ex tunc— or conversely a postponement of the effect ef jdgment — is
possible where required on grounds of legal castathe Constitutional Court will order the
reopening of criminal proceedings which resultec isanction based on an unconstitutional
provision where its adverse effects subi¥istn Romania a finding of unconstitutionality in a
case of concrete review constitutes legal grounds fretrial in civil cases, at the request of
the party that claimed the exception of unconstinglity, and in criminal cases in which the
conviction was based on the provision declared nsiittionat*”.

In numerous Statethe date on whickthe judgment takes effect may be defernedrder to
give the authorities time to adapt the legislationsuit the Court’s decision. This occurs
particularly where the contested provision embodiesnequality which may be rectified by
one of two opposing solutions (extending the saafpiine provision or simply abrogating it)
or more generally, where several solutions consistéth the Constitution are possible; the
effects of judgments are deferred in particular ehthe judgment has major budgetary
implications (for example in the field of tax orcsal security benefits) or where it requires
administrative reorganisations (see below for aamgpde from thdJnited States In Poland

the Constitution provides that “judgments of then&dutional Court shall enter into force
on the date of their publication; however, the Cauay determine another date for the
extinction of the binding force of the legislatimeeasure.  This time may not exceed 18
months in the case of a law and 12 months in tlse o& other legislative measures. In the
case of judgments giving rise to financial burdeasprovided for in the budgetary law, the
Constitutional Court shall determine the date onctvtihe measure loses its binding force
after having cognisance of the opinion of the CdusfaMinisters™*2 In Sloveniajudgments

of the Constitutional Court are declaratory whedreytmake a finding that there has been a
legislative omission or that the unconstitutionaltannot be remedied by annulling or
abrogating the contested measure; in such caseCdhe sets a period for the competent
authority to rectify the unconstitutionaltfyj. In the Czech Republiache Constitutional Court
is even at liberty to determine the date on whishtudgments take effééf. In other States,
the ability to alter the date on which judgmentsetaffect is enshrined by practidéaly, by
way of exception); in théJnited Statesthe Supreme Court may, in certain cases, allow a
reasonable time for carrying out its decisionsinathe case of the well-known judgment in
Brown prohibiting racial segregation in schools.

Whilst judgments of Constitutional Courts nevemfiatly amend the contested measure, it is
possible in practice for the court’s decision tol ag¢w aspects to the provision. Accordingly,
in Italy, the Constitutional Court sometimes gives judgmemhich result in the scope of a
provision being extended to cover persons who lsaftered unjustified discrimination or

138 Article 40 of the Organic Law on the Constitutib@aurt.

139 Articles 45-46 of the Law on the Constitutionalu®o

140 Articles 43(3)-(4)of the Law on the Constitutior@oburt.

141 Article 26 of the Law on the Organisation and Gyien of the Constitutional Court.
142 Article 190(2) Cst.

143 Article 48 of the Law on the Constitutional Court.

144 Article 70 of the Law on the Constitutional Court.
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add provisions directly derived from the Constitatito provisions declared unconstitutional
on the ground that they fail to implement the Cibatgon fully.

The Romanian Constitution provides for a specifistitution in the framework of abstract
preventive review: the Court's judgment has thee@ffof a suspensory veto, in that the
unacceptable provision is sent back to the Parlwrimebe reexamined. “If the law is passed
again in the same formulation by a majority of eddt two-thirds of the members of each
Chamber, the objection of unconstitutionality shadl removed, and promulgation thereof
shall be binding”>. Parliament is thus authorised to derogate froen@Gburt's decision by
the same majority as that which allows the revisidrihe Constitution; however, such a
revision is not possible without a referendtiinthe reexamination procedure is therefore not
equivalent to a revision of the Constitution.

2. Scope of judgments

Most judgments have effecerga omnesThis is always the case following a declaratibn o
nullity or the annulment of a legislative act, whahere has been preventive review or
abstract review. Therga omne®ffect extends in certain States to all judgmealating to
the unconstitutionality of a legislative measureparticular in the context of a reference for a
preliminary ruling or of a direct action before th@onstitutional Court Bulgaria®’,
Hungary*®, Poland“®) or the Supreme Courréland). The provision is then invalidated. In a
number of States, it is even provided that judgmefnthe Constitutional Court have the force
of law (Armenia, Canada, Lithuani?®) or even force superior to lavArgdorra). In Austria,
judgments relating to the allocation of competeraxesin principle equated to constitutional
law. Constitutional Courts may be bound by theeviwus decisionsGyprus, Portugal), but
this is not the rule, even in common law count(lesland, United Statgsin Italy, decisions

in matters of constitutional review only affect caes pending.

In contrast, review of the constitutionality of d#ons, including cases involving a
preliminary review of the validity of provisionsften results in judgments whose scope is
merelyinter partes,leaving the way open for a reversal of the casedad hence to contrary
decisions ofthe ordinary courts, both in States in which there is a diffusgiew of
constitutionality (examplesFinland, Japan, Netherlands, Swedleand in those which
essentially practise concentrated review (examplsstria, Slovaki&’, Slovenid®.
However, the inter partes effect of such judgments does not prevent victimsfahe
application of unconstitutional measures from requseting the reopening of proceedings
or claiming damages DPenmark). In Luxembourd®® where only references for preliminary
rulings are possible, judgments of the Constit@id@ourt always have anter parteseffect.

In Belgium, only judgments on an abstract petition have effécerga omnes, while, in
principle, those resulting from a request from anober court for a ruling have inter
partes effect; in reality, however, the impact on case-i& is more general. Following an

145 Article 145 Cst.

148 Article 147 Cst.

147 Ct. Article 22 of the Law on the Constitutional Caurt.

148 Article 27(2) of the Law on the Constitutional Cout.

149 Article 190(1) Cst.

%0 Article 72(2) of the Law on the Constitutional Cout.

151 Article 57 of the Law on the Constitutional Court.

152 Cf. Articles 45-46 of the Law on the ConstitutionhCourt for the effects erga omnes of the decisions on
the constitutionality of normative acts.

153 Article 15(2) of the Law on the Constitutional Cout.
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unconstitutionality verdict on a legislative measue, the federal Council of Ministers or a
Community or Regional Government has six months inwhich to request Court
annulment of the measure™* In Portugal, a judgment given following a reviein concreto
only has effect on amter partes® basis, but, once the Constitutional Court has dedla
provision unconstitutional in three specific casésnay decide to carry out an concreto
review witherga omne®ffect. InSpain decisions relating to the protection of consittod!
rights in principle have effechter partes but the interpretation given by the Constitutiona
Court is binding on the other courts and the agez#rof the full court is needed in order to
change the case-lawn addition, if a law contravenes fundamental righs or public
freedoms, it may be subjected to review in the ahstct®. In Switzerland a reversal of the
case-law has to be justified on serious groundscaeddivision of the Federal Court cannot
deviate from the case-law of another without theis agreemer"ﬁ? In Iceland sincestare
decisishas the force of a constitutional custom, judgmesitthe Supreme Court hade
factoeffecterga omnes

In most States, judgments of the Constitutionalr€outhe equivalent court are published in
an official gazette (exampleBosnia and Herzegovina publication in the Official Gazettes
of Bosnia and Herzegovina and its constituent iesti{>® Bulgaria, Estonid®®, Francé®,
Hungary®*, Italy*®? Greece— for the judgments of the Special Supreme GoumtPoland
judgments are published in the organ in which thetested measure was promulgated and, in
the absence of such an organ, in the official ga2&tHowever, some States merely provide
for publication in an official series of court repo(Canadg, whereas others publish only a
selection of judgmentsGfeece,in the case of the superior courts — Court of Qassa
Council of State, Court of Auditors -, as opposedthe special Supreme Coulteland;
Republic of Korep

3. Effects on other authorities

In a number of States, the judgments of the Canitital Court do not have to be carried out
by other institutions and the Constitutional Ccheis no power to order another authority to
act. This is the case in particular where them@nig preventive review, since the effect of the
judgment in such a case is non-promulgatiBraice'®®). The situation is similar in some
States which apply abstract review and referenmepreliminary rulinggBulgaria, Estonia,
Turkey), and even direct actions before the Constituti@aurt Canada, Czech Republic,
Finland). In Albania in principle judgments of the Constitutional Cohdve no effect on
other authorities except where they determine timepetent authority in a particular case.

Among the affirmative answers to the question asth® effect of judgments of the
Constitutional Court on other authorities, some tioen solely the obligation for the
government to publish judgments declaring measwrgsonstitutional. This can be of

154 Article 4(2) of the Special Law on the Court of Abitration.

155 Article 80 of the Law on the Organisation, Functiming and Procedure of the Constitutional Court.
1%6 Article 55 of the Organic Law on the Constitutiona Court.

57 Article 16 of the Federal Law on the Organisatdithe Judiciary.

138 Article 71 of the Rules of Procedure of the Court.

159 Article 24(1) of the Law on Constitutional ReviewCourt Procedure.

180 Article 20 of the Ordinance incorporating an Orgaric Law on the Constitutional Court.
181 Article 41 of the Law on the Constitutional Court(for the decisions of annulment).

82 5ee in particular Article 30 of Law N’ 87 of 1953.

183 Article 190(2) Cst.

164 Article 62(1) Cst.



- 17 - CDL (2000) 101

considerable importance, because it causes measudeslared unconstitutional to be set
aside with immediate effect Austria'®). Others mention the obligationon the competent
institutions to adopt measures (in particular lawshforming to the ConstitutionJgpan,
Lithuania'®®, Moldova, Netherlandsin some cases within a time limit laid down thet
Constitutional CourtBosnia and Herzegovin). In Slovakia,the legislature has to bring the
legislation into line with the Constitution withan period of six months of the decision of the
Constitutional Couff®. In theCzech Republichere is a general arrangement which stipulates
that enforceable decisions of the Constitutionaur€@re binding on all authorities and
person$™, In Italy, the Prosecutor’s Office orders the release of anye detained on the
basis of an unconstitutional law.In contrast, in other States, the Constitutionali€ may
request another authority to act, for example:

- by ordering a detainee to be fre&ftzerlandg;

- by ordering the legislature to amend a provigiRapublic of Korea, Hunga)yif necessary
within a specified timeGermany, or by giving notice to this effecltély);

- by ordering the reopening of criminal proceedingsich gave rise to a sanction with
continuing adverse effectsdungary"®

- in Slovenia “where necessary, the Constitutional Court slsglecify the institution
responsible for the implementation and the condstidor applying the decisioh™; in
Ukraing, it “may specify in its decision or its opinionetlprocedures to be followed in order
to give effect to them and compel the competentitui®ns of the State to carry out the
decision to comply with the opinioh;

- in some States, the Constitutional Court hasrske powers and may give all orders
necessary to have its judgments carried out, imetudiving instructions to other authorities:
Ireland, Maltd”®, United Statesin the United Statesthe courts may, if necessary, impose
severe sanctions in the event of a refusal to cartyheir orders. liGGreece court rulings and
administrative acts issued after the Special Suer@mourt has pronounced its judgment and
which are in conflict with this judgment may be thébject of an appeal before a court or an
administrative authority; these rules also applylégisions handed down before the Court’'s
judgment is published, if the case was already ipgndefore the Court when the decision
was made; furthermore, if the Supreme Court desltre provision void with retrospective
effect, any irrevocable decision handed down hbydicjal body during the period covered by
the retrospective effect may form the subject cfpacial appeal; administrative measures
taken by virtue of the provision that has been fbunconstitutional must be annulled by the
administrative authorities.

185 Article 140(5) Cst.

186 Article 72(3) of the Law on the Constitutional Cout.

187 Article 59 of the Rules of Procedure of the Court.

188 Article 132 Cst.

189 Article 89 Cst.

170 Article 43(3) of the Law on the Constitutional Gbu

1 Article 40(2) of the Law on the Constitutional Cout; see also Article 60(2) of the Law on the
Constitutional Court.

172 Article 70 of the Law on the Constitutional Court.

173 Article 46(2) Cst.
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4. The effects of judgments given in direct actibefore the Constitutional Court

Where a constitutional court (be it a ConstitutioBaurt or a Supreme Court ruling under a
system of diffuse review) rules in the context afigect action brought by an individual for

violation of constitutional rights, it may rule ane of two ways: either by giving judgment on
the substance or by referring the case to an ofarithority for a fresh decision.

The most frequent case is to send the case baak toferior authority, especially in States
with a specialised Constitutional Court, due to thetting-aside effect of the appeal
(examples:Austria, Czech Republic, Portugal, Slovakfa Alternatively, it is incumbent
upon the competent authority to act in accordanitke the judgment of the Constitutional
Court, which amounts to the same thiRgepublic of Korea

In some States, the usual practice is to sendabe lsack to an inferior authority, although the
Constitutional Court may itself rule on the substnlireland, Netherlands (in
administrative proceedings)and Slovenid”.

In other States, the Constitutional or Supreme Caecides whether to rule itself or to send
back the case to an inferior authoriGanada, Japan, Spain

In Cyprus, when ruling on administrative decisions, the Sugme Court sends back the
case for a fresh decision by a lower-ranking authdty; where a court decision is
challenged, however, it rules on the substance. IBenmark and Iceland, whether the
competent court rules on the substance or sends bache case to a lower-ranking
authority depends on the applicable legislation.

Of the States which answered the questionnairg,lerdel indicated that the Supreme Court
itself rules on the substance in all cases.

Hungaryis a particular case since, except in criminaksag is for the parties to reopen the

proceedings before the ordinary courts. In thated Statessending the case back to an

inferior authority is the exception, although thdses not preclude a resumption of the
proceedings before such an authorityPbland a decision of the Constitutional Court ruling

that a measure is unconstitutional constitutesbtigds for reopening the proceedings before
the inferior authorities.

Ill. Execution of judgments

1. Means for securing execution

The question of executing judgments is dealt withaifairly varied way depending on the
State. Several States have not adopted any provisithis connection (exampleBulgaria,
Estonia, Latvia, Luxembouygin Turkey once a contested provision has baanulled, the
question of the execution of the judgment is regdras being to no purpdé® In the case of
preventive reviewas in France'’’), the fact that the contested provision does narento
force suffices in order to execute the judgment.

174 Cf. Article 57 of the Law on the Constitutional Caurt.
175 Article 60 of the Law on the Constitutional Court.

176 Cf. Article 53(3) of the Law on the ConstitutionalCourt.
Y7 Articles 61-62 Cst.
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Some answers relating to States where judgmenésdti&ct solely on amter partesbasis
indicate that the question of the execution of jundgts does not really arise theFen{and,
Uruguay). Such an assertion may hold true in law, withimaally holding true in fact, as
maintaining in force a provision that has been aled unconstitutional in a particular case is,
to say the least, unsatisfactobhukembourdy

Other answers indicate that judgments are enfotee@@anada’®), or binding on all
authorities Erance’®) or both Czech Republi€9. In Azerbaijan judgments are binding;
the court follows up their execution on the bagiarmual or six-monthly reports and informs
the other institutions of the State where necess@ihe execution of the judgment or opinion
is notified to theMoldavian Constitutional Court on such terms as it indicatee Court’s
secretariat monitors enforcement. Roland the judgment of the Constitutional Court
indicates the authority competent to amend the nstttational measure.

In numerous States, it falls to tleeecutive(government and administration) to execute the
judgments. Accordingly,

- in Albania, execution is carried out by the Council of Mieist through the competent
bodies of the State administration; the ConstihaldCourt may designate another institution
as being responsible for executing its judgment, amdere necessary, specify how the
judgment is to be executed; in one case the PBbtisecutor’s office executed a judgment;

- in Austria, judgments are executed by the Federal Presidamder his authority, with the
exception of judgments relating to pecuniary claagainst the Federation, the Lander, or the
local authorities, which are executed by the ongimaurts®

- in Switzerland an appeal may be made to the Federal Governmethiei event of non-
execution®,

In Slovakiawhereas there is no provision on the executiomddinents, the prosecutors may
ensure that judgments are in fact executed pursadheir ordinary powers.

In contrast, inGreece an action may be brought in the courts againsttogecisions and
administrative measures taken after delivery afdgment of the Supreme Court and contrary
thereto.

As mentioned abov®& in some States, the Constitutional Courts may @il the orders
necessary in order to have their judgments cawoigdincluding giving instructions to other
authorities freland, Malta®®, Ukrain€®®, United Statésor may at least specify the body
responsible for carrying them out and for the ctiads for implementing thenGermany®’,

178 Article 94 of the Law on the Supreme Court.

79 Article 62(2) Cst.

180 Article 89 Cst.

181 Article 130(VI) Cst.

182 Articles 146(and 137) Cst.

183 Article 39(2) of the Federal Law on the Organisatof the Judiciary.
184 See point I1.35upra

185 Article 46(2) Cst.

18 Article 70 of the Law on the Constitutional Court.

187 Article 35 of the Law on the Constitutional Court.
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Slovenid®. In Spain the Constitutional Court may determine who hasexecute the
judgment and where applicable, rule on objectionsxecutioh®®. Accordingly, it may put an
authority on notice to terminate difficulties inemution.

In Belgium, the law allows the Court of Arbitration, on apped, to suspend a measure
with immediate effect if the measure is identicald another of the same legislature which
the Court has already declared void™*

2. Problems relating to the execution of judgments

Most of the replies to the questionnaire do not teanrecent cases of non-execution or
inadequate execution of judgments of constitutiac@irts. However, some problems were
noted.

- Some related to thabsence of clear legal provisions on the effequdfiments hence, in
Hungary, until 1999 there were no provisions on how tgpezo ordinary proceedings where
an unconstitutional provision had been applied.

- It is also possible thairdinary courtsare not inclined to comply with judgments of the
Constitutional Court. IrEstonig the law provides that the ordinary proceedingstiooe in
the event of a reference to the Supreme Court fpreliminary ruling, which may lead to
contradictory decisions; it can occur that a judghwd a lower court which is contrary to one
of the Supreme Court enters into force, at leashithand administrative matters (in criminal
cases, this would constitute a ground for appeal)taly, the Court of Cassation has not
always followed the interpretation given by the Sumtional Court, which considered, in a
judgment with neerga omnegffect, that the law according to its own interpretation -did
comply with the Constitution: the Court of Cassatiook the line that it alone was competent
to interpret the law. Now, in principle, the Congtional Court, no longer diverges from the
way in which the ordinary courts interpret lawseTéhave also been cases where an ordinary
court has failed to follow the case-law of the Gaungonal Court in theCzech Republjcut
these have been resolved. Similar problems haseramCroatia and Portugal

- Other difficulties arise from theoncrete nature of the reviewspecially in countries which
do not have diffuse review of constitutionalityns@ the unconstitutional provision is not
abrogated, it is possible for it to be applied loyvér courts or administrative bodies
(examplesGreece, Ireland, Malta, NetherlandsSimilar problems have arisen @ermany
where the Constitutional Court held that certagedi legislation was unconstitutional rather
than null and void (given the financial implicat®imvolved)

- The administration’s reluctance to apply acrosskioard the principles identified by a given
judgment may be ascribed in particularfittancial or practical reasons- for example, with
regard to the right of handicapped children to aryneducation inreland or the finding that
prison overcrowding in th&nited State$s unconstitutional.

- Political reasongmay be involved where it is necessanatiopt laws in conformity with the
Constitution in particular in the case of an unconstitutiooalission: inHungary, this was
the case with statutes on minorities, the media thedminimum number of Members of

188 Article 40(2) of the Law on the Constitutional Cout.
189 Article 92 of the Organic Law on the Constitutib@aurt.
190 Article 20(2) of the Special Law on the Court of Abitration.
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Parliament per parliamentary political group, whistere ultimately enacted.Financial
groundstoo may make execution difficulas in Moldova, as regards legislation on foreign
investment. In Croatia, delayed or incomplete execution of ConstitutionalCourt
judgments has always had to do with financial facts, which, for example, have caused
the Parliament to enact similar legislation to thatwhich was ruled unconstitutional.
Delays in the adoption of statutes in conformityhvthe Constitution have also been observed
in Italy, Slovakiaand Slovenia In Ukraine the death penalty has been maintained in
peacetime, likewise the simultaneous holding ofslagive and executive offices, contrary to
the case-law of the Constitutional Court.

- Difficulties in executing judgments of constitutial courts may also be due lexck of
knowledge of theror theirlack of clarity (Portugal).

- In Germany, in cases where the Constitutional Court declarea law unconstitutional
rather than sets it aside, the legislature may bel®v to enact legislation that accords
with the Constitution. This situation recently arcse in connection with prison wages,
which the Court ruled were too low. It ruled, howeer, that the ordinary courts were
empowered to set wage levels in accordance with th@onstitution if the legislative
changes were not in place by 1 January 2001.

Without there being any question of non-executoperly so-called,

- public disagreement of certain authorities wifuéggment of the Constitutional Court could
make its application more difficulA¢(menig;

- postponing the effects of a judgment of the Gtutsdnal Court (by the Court itself) may
give rise to an unsatisfactory situatioAuétria) — claims arising out of a declaration of
unconstitutionality may be time-barreld€land.

3. Consequences of the non-execution of judgments

Most of the answers to the questionnaire indida&t the consequences of non-execution are
not catered for by the legislation. Often, thiglige to the fact that there have been few real
cases of non-execution, owing in particular to theans conferred on the Constitutional
Court in order to impose its decisions on othehatities.

In the absence of specific provisions, ordinaryigiad proceedingsli¢eland Netherland¥ or
fresh proceedings before the Constitutional Codroriuga) or the Supreme Court
(Cyprus'™) may be brought by the parties.

A number of States provide for legal sanctionshim évent of non-execution. These may be
criminal sanctions as in Azerbaijart® or in Ireland (contempt of court); imAlbania the
President of the Constitutional Court may impodme. An administrative fine is provided
for in Moldova®®

In addition, inAzerbaijan the President of the Court refers the mattehéoftll court in the
event of non-execution with a view to its taking thecessary measures.

1 5ee Article 146(1) Cst.
192 Article 80 of the Law on the Constitutional Court.
193 Article 82 of the Code of Constitutional Jurisdicton.
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Civil sanctions(damages) may also be imposed on persons whotdmang out a judgment
of the Constitutional Courtreland, Portuga).

Lastly, in extreme cases, judgments may be exedutddrce, as was the case in thinited
Statedn order to suppress racial segregation in edoicati

Conclusion

As might have been expected, the diversity of foofnsonstitutional court results in diversity
in the effects of their decisions and the mannexaicuting them.

For example, preventive or even abstract review give rise to fewer difficulties of
execution than review carried out in individual easvhere such review nevertheless results
in judgments of general scope. The sanction whetiebylaw does not enter into force or is
invalidated is easier to execute than a sanctiquiri@g an institution to revise the measures
which it has adopted or, worse, requiring the adstration to alter a long-established
practice. Political or financial considerationsymadso constitute major impediments to the
execution of judgments.

Obviously, this does not signify that only judgneenthich are easy to execute should be
given, such that reasoning could have the perveffeet of reducing the compass of the
review of constitutionality. Neither does this methat courts should not take subtle
decisions, leaving a degree of leeway to the latps| rather than unrealistically imposing
substantial expenditure or creating a legislati@ewum. On the other hand, procedural rules
must be framed sufficiently precisely so as to dveaving the way open to non-execution or
to doubts as to the effects of a judgment; leg@tatnust provide for institutions empowered
to execute judgments and, where necessary, tonattel event of non-execution. It is
fortunate in this regard that, despite their imeetibns, the systems currently applied give
rise to only a limited number of cases of non-etiecu



