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FOR OFFICIAL USE

THE CONCEPTUAL APPROACHES FOR REFORMS OF THE CONSTI TUTI ON OF

THE REPUBLI C OF ARMENI ALl

THE NECESSI TY OF CONSTI TUTI ONAL REFORMS

The RA Constitution adopted in 1995 has played ssertial role in the development of
democracy and the ensuring of its irreversibilityfinding constitutional solutions in crises,

in the gradual establishment of the institutionstafte power, and in ensuring constitutional
guarantees for the protection of human rights. démession of the Republic of Armenia to
the Council of Europe is also evidence of that.

At the same time, the current processes in thekdomain, the experience of constitutional
practice, the new problems relating to the develmmmof social relations and the
establishment of democracy, the legal obligatiossumed in connection with joining the
Council of Europe, also dictate certain constitagiioreforms. The necessity of that has
matured amongst professionals, as well as in saaidlpolitical thought, and has become a
subject for broad discussions.

The necessity of constitutional reforms is first af explained by the presence of the
following problems:

1. Armenia’s current international integration pFeses evidence that it is necessary to more
thoroughly consider those basic values that, eafhgdn the area of the protection of human
rights, are currently laid at the foundation of thi#astate and interstate legal relationships of
the European countries in particular, and which ynewuntries of classical democracy and
also Eastern Europe have taken into consideratimh & so doing, have likewise made
significant changes in their own constitutionsenent years.

2. The RA Constitution lacks a clearly definedtatte to the recognition of human rights as
an ultimate value; besides, human dignity is firetlas an object of constitutional law but as
an object of criminal and civil law; the approachthis issue characteristic of the former
Soviet legal system has not been overcome.

The state, with its three branches of power, as aglthe local self-government, act as a
mechanism for implementing human rights and freesloniHence, the main direction of

constitutional reforms is viewed as the reinforcaetma the constitutional guarantees for the
protection of human rights and the clarificationtb& scopes of the possible limitation of

1 Basic provisions of the concept paper have beproapd by the Working Group of the Venice Commissio
during the discusssions held on April 25-26, 2080asbourg. Later the general approaches andptweifis
recommendations were discussed with the Workirgu@during the meetings held on November 16-170200
Yerevan, February 13-14, 2001, Paris and JuneZ®@] in Strasburg. The results of those discussi@mve
been considered in the document presented.
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those rights on the basis of the provisions ofrima@onal law, particularly the European
Convention for the Protection of Human Rights anddamental Freedoms.

3. The RA Constitution does not provide for the sistent realization of the principle of the
separation of powers; the existence of separatatyattly checking and balancing legislative,
executive and judicial powers is inadequately pfedi In particular, the place of the RA
President is not clear in the system of state poweluding the President’s scope of
responsibility in the sphere of executive powetsdAthere is a need to specify the place and
role of the Prime Minister's institution within thgystem of executive power. There is a
necessity to clarify more the functional authestiof the different institutions of power, to
strengthen the balance sheet of checks anddesan

4. The efficiency of the lawmaking activity and thetive oversight role of the RA National

Assembly are not high. The problem of materiafigreasing it may be solved as a result of
certain constitutional reforms, particularly, byagting the National Assembly greater

independence in the fulfillment of its politicalsponsibility, by strengthening its lawmaking

role, by overruling the absolute abstract rightted RA President to dissolve the National
Assembly, and by reinforcing the counterbalancifuence of the National Assembly when

other branches of power perform their functionapansibilities.

5. The problems of securing constitutional guaresiteor the independence and systemic
completeness of the judicial power require a nunatberew approaches of principle. In this

respect, Articles 91, 92, 94, 95, 100 and 103 & @hapter on Judicial Power of the

Constitution require review in particular. As a&u# of the reforms the Constitution must
guarantee the real independence of the judicialepovesolve the problem of establishing
administrative justice (since, at present, thisesysis almost lacking in Armenia), ensure
clear-cut functional interrelationships among thstitutions exercising judicial power. No

less important is the clarification of the issuehmected with the creation of specialized
courts (economic, military, taxation, etc.).

The necessity for the formation of a representdbivdy to guarantee the self-governance of
the judicial power and an independently functioniggistrate (justice) council, consistent
with the present criteria of international law, lesserged.

6. The system of constitutional justice must becomere active and efficient by
supplementing and completing the list of objectd anbjects of constitutional oversight, by
establishing a system for the settlement of disgputeat have emerged on issues of
constitutional authorities, and by strengthening tjuarantees for the protection of human
rights.

7. The methodological approaches of the Chaptefemitorial Administration and Local
Self-Governmenof the Constitution must be fundamentally revievieerder to overcome
the confusion, and to consider the local self-gonent as an independent democratic
institutional system of society, by fixing necegsand sufficient constitutional guarantees for
ensuring the independence of local self-governnientthe purpose of overcoming the
perception of regarding the local self-governmeait &s a subordinate link of governance
derived from state governance, but rather fixingsitan independent democratic sub-system
of society.
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8. There is also a need to introduce clarificatioeditorial corrections, and overcome
separate internal contradictions in a number oickes.



-7- CDL (2001) 61

THE BASI C PRI NCI PLES UNDERLYI NG THE CONSTI TUTI ONAL REFORMS

The following approaches of principle underlie twncept of the RA constitutional reforms,
taking into consideration also the results of theetings with the working group of the
Venice Commission of the Council of Europe held Ayril 25-26, 2000, in Strasbourg,
November 16-17, 2000, in Yerevan, and February4,32001, in Paris:

1. The starting-point is the fundamental princigle¢ording to which natural and inalienable
human rights and freedoms must be recognized bttite as an ultimate value, must be
protected in a guaranteed manner, and must presitréonature and limits of the exercise of
power by the state and the people, having as thasis the need for establishing
constitutional guarantees for human dignity.

2. Constitutional norms must declare not only thestitutional human right, but also to the

extent of maximum clarity define the guaranteestifi@ir realization, the obligations of the

state, the permissible limits for the restrictiohseparate rights. Human rights must be
viewed as realizable rights, and their limitationgnbe based on the norms of international
law, be unitary, must not distort the contents argning of the law, must be clearly defined
by law.

3. It is necessary to provide unitary nature arghrclharmony between the fundamental
constitutional principles and the norms and medmasiensuring their realization.

4. The principles of the supremacy of right and rile of law must be clearly fixed in the
Constitution; the supreme role of the Constituiioithe system of legal acts and the supreme
role of law over other normative and sub-legisktcts must be specified.

5. During the Constitutional reforms it is necegsam comprehensively observe the
requirements of the Universal Declaration of HurRaghts, the European Convention for the
Protection of Human Rights and Fundamental Freedtmasl966 December 16 International
Covenant on Civil and Political Rights, the 196&mational Covenant on Economic, Social
and Cultural Rights and universal norms fixed imestdocuments on human rights.

6. It is necessary to overcome the drawbacks aodcgimings in the implementation of the
principle of separation of powers by means of aipply systemic approach, in particular:

a) to clarify the place of the institution of thé&Rresident in the system of state power;

b) to clarify the RA President-National AssemblyvM@mment interrelationships, to complete
and harmonize the framework of functions, authesitichecks and balances within these
relationships;

c) to clarify the RA President-Judicial Power ingdationships, with the aim of reinforcing
the constitutional guarantees for independencheojudicial power.

7. The Constitutional provisions concerning theigied power require necessary reforms.
They should be based on the requirements of defisirch principles, jurisdictions and
structural procedures which provide and guarantee:
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a) the functional, institutional, material and sdendependence of the judicial power, which
will ensure the smooth execution of the obligatiohthis branch of power;

b)securing the competence, independence and imaligrtof judges, as a guarantee for
efficient judicial protection of human and citizaghts;

c) the participation of an independent constituidsody in the selection and appointment of
judges, in ensuring their independence in the pexdoce of their duties and in disciplinary
supervision and termination of their authorities;

d) the formation of a clear system of the authaibre for the institutions of the judicial
system and their functional interrelationships;

e) the uninhibited realization of the citizens’ stitutional right for justice, and the
guaranteed provision of supremacy of the Consitti

f) the creation of real guarantees for self-governtof the judicial system.

8. The reform of Constitutional provisions concagnlocal self-government requires a clear
methodological approach. The fundamentals of theofean Charter of Local Self-
Government shall serve as a basis for the lattesyreng the formation of a clear democratic
system of local self-government in the Republid\ohenia.
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CONCEPTUAL APPROACHES ON THE | SSUE OF THE PROTECTI ON OF HUVAN

AND CI VI L CONSTI TUTI ONAL RI GHTS AND FREEDOVS

The problem of human rights can become a subjectaf@lysis and discussions from
different angles. The methodological approachhte problem, and constitutionally fixing
this approach, has exceptionally important sigaifice. The thing is that the problem of the
protection of human rights passes through congtitat practice like a red line, whereas the
issue of the supremacy of the Constitution is exaht determined by the guarantee of the
protection of human rights.

As correctly formulated in Article 2 of the 1789eRch Declaration on Human Rights and
Freedoms, “the aim of all political association tiee preservation of the natural and
inalienable rights of man.” The latter is the bastntents of any Constitution and the
supreme objective of the state system. To enbatdrt real life it is necessary, first of all, to
demonstrate a clear-cut methodological approachntdsvthe concept of “Right”, as well as
the issues of the perception of the priority ofunat human rights.

Without having any intention to restart the theioadtdispute with its deep historical roots

over the concepts of “Right” and “Law”, which forthe core of the issues concerned, and
which in itself has importance as a starting pamtiving an exhaustive answer to the

problem raised, it is necessary nevertheless te@raahort historical excursion.

One of the first biggest generalizations of theljputhought of the pre-Christian era was the
statement of Democritus (470-366 BC.) about the tfaat the criterion of justice in politics,

morality and legislation is its concordance witttuna??! He saw justice and truth in the
natural and considered the law as artificial, whiléferentiating “truth” from “public

opinion” and natural truth from the |ai!

If subsequently, Socrates related the reflectiotruah in the law with knowledge, then with
Plato’s distinguishing between the “world of thihgsd the “world of ideas” and with the
characterizing of truth in terms of everyone hawimg mission of doing his own job, the law
was presented as born from red¥hnAccording to Plato, any state where the law has n
force and is under the power of someone is conddrtmeollapse.

Aristotelian philosophical thought postulated tipafitical justice is possible only between
free and legally equal people belonging to the saowgety. Characterizing political justice
as a political right, Aristotle distinguished paél right from natural and conventional right
by fixing those exceptionally important generaliaas that, first of all, the law may not turn
violence into a right, nor present power as a sowofcight, and next, that the conventional

221 Materialists of Ancient Greece I., 1955.p.53-178.
3lv/.S. Nersisyants, Philosophy of law, I., 1997.494

44 Pl ato, Republic, Laws, Palitics. I., 1998.p. 171.
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right must be in harmony with natural right. Pal#i justice must lie at the basis of the Law.
One should never forget that political justice aolifcal right with Aristotle were
represented as justice or right, in general. Atlistvery clearly and unequivocally stated that
the right should be the basis of every law, and that right should berotected via law
Aristotle calls a legal state in our perception tree where thdegal law prevails. The
foundation for the foundations of democracy wassatered only the fact that the people are
equal (the slaves also have equal right), but agh even more, the fact that they are legally
capable

It is well-known that that old Roman law was regmgd not only as an independent science,
by clarifying the limits of public and private lawut also the natural right was represented in
the wholeness of its natural oridifi.

Without referring to the details of the genius gafizations of the greatest figures of ancient
Greek and Roman philosophical-legal thought, letadd that the 17th —18th century
theorists John Locke, Montesquieu, Jean-JacquessRau, and later also Kant and others
distinctly specified not only the idea of the sejtimn of powers, but also the perception of
the supremacy of right, the substance of the nhatugat acquired a new qualityby
retaining the red line according to which the law Bould be the embodiment of the right.

Whatever legal philoso?hical characterization we=db the concept of right, it is, in reality,
asocial phenomenon,”7 has a natural base, and is the condition and meaagr the self-

determination of the social nature of the rationalkreature.

Besides, in Christian thought the human being é&ated in the image of God (Bible, Old
Testament, Genesis, Chapter 1) and deserves respedhe introduction to the book of
Leviticus it is stated: “the God of holiness, thedf love and life wants to turn this people
into participants in his holiness, so that theyhiair turn will turn into the bearer of life, love
and holiness®

It is for that purpose that the Bible reminds asaches the rules for living correctly, living
human-like and with dignity. One of the best lesstearned from it is that the state must
exist for the human being and not the human beainghe state.

The main issue of the relationship between law &agtt has become a subject for
examination under the legal-philosophical thougt$o in terms of morality. The thing is
that alegal law “...increases the moral significance of the poWerarmonizes and brings to
a common denominator the mutually recognized anbligly acceptable interests of
individuals,becomes a criterion for justice and a ground for te execution of justice

*Blaristotle, Ethics, Politics, Rhetoric, Poetics, Categories1998. p. 616, 62%24.

6061 J. Harold Berman, Western tradition of the law, epoch of formation, I,
1998. p. 28-34.

'3 5. AlexseevPhilosophy of the lawj., 1999.p. 2.
8 Bible, Saint Echmiadzin, 1994, p.117, editor’s introdugtnote to Leviticus.

9B. N, ChicherinA course in the science of stateart. 3. 1., 1898. p. 401



-11- CDL (2001) 61

As precisely formulated by B. Chicherin, the wholeral significance of the power is based
on the fact that it holds in its hand the sworgustice, and justice consists in the fact that to
each is reserved what belongs to him/her.

And if that sword, called for the protection of thght, turns into a weapon for the violation
of the right, it thereby loses its moral power tive eyes of the people, which has a
destructive significance for both the powerless @nedpower itselt’

This short historical background intended to prelgisecord the following irrefutable truths
formulated by legal-philosophical thought:

-A human being, as a social phenomenon, enters inpublic relationships with his/her
natural and inalienable rights and his/her human dgnity.

-The state is bound to recognize the human rightssaan ultimate and inalienable value,
as a constitutionally fixed directly applicable rght.

-Every law derives from those rights, protects thos rights, may limit them solely and
only to the extent it is necessary for the recogiwn and safeguarding of the rights of
others in a democratic society, for the purpose oharmonious social co-existence.

-Those rights are universal and have not only intratate but also international
guarantees for their protection

By fixing a certain methodological position towattie recognition and protection of human
rights, the Constitution predetermines legislafivahe nature of its materialization,
institutional ensuring and systemic guaranteeirtge Tonstitution itself must not turn into
an obstacle to the complete and full-value effestess of the principle of the supremacy of
right. Hence, the purely constitutional position dmman rights and freedoms is
exceptionally important.

As was mentioned, the principle of legal equalégeaives flesh and blood when combined
with legal capacity. In democratic and legal systeme are speaking about the legal equality
of legally capable entities, i.e., with recognizaghts, respected and guaranteed with
protection. While the law is not only the recdgnmi of the right, but also the rational
limitation of that, to not violate the rights ofhaetrs. The question of questions is the
recognition of the natural rights of the humanngeitheir fixing by legislation and their
guaranteed protection.

An example of the best, justified and complete tar®nal formulation may perhaps be
“...the state recognizes and guarantees the prinoipseipremacy of right and rule of law.”
Such a formulation guarantees an appropriate metbgidal approach, acceptance of the
priority of natural rights, recognition of the righs the substance of the law, underlining of
the public consensus on the limitation of thatinigxof a clear-cut concept for the freedom of
rights and limitation of power. The law becomes ttefender of the individual's freedom,
safety and property, the guarantor of the reabimatif his/her rights!

9 bid, pp.133-134.

1 yvA. Chetvernin,Concept of law and state. Introduction to the tlioal course of law and stat®).,
1997.P.
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The main constitutional requirement is the recognibn and fixing of the supremacy,
priority, starting-point nature and inalienability of those rights If such a recognition is
missing then the role of power as dictating rightsy be unavoidably pushed forward to the
first plane, and the Constitution, in this casd| Yput a limit” not on the rights of power but
on the freedoms of people, thereby fixing princspdé dictatorship.

Under such a circumstance the state will likewisgoluntarily play the role not of a
regulatory tool dictated by society’'s general reguoients, but rather an abstract self-
reproducing requirement, which has started to aitt thie logic of self-preservation and the
unrestrained strengthening of influertéeThis will lead to the fact that the law will sifyp
become a tool for the compulsion of the right. Ahd illustrated historical-logical analysis
shows that the law should be the guarantor of freedrather than its restriction and
compulsion.

This problem is more actual and acutely statedtha continental legal systems. In the
precedential Anglo-Saxon systems justice precelienat the basis of the materialization of
the right; in the continental systems, the positight fixed through mutual political
consensus. Under such a circumstance, the cladigpleteness and internal systematization
of constitutional principles and norms acquire aceptionally important significance.

The etymological analysis of the concept of “Cdnsitn” represents also a separate interest.
The “Constitution” in Russian, English and othardaages carries the direct meaning of the
Latin word “constitutio=definition” , i.e., defindhe fundamental rules for social existence. In
addition to that, this word in Armenian also digfglather exceptionally interesting nuances.
To the first plane is pushed not only the idea efirdng, but also the idea of setting a limit.
But to set a limit to what? This is a questibattis raised naturally and unavoidably. The
answer to that is brilliantly given by Shahamir afdadkob Shahamiryan still in 1773-1788,
which is, in fact, the first written Constitution the world, named “Vorogayt Parats (trap of
glory).”*® A trap for whom and why? For the limitation of power and restraining of ylo
This was the formulation when familiarized with whiDominique Rousseau, the French
famous constitutional expert, considered a whajalléheory. Fortunately, in this context as
well, the essence of the concept and the wordutterts that concept in Armenian are in total
harmony with each other. In such a circumstar@ cbnclusion is also unequivocal: if it is
the glory and power that are trapped, then we aadirty with a Constitution that is built on
accurate methodology. If it is the natural andieva@ble freedoms that are trapped, then the
given society is endangered in general.

What does the international experience show? ®heparative analysis of the constitutions
of more than 100 countries evidences that in tmstitoitions or declarations on human rights
having the nature of constitutional norms, the epbgal approach to the human rights is
fixed in almost all countries. And in the condiibtns of more than 65 countries there is also

12 The state may not be created for making a fewviddals happy . The goal of that is to make theetpc
happy (PlatoRepubli¢ Collection of works v. 3. M., 1994, p. 189).

3 Book titled “Vorogait Parats”, Thilisi, 1913.

% Ibid pp. 17, 29-30, 32, 47, 51, 63 and other pagkemugh the complete and conceptual coverageoisided
the organic linkage between the law and justioe jdirology of the supremacy of natural right.
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a clear-cut approach demonstrated towards the itdiatal principle of personal dignity.
One or more articles are devoted to the latter, itheunity of personal dignity as an
indivisible right, its inalienability, the obligan of the state for its respect and protection, as
well as the relations to human rights and freedarasemphasized.

In the first place, it is worth separating examplesn those countries where there is a
constitutional clear-cut position about the prp@ind supremacy of the right in terms of the
connection between right and law.

Pointl of Article 1 of the Constitution of the GeamFederation fixes that human dignity is
immune. Its protection and respect is the obligmtibevery public authority. Under point2 of

the same Article it is defined that the German peagccept the human immune and
inalienable rights as a basis of every human spcpetace and justice in the world. Point3
completes the conceptual approach, by fixing tiat fundamental rights presented are
mandatory for the legislative, executive and jualipowers as a directly effective right.

Such an approach, perhaps, is a classical, comgletsistent and exemplary approach. A
similar approach is also reflected in Articles 7,18 and 21 of the Constitution of the
Russian Federation, Article 10 —Spain, Articles +Bzech Republic, Article 7-Georgia,

Article 8-Ukraine, Article 30 — Poland, Article Remania, Article 15- Slovenia, Articles 1,

18 —Portugal. As an example of clear and completeling may be presented also Article 7
of the Constitution of Georgia, in which it is gdtthat Georgia shall acknowledge and
protect the universal human rights and freedomanadtimate human value. Afterwards it is
added: “The people and the state are bound by ttights and freedoms, as a directly
operating right, in the exercise of state poweneéiything is clear and unequivocal. It is

worth emphasizing the following, conceptually venportant, considerations:

1. The country acknowledges the fundamental hunggutsrand freedoms;
2. It accepts it as an ultimate and inalienableeal

3. Those rights and freedoms are the limitationshef exercise of power not only by the
state, but also by the people.

It is evident thatt is the power which is limited by right rather than the right limited by

the power. Those constitutions which have not adopted threthodological approach with
such certainty are deficient, essentially impertaa also contain a huge potential danger for
the establishment of dictatorship.

It is appropriate to also refer to internationgdkedocuments:

In the preamble of the Universal Declaration of HumRights it is stated: “.. the inherent
dignity and of the equal and inalienable rightsaifmembers of the human family is the
foundation of freedom, justice and peace in theldvbFurther it is also added: “...human
rights should be protected by the rule of law.”rtiRealarly, Articles 1, 6, 8, and 29 of the
Declaration not only clearly fix the principlestbie inalienability, freedom and legal equality
of the human natural rights, but also the obligagitowards the society and the status of the
legal subject. And Article 8 unequivocally defind® right to human justice, i.e., to restore
his violated rights defined by the Constitutionlaw through the authorized courts.
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The same methodological approach is reflectedendN Charter, in the Preamble of which
is also shown the devotion to the fundamental humghts, his /her dignity. In the
International Covenant on Civil and Political Riglats well (16.12.1966) it is likewise fixed
that the acknowledgment of the human dignity anghégnd inalienable human rights is the
foundation for freedom, justice and universal pedcat those rights derive from the dignity
characteristic for the human being. Article 16l same Covenant identifies the principle
for the human legal subject. The Covenant, basetherfundamental provision that “in.
accordance with the Universal Declaration of HurRaghts, the ideal of free human beings
enjoying civil and political freedom and freedororfr fear and want can only be achieved if
conditions are created whereby everyone may enpgitil and political rights, as well as
his economic, social and cultural rights,” providéso the permissible limits for the possible
restriction of those rights by law.

By becoming a member of the Council of Europe Ariaejoined the Statute of this
organization signed in London on May 5, 1949, Aeti8 of which clearly states that: “Every
member of the Council of Europe must accept thacppies ofthe rule of law and of the

enjoyment by all persons within its jurisdictiontafman rights and fundamental freedoms.”

Perhaps it is necessary to specially emphasize tassaConvention for the Protection of
Human Rights and Fundamental Freedoms (4.11. 1968)Preamble of which not only
fixed the above mentioned provisions, but also easjzes such concepts and formulations as

“universal and effective recognition and observaoice. Rights”, “fundamental freedoms...
are best maintained ... by an effective political deracy”, “freedom and theule of law”*?,

etc. The last wording is especially worthy of atiem It is used in the preamble of the
Convention as an expression of the political trads and ideals, uniform value-perception
of the European countries. This convention is djgealso for the fact that the latter’'s norms
are norms of direct effectiveness and are proteayetthe European Court of Human Rights.
By fixing the fundamental human rights and freedot® Convention also defines the
permissible limits for their restriction and dewst from obligations under extraordinary
situations. Moreoverthose restrictions must be defined by law, must bproportional

and not distort the essence of the rightA requirement of the Convention is also the
distinction of the fundamental rights and the ske@nomic and cultural rights, by
demonstrating towards each of them a correspondppoach defined by the norms and
principles of international law. The conventiorddahe protocols appended to it contain such
norms on the fundamental human rights and freedbendirect application of which must be
guaranteed in every member state of the Counddurbpe. Consequently those norms must
have constitutional stipulation and protection witpth and clarity.

Of special attention is worthy also the ChartePafis for a New Europe (21.11.1990.). The
new democratic processes have made it necesshxyinahe Charter of Paris on the level of
international legal norms that “Human rights anddamental freedoms are the birthright of
all human beings, are inalienable and are guardrigéaw. Their protection and promotion
is the first responsibility of government. Respiectthem is an essential safeguard against an
over-mighty State. Their observance and full exsera@re the foundation of freedom, justice
and peace.”

> Collection of documents of the Council of Europethie protection of human rights and struggle agains
crime, Moscow, 1998. p. 34.
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Let us also add that in the French Declarationhef Rights of Man of 1789, it is clearly
specified that “... the ignorance, neglect, or eamit of the rights of man are the sole cause
of public calamities and of the corruption of gaveents .*°

All the mentioned examples unequivocally evidenbat tthe problem of ensuring the

supremacy of the constitution, in the final anaydeads to the guaranteed protection of
human rights and freedoms, through the harmonizedperation of the separated powers.
And since those rights are “... directly effectivghts”, the chief guarantees for their

protection are their constitutional fixing througin appropriate methodological approach
and a viable justice system.

In particular, the experience of recent decadethenEuropean countries irrefutably shows
that the protection of human rights is more guaredi if the human being has the
constitutional right to judicial protection of higolated rights. That is, the right to justice
becomes the important guarantee for the proteatiohuman rights! However, such a
formulation is incomplete and defective, if it ischored on the discretionary perception of
human rights. The thing is that human and cights, even if they have not found their
complete reflection in the Constitution (RA Cotgibn, Article 43), may not, by being
alienated from it, become a function of public adistration. If those rights are recognized
and fixed in the Constitution, if the frames ofithestriction are defined by the Constitution,
and if these rights can also be violated not oglynultifarious actions and inaction, but also
by laws or other normative acts that are “the tesupolitical consensus’the protection of
those rights will be guaranteed solely and onlythe case when the human being is
endowed also with the right to constitutional josti This problem has acquired a more
complete solution in the international constitutibpractice during the last 40-50 years.

Based on the above-mentioned conceptual approaehess try to present in general terms
the picture within the frame of the Republic of Agmia constitutional solutions. In
methodological aspects the problems of human rigresdirectly reflected in the following
Articles of the Republic of Armenia Constitution:

Article 4.

The state guarantees protection of human rightfraedoms based on the Constitution and
the laws, in accordance with the principles anan®oof international law.

Article 5.

State power stall be exercised in accordance WweahQonstitution and the laws, based on the
principle of the separation of the legislative, @x#/e and judicial powers.

State bodies and public officials may execute suigh acts as authorized by legislation.

Article 6.

The supremacy of the law shall be guaranteed iRépublic of Armenia.

16 All the international documents were studied witl help of the “search” computer software.

7 Justice is the right in effect, during the proceksmplementation — S.S. Alekseev, Law:alphaliaeery —
philosophy. Experience of Complex Research 1.919%50.
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The Constitution of the Republic has supreme joabiorce, and its norms are applicable
directly.

Laws found to contradict the Constitution as welladher juridical acts found to contradict
the Constitution and the laws shall have no judbiorce.

Laws shall be applied only after official promuligat Unpromulgated legal acts relating to
human rights, freedoms and obligations have ndigal force... .

Article 19.

No one may be subjected to torture and to treatra@dt punishment that are cruel or
degrading to the individual’s dignity.
No one may be subjected to medical or scientifjpeginentation without his or her consent.

Article 38.

Everyone has the right to defend his or her rigind freedoms by all means not prohibited
by Law.

Everyone has the right to defend in court his ggimd freedoms fixed in the Constitution
and the laws.

Article 43.

The rights and freedoms set forth in the Constitutare not exhaustive and shall not be
construed to exclude other universally acceptedamuand civil rights and freedoms.

Which are the main deviations from the above-meeiibinternationally established
criteria?

1. There is no clear attitude to the recognitiofi the human rights as an ultimate and
inalienable value.

2. The human dignity is fixed as an object of émah-civil law rather than as that of
constitutional law. That approach typical for tlenfier Soviet legal system has not been
overcome in Armenia yet.

3. There is no clear distinction between the right the law, moreover, the danger to
subordinate the right to the law is considerable.

4. The concepts of “supremacy of the right” and‘the of Law” are presented in the form
of the concept of “supremacy of Law,” which mayveeas a dangerous prerequisite for the
so-called absolutism of the “right of power.”

5. The constitutional-legal nature of the fundarmaEhtiman rights as a directly effective right
is not clarified.

6. The human right of constitutional justice isectgd.

In addition to the above-mentioned, the classiicatof the rights in Chapter 2 of the
Constitution is not clear, the restrictions tha provided in both general and extraordinary
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situations are not in harmony with the principldsirdernational law, many fundamental
human rights are only reserved to citizens, etice (detailed description will follow below).

All these are essential gaps, which seriously weake constitutional guarantees for the
protection of fundamental human rights and freedadrence it is not accidental either that
the legislative and institutional systems in ouuroy are not only the reflection of this
situation, but also its irrational reproducer.

The solution is to clarify and make certain the stdntional methodology about human
rights, to consider the current international cidt®n the constitutional guarantees for human
rights in the second chapter of the Constitutios, veell as for the human right to
constitutional justice to become a fundamental rgut@e for the protection of his/her rights
and freedoms.
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CONCEPTUAL APPROACHES TO THE PRI NCI PLE OF SEPARATI ON OF POVERS

TO BE FI XED AND CARRI ED OUT THROUGH THE CONSTI TUTI ON

One of the core issues of the Constitution is tlearecut separation of powers and the
ensuring of functional balance. It is not a setnat this problem is more difficult to resolve
in the so-called semi-presidential systems of gavent. At the same time, the experience of
international constitutional developments evidentet even in such systems there have
likewise been found efficient solutions that havithetood the test of social practice. The
point here is to first of all have the problem ddrimony of the “function-institution-
jurisdiction” system resolved. Second, it is heagg$o adjust and harmonize the scopes of
the functional, checking and balancing authoritéseach branch of power, to ensure the
relatively independent and complete activity offeacanch of power without disrupting the
balance in the system of “function-institution-gdiction” on the one hand, and to retain that
harmony in dynamics through the necessary andcgeriti checks and balances, on the other
hand.

It is necessary to take into consideration the fiztt, at present, in the theory of
constitutional law the following basic criteria fdhe separation of powers are more
acceptable: a) the relative independence of thaches of power, b) the existence of the
necessary constitutional institutions, the compless of their authorities and their
equivalence with their functions, c) the guarantéethe interruptedness of the balanced
activity of the state power, which in its turn as®s the establishment of such intra-
constitutional guarantees, with the help of whickvill be possible to reveal, evaluate and
restore the disrupted functional balance. Only undis circumstance will it be possible to
provide for the dynamic and harmonious developmavaijd political and social “explosive”
resolutions.

The RA Constitution has three major “weak links"ttwiregard to the resolution of the

mentioned problem. First, the place of the pregidemstitution in the system of state power
is not specified, second, the legislative, exeeuéimd judicial powers, from the viewpoint of

all the presented criteria, do not have the necg$gactional independence and the dynamic
balanced condition, and third, the mechanismsHerrevelation, evaluation and restoration
of the distorted balance are imperfect.

In systems of semi-presidential government a cdidtian often occurs between the
President and Government, when they do not repréisersame political power (it is typical

not only for Armenia but also for France). In sugystems, it is very difficult to give a

precise answer to the question for which layetheféxecutive power activities the Republic
of Armenia President bears responsibility, and ¥dmich part of that power are the

Government and the Prime Minister responsible.

Under the circumstance when the President hasaa elgjority in the Parliament, naturally

there is no problem like that, since the politicedponsibility is integrated. At the same time,
the system assumes that the President may be @ltiggopoint a prime minister acceptable
for the National Assembly or, in fact, yield thetieive to the Parliament by accommodating
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the latter. Such a situation assumes the existehaestrong and viable parliament, which is
able to assume political responsibility for theiates of the Government, as well as the
existence of such checks, which, in the event ofdgplaying the necessary and sufficient
capacity by the National Assembly and the Goverrimwiil help to recover the distorted
balance. Under this circumstance the essential asmphis that in the semi-presidential
government system the President of the country éirsll has the function of ensuring the
natural and balanced activity of the branchesowiqy, which characterizes his/her place and
role asHead of State.

The President of the country as Head of State $indily prescribed as such in the
Constitutions of a number of countries. For exan the Constitutions of Italy- Article 87,

Russia - 80, Estonia - 77, Croatia- 94, Georgif,-A&erbaijan - 7, Bulgaria - 92, Kirgizstan
- 42, Belarus - 79, Ukraine- 102, Nicaragua- 184ed¢h Republic - 54, Slovakia- 101, etc.
Besides, in the last two countries the Presidealeisted by the parliament.

The principle of the separation of powers is aleasidered to be one of the fundamental
principles of the fundamentals of the constitutiamvaer of the Republic of Armenia fixed by

the Constitution. This is expressed in Articlef3l®e RA Constitution, according to which

state power is exercised on the basis of the plimadf the separation of the legislative,
executive and judicial powers.

However, the perception of the separation of povesrs principle of the RA Constitution
requires to withdraw from the discretionary ideeca@ding to which the separation of powers
is viewed as a distribution of integrated stabevgr between different institutions. That
principle must be interpreted as the limitationabaing, co-operation and interrelation of the
real factors of the state power. It is not accderthat the majority of the countries
emphasize by the Constitution ensuring the resdrsg¢jon and co-operation between powers
and the fixing of that conceptual approach in tresiB law rather than the principle. For
example, in Article 10 of the Constitution of theid®ian Federation it is defined: “State
power in the Russian Federation shall be exerctsedhe basis of the separation of the
legislative, executive and judiciary branches. Timdies of legislative, executive and
judiciary powers shall be independent.” Moreoueithe Constitutions of many countries the
emphasis is also put on the interdependence oftiveers (Portugal, Article 114), co-
operation (Moldova - 6), mutually agreed activiteasl co-operation (Kirgizstan- 7), balance
(Poland - 10), balanced power (Estonia - 4) etchSuultifarious approaches are determined
also by various concepts of the theoretical inttgiton and practical application of the
criteria of the separation of powers and those napd constitutional principles.

In the opinion of many theoretical experts of madeonstitutional law (particularly, German
statehood expert K. Hesse) the main characterisfictbat principle are the regulation and
discipline of the joint activities undertaken byopée, the identification of the separate
branches of power, the determination and limitatbtheir competence, the regulation of the
common work, the balancing of the competence of stage bodies and as a result the
integrity of the limited state powét.The thing is that the circumstance of the sepamadif
powers is not absolutized. This principle assuales the cooperation and balance between
the various branches of the integrated power endomith functionally distinguished and
independently implemented authorities. In thipees the Constitution attempts to define

8 See, K. Hessd@asics of Constitutional La@FR. 1., 1981, p. 237
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the limitations of the power, create system of elation between the powers, “forced”

consensus for actions (approval of the Governmént py the Parliament, the right of the

President to veto, the right to overrule the vdtthe President by the Parliament, the right of
the President to release the parliament, the afjtite parliament to declare no confidence in
the Government, etc.). In its turn, a critical citioah for the preservation of the balance of
power is the existence of an effective system lierrevelation, evaluation and restoration of
the balance of the constitutional authorities o #tate power through the constitutional
jurisdiction.

By one other approach (for example, according ¢oBhglish political scientist M. Vile), the
matter is not limited to the formal-legal study thie interrelationships of the legislative,
executive and judicial bodies, rather it is vieviedhe context of the interaction of the whole
legal, social and political system in terms of #dstablishment of the “balance “ between the
state and society.

In general terms, one may state that, at presemt, models for the application of the
principle under consideration have been establisiredhe international constitutional
practice: “flexible” and “coarse” separation ofwers, depending on the nature of the system
of state power. The first of them is based on Jobrke’s ideas on the interaction between
the powers with legislative power supremacy, anel $bcond one derives from Charles
Montesquieu’s considerations on the balance of peweéth the considerably clear-cut
separation between them. The European constitltaorapolitical experience is relying on
both of the models, while the rather classical eplanof the second model may be found in
the USA.

Each of the mentioned models functions under geanditions. Those conditions are: the
society’s political culture, legal traditions arfdriking, psychology, level of legal awareness
and the development trends of the various brandiepower, the dialectics of their
functional and structural developments etc.

One of the marked tendencies of the recent decadesparate countries is the relative
strengthening of the executive power. That progeritain is characterized as a transition
from the “system of cabinet governance” to the tegsof the Prime-Minister’'s governance”,
a fact which is particularly characteristic for temporary Great Britaffl.

In Britain, the distortion of the balance betweka kegislative and executive powers is stated
in many studie§® At the same time, the dominant role of the Gorernt towards the
Parliament does not evidence a refusal of parliganesm. The Parliament retains the
functions of overseeing, adjusting and ratifying tovernment policy. The political
responsibility of the Government before the parbains retained.

19 See Vile M. G Constitutionalism and Separation of Powedford, 1967, p. 1-10.

2 See Rush MParliamentary government in BritaiN. Y., 1981. The Political System of Great Britapp.
111, 147-153.

2l see, e.g. Beloff M., Peel @he Government of the United Kingdom. Politicalhawity in a changing
society.L., 1980, 1981:

A. SampsonThe New Anatomy of Britai., 1975.



-21- CDL (2001) 61

The strengthening of the vertical function of thee@aitive power is noticeable also in the
constitutional practice of non-parliamentary or mahical countries. The gradual

expansion of the nature and scope of Presidentiiioaties in the USA is viewed by

American constitutional law and political scienceane of the main characteristic traits of
American constitutional practice and the Constitutiiself, when the process of expansion of
Presidential authorities is carried out without stttational amendments. A number of
American scholars certify that the expansion oft thawer may endanger freedom and
democracy?

Noteworthy are also other trends in the West-Eumopmuntries. For example, Finland, as a
result of the 1992-95 constitutional reforms, madgansition from the semi-presidential

system to the parliamentary form of republican goweent. At the same time, serious

approaches have emerged in ltaly towards the op@socess, i.e., a transition from a

parliamentary system to a semi-presidential republi

It is obvious that such trends are determined nbt by the multifarious interpretation of the

principle of the separation of the powers, but @sd moreover, by the problems faced by
the state power system of the given country. Hamenegardless of which model of the state
system has been chosen, whether presidential, m&sidential, parliamentary or other, any
way the general provision is that the separationpoivers and the ensuring of their

harmonized interaction is an unavoidable necesaity, that must be carried out within the
scopes of the unreserved preservation and comstitt guarantees of the fundamental
principles of democracy and the supremacy of rigghtheir turn, the clear-cut separation of
powers by the Constitution, the dynamic balancethadyuaranteed protection of the latter is
the most important prerequisite for the developnaet acceleration of democracy.

Naturally, in this particular matter, for the adjuent of the conceptual approaches, the study
of the international practice of constitutional amdments of various countries also acquires
extreme importance. From the study of the rec2@tyears of constitutional amendments
and constitutional laws of Austria, USA, Belgiumem@any, Denmark, Spain, Italy, Greece,
Portugal, France, Finland and a number of othentrims, as well as the new constitutions of
many East-European and former USSR countries iBpl&lovenia, Czech Republic,
Slovakia, Bulgaria, Russian Federation, Lithuariistonia, Georgia, Kirgizstan etc.) it
became clear, that there are a number of steadygreegarding the subject matter under
examination:

1. A universal common desire on the issues of ttalugl limitation of the power, the
dispersion of force (political, administrative, e@omic) and the broadening of the
possibilities for self-government and strengtherohguarantees is noticeable.

2. The functional authorities of the branches ol@o are made more precise, they are
harmonized with the functions of the given brandhpower, and the guarantees for the
independent possession of these authorities amegshrened.

3. The checking and restraining authorities ardemaore precise and strengthened.

2 gee Cass Sunsteidhanging Constitutional Powers of the Americansiient.

EECR, Vd 2, N4. Fall 1993, Vol 3. N1 Winter, 1994 ,99.
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4. The guarantees for intra-constitutional stapdite strengthened.

5. The interaction of the powers is to a greateter@x anchored on the principle of
cooperation and on solutions ensuring dynamic loalan

6. The legal system for the restoration, evaluaaon recovery of the distortions in the
constitutional guarantees of human rights and trestitutional balance of the authorities of
powers is strengthened.

7. The active interaction of the branches of powdhe normative—juridical activities based
on the principle of the supremacy of right.

Alongside with the mentioned general trends alsoingbortance are the issues of the
development of the institutions of the branchepm#er, the clarification of their functional
role and endowing them with necessary and suffi@ethorities.

Given also the exceptionally important role of 8table power in transitional regimes, one
may undoubtedly accept that these mentioned getrerals are extremely actual in terms of
the conceptual approaches pertaining to the catistial reforms of our country, and new
solutions may be sought in this context.
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CONCEPTUAL APPROACHES IN THE | SSUE OF STRENGTHENI NG THE

CONSTI TUTI ONAL GUARANTEES FOR LOCAL SELF- GOVERNMENT

In international constitutional practice, a speaigbortance is given to the issue of fixing the
constitutional principles of and ensuring the gagea for local self-government, as one of
the most important grounds of a democratic sociéy.a rule, they are presented in a
separate section and are clearly distinguished #tate government (e.g., Constitution of the
Russian Federation, Chapter 8, Estonia-ChapteU&egine-section 11, Slovenia —section 5,
Bulgaria-Chapter 7, Lithuania-Chapter 10, Polarmdtisen , etc.).

It also has methodologically important significanednen in the fundamentals of the
constitutional order of any country’s Basic lawrasion is fixed about the recognition and
guarantee of local-self-government by the statg.,(érticle 12 of the Constitution of the
Russian Federation, Article 7 of the Constitutidr&raine, Article 9 of the Constitution of
Slovenia etc.).

The European Charter of Local Self-Government agtbjpin October 15, 1985 is based on
the following fundamental approaches, accordinghah:

a) local self-government is an independent anccg¥ie means for the people’s power,
b) it is an extremely important tool for the decahtation of power,

c) the principle of local self-government must bed by legislation and, within the limits of
possibility, by the Constitution.

The same Charter characterizes local self-goverhmena right and ability of local self-
government bodies based on their own responsilality the local population’s interests to
resolve problems of community importance. Naturallyis assumed that the authorities of
the community may be its own or delegated, the gaope for the implementation and
oversight over each of which must legislatively ddearly distinguished and defined. The
objective here is to ensure the completeness, emince, full-value and uninterruptedness
of local self-government.

One of the important guarantees for the indeperalendocal self-government bodies is the
clear stipulation by the Constitution of the fupncotal and institutional interrelationships with
other institutions of state power and the existenfca clear legal procedure for recovery of
the distorted balance.

It is also necessary to clearly define Constitwglynthe concept of the community as the
main link of local self-government, its legal s&tand the circumstances under which:

a) the community, while performing local self-gowerent, shall be considered an individual
branch of public power,
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b) the community, as a link of local self-governmeshall derive its sources from civil rather
than political society,

c) the community interrelationships with the stptver shall be built on the basis of the
principle of co-operation.

From the above mentioned obviously derives onehefkey directions of the reforms in
Chapter 7 of the RA acting Constitution, accordiegwhich it is necessary to clearly
distinguish between the local self-government aadional administration functionally,

institutionally, and with regard to the establismmhand implementation of their authorities.
The latter is a function of state governance anoukhbe regulated under the relevant
sections of Constitution.

It is also necessary to ensure consistency in ehstitutional approach. That is particularly
lacking in the case of Yerevan city. The RepublicAomenia’s local self-government is
recognised only on the level of settlements with thjection of that on the regional level.
However, according to the previous conceptual is@nexception has been made for the city
of Yerevan, which has hindered the creation of doum framework for the local self-
government on the level of settlements. The nemceptual approach is that local self-
government is carried out in all the communitiesywaver, they may have various delegated
authorities. At the same time, the formation of tbeal self-government bodies in all the
communities must be carried out through a unifommcedure and on the same principles.
Consequently, without the formation of local sedfivgrnment elected bodies and an
independent budgeh the city of Yerevan it is impossible to guarani@ complete self-
government, and naturally, the law shall providetf@ specific circumstances, as well as the
status and the specifications of the self-goverriroarthe level of district communities.

There is also a necessity to clarify the systerthefbodies that implement the right to local
self-government of the community, the main diretsiof activity of the representative body
of local self-government and the legal statusoaitts.

A clear and consistent approach is also requirethi® basic issue of material guarantees for
local self-government. First, the institution bietproperty of local self-government must
have a specified legal status. In addition to tAaticle 9 of the above-mentioned European
Charter defines that “Local authorities shall bétk, within national economic policy, to
adequate financial resources of their own, of whicby may dispose freely within the
framework of their powers.” Besides, “local autties' financial resources shall be
commensurate with the responsibilities providedofpthe constitution and the law.”

It is also extremely important that the state biémefrovided to the local self-government
bodies, to the extent possible, must not be fere$er the funding of specific projects. The
state benefits must not endanger the basic freeddhe selection of policy by the local self-
government bodies within the area of their owisgliction.

As has been mentioned, when drafting the concempploaches about the local self-
government, it is exceptionally important, on theechand, the clear identification of the
interrelationships ensuring the independence aillself-government, and the guarantee of
the lawfulness of local self-government, on theeotiand. Article 8 of the European Charter
of Local Self-Government considers administrativersight over the activities of local self-
government bodies possible. Such oversight is mangaso that local self-government
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bodies do not come out of the framework of the auitiles outlined for them by law and act

in harmony within the state. The problem here & thcal self-government is independent of
state power, but not from the state. However, th@eva mentioned Article of the European

Charter defines such limits of oversight, whichlwitevent the abuse of the latter and the
impact of that on the independence of local selfegoment. This matter may acquire its
clear resolution by the fixing of a norm in the Goitution about the fact that the procedure
for the state oversight over the implementatiothef authorities delegated to the community
shall be defined by law, and to ensure the lawfdnef the general activities of the

community it is subject to oversight in the mandefined by law.

Article 10 of the European Charter of Local Selfv@mment also prescribes that the bodies
of local self-government, while performing theirtlaorities, have the right to operate and,
within the frames defined by law, be consolidatathwther bodies of self-government for
the purpose of resolving problems of mutual interddence, every state must recognize the
right of local self-government bodies to form ursprfor the purpose of ensuring the
protection and progress of common interests, a agethe right of local self-government
bodies to join international associations. All teissures the possibility of uniting for the
protection and development of common interests, dreation of larger communities.
However, in some cases such a consolidation israigoired by the general interest of the
state, which must not pressure, but which the conityiinterests should be harmonized.

This frame of issues, which directly relates to ititerrelationships between state power and
local self-government, is again clearly regulatader the acting Constitution.

With regard to the strengthening of the constinaioguarantees for local self-government an
especially important factor is turning local setfivgrnment bodies into a subject of
constitutional justice and the existence of a sysbé judicial constitutional oversight for the
adjudication of disputes deriving from the problefithe constitutional authorities relating to
the bodies of the state power and local self-gawemt. At present, such systems effectively
operate in Austria, Czech Republic, Germany, Hupgiéaly, Russian Federation, Slovenia,
Spain and in more than 35 other countries.
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RECOMVENDATI ONS AND RATI ONALE FOR CONSTI TUTI ONAL REFORMS

Given the mentioned conceptual approaches thewoly main amendments and
supplements are required to be made in the RA @otish.

CHAPTER 1. The Foundations of Constitutional Ofder

Article 1. The Republic of Armenia is a sovereign, democrsiéte, based on social
justice and rule of law.

Article 2. In the Republic of Armenia power lies with the peopThe people exercise
their power through free elections and referendgawall as through state and local self-
governing bodies and public officials as providgdtbe Constitution. The usurpation of
power by any organization or individual constituéesrime.

Article 3. The elections of the President, the National Asdgnaimd local self-
governing bodies of the Republic of Armenia, aslwasl referenda, are held based on the
right to universal, equal and direct suffrage bgreeballot.

Article 4.

The Republic of Armenia recognizes the fundamdmniaian rights and freedoms as
an inalienable and ultimate value. In the exseodf power the people and the state shall be
limited by those rights stipulated by the Consititut, as a directly functioning right.

The state guarantees the protection of human rights freedoms based on the
Constitution and the laws, in accordance with thiegiples and norms of international 1&4w.

2 Chapters 1-7 of the Constitution have been edii¢ila new wording, taking into consideration:

a) a) the recommendations made by the Constitutional RefacCommission under the RA
President,

b) b) the recommendations made during the discussiorts vaigh the experts of the Venice
Commission of the Council of Europe on NovemberlZ6n Yerevanpn February 13-14 in
Paris and on June 5-6, 2001 in Strasburg

c) c¢) the requirements of the Universal Declaration ofrtdn Rights, European Convention
for the Protection of Human Rights and FundameRtaledoms, the 1966 December 16
International Covenant on Civil and Political Righthe 1966 International Covenant on
Economic, Social and Cultural Rights and univensatms fixed in other documents on
human rights,

d) d) the experience of the international constitutiqualctice,

e) e) the conclusions of various experts (particularhgose of Professors H.Schwartz, Otto
Luchterhandt, W.Shults, R.Rubell, members of thaisve Commission Mr. M.Hertzog and
Mr. H. Torfason ).

% Supplements and amendments are presented in sucfdarlined italic shift.

* The provisions presented in this gray shade haem keither deleted or moved (in this case it has beoved
to Article 14).
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Article 5. State power shall be exercised in accordance wé&hCionstitution and the
laws based on the principle of the separatind balancingof the legislative, executive and
judicial powers.

Stateand local self-governmetodies and public officials are competent to panfo
only such acts, for which they are authorized lgyslation.

Article 6. The supremacy of the lagupremacy of right and the rule of lashall be
guaranteed in the Republic of Armenia.

The Constitution of the Republic has supreme joadiforce, and its norms are
applicable directlyunless otherwise provided by the Constitution.

Laws found to contradict the Constitution as wedl a@ther legal acts found to
contradict the Constitution and the laws shall hawguridical force.

Laws of the Republic of Armenia shall comply witl €onstitution. Other normative
and individual legal acts shall be consistent witle Constitution, Laws and international
treaties ratified by the Republic of Armenia.

Laws shall be applied only after official publiaaii Laws andother normative legal
acts that contain universally mandatory rules ohdoctshall take effect only after official
publication. Unpublished legal acts pertaining to human rightsedoms and duties shall
have no juridical force.

International treatieshall take effect fothe Republic of Armeniaonly after they
have been ratified or approvethternational treaties signed on behalf of the R&puof
Armenia shall be applied only after ratificatiomtdrnational treaties of the Republé¢
Armeniathat have been ratified are a constituent patheflegal system of the Repubbé
Armenia If other norms are provided in these treataied international treatie®ther than
those provided by the laws, then the norms providede treaty shall prevail.

International treaties that contradict the Consttumay be ratifiecnly after making
a corresponding amendment to the Constitution.

The procedure for concluding international treatgsll be defined by law.

Article 7. The multiparty systendeological pluralism and the multipaigm system
is recognized in the Republic of Armenia.

Parties are formed freely and promote the formaitatind expression of the political
will of the people. Their activities may not cantene the Constitution and the laws, nor
may their structure and practice contravene thecjpies of democracy. Parties shall ensure
the openness of their financial activities.

7.1 The church in the Republic of Armenia shallseparate from the state. The
Republic of Armenia recognizes the historicallyeptional role of the Armenian national
Apostolic Church in the spiritual life of the Armian people, in the work of developing
national culture and preserving the natipreserving national identityAt the same time The
freedom of activities of all the religious orgartisas operating in the manner defined by law
shall be guaranteed in the Republic of Armenia.

7.2 The armed forces of the Republic of Armenia caled upon to ensure the
security, defence and territorial integrity of tRepublic of Armenia, the inviolability of its
borders. The armed forces shall maintain neutraiitypolitical matters and shall remain
under civil supervision.

Article 8. The right to property is recognized aptbtected in the Republic of
Armenia.

The owner of property may dispose of, use and nerlag property at his or her
discretion, the results of his/hemtellectual property.The right to property may not be
exercised so as to cause damage to the environonenfringe on the rights and lawful
interests of other persons, society or the state.
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The state shall guarantee the free developmenequal legal protection of all forms
of property, the freedom of economic activity aneefeconomic competition.

Economic freedom, free economic competition basedhe principles of market
economic relationships are guaranteed in the Reépwl Armenia.

Abuse of monopoly status, illegal restriction ofngetition and bad faith competition
in the market are prohibited.

permissibldimits maybe definedby law.

Article 9. The foreign policy of the Republic of Armenia shak conducted in
accordance with the norms of international lawhwtite aim of establishing good neighborly
and mutually beneficial relations with all states.

Article 10. The state shall ensure the protection and repraduocf the environment
and the rational utilization of natural resources.

Article 11 Historical and cultural monuments and other cultuedues are under the
care and protection of the stat€he state shall contribute to the free access ¢onidtional
and world cultural heritage.

Within the framework of principles and norms ofamtational law, the Republic of
Armenia shall promote the protection of Armeniastdiical and cultural values located in
other countries, and shall support the developmaeAtmenian educational and cultural life.

Article 11.1 The marzes (provinces) and commungigsl be the administrative-
territorial units of the Republic of Armenia.

The names and borders of the administrative-tmgt units shall be defined by law.

Article 11.2 The Republic of Armenia shall recognand guarantee the local self-
governance as an independent demaocratic systembtitgelf-governance.

Article 11.3 The procedure for the acquisition aadnination of citizenship of the
Republic of Armenia shall be defined by law. Arn@s by ethnicity shall acquire
citizenship of the Republic of Armenia through angiified procedure. A citizen of the
Republic of Armenia may not be a citizen of anottate simultaneously.

No person may be deprived of citizenship of theuBl@pof Armenia, or the right to
change citizenship.

A citizen of the Republic of Armenia may not bedeanover to a foreign state, except
for the cases prescribed by international treatiéshe Republic of Armenia. The decision on
the handing over may be appealed to the court.

The citizens of the Republic of Armenia shall béeurthe protection of the Republic
of Armenia within the territory of the RepublicAvinenia and beyond its borders.

Article 12.The state language of the Republic of Armenia iméumian.

Article 13 The flag of the Republic of Armenia is tricolor neadf three horizontal
and equal strips of red, blue and orange. The obarms of the Republic of Armenia
depicts, in the center on a shield, Mount Ararahwioah's ark and the coats of arms of the
four kingdoms of historical Armenia. The shieldsigpported by a lion and an eagle while a
sword, a branch, a sheaf, a chain and a ribbopaneayed under the shield. The national
anthem of the Republic of Armenia is the "Our Fdtdre." The capital of the Republic of
Armenia is Yerevan.
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RATIONALE FOR SUPPLEMENTS AND AMENDMENTS TO CHAPTER ONE®

1. ARTICLE 4. The amendment was made based on the requireofetis Charter
of the United Nations, the Universal DeclaratiorHaman Rights, the European Convention
for the Protection of Human Rights and FundamehRtakedoms, the 1966 December 16
International Covenant on Civil and Political Righthe 1966 International Covenant on
Economic, Social and Cultural Rights, the 1990 Nwler 21 Charter of Paris and universal
norms fixed in other international documents on aomights.

In accordance with those documents and currentrnatenal tendencies of
constitutional developments, in real democratidesys human rights are recognized as an
ultimate and inalienable value, are constitutionalipulated as a directly applicable right
and are placed at the foundation of the realizatibrstate power. The fixing of such a
provision at the foundation of the constitutionatler of any country has exceptionally
important methodological significance and evideneeslear position on the democratic
principles adopted. It has found its reflectiosoain the Preamble and Article 3 of the
Charter of the Council of Europe, where a starpiogt for the member states is considered
the adoption of the principle of the supremacyigiftr

Given also the advice provided by the Venice Corsiais experts, the references
with regard to the provisions of direct effectiveseare made to the rights stipulated by the
Constitution. This approach is stipulated alsathie Constitutions of many countries of
Western Europe (in particular, see Article 1 of @anstitution of Germany, Article 18 of the
Constitution of Portugal, etc.).

The £'and 29 Articles of the RA Constitution, which are not f@d to change under
Article 114 of the Constitution, acquire a congistelaboration and completion in the new
wording presented.

The provisions of Article 4 of the acting Constitut, as a guarantee for the
realization of the constitutional principle presshtvith the new wording of the same Article,
are moved to the beginning of the Chapter “Fundaateduman and Civil Rights and
Freedoms” of the Constitution.

2. ARTICLE 5. The amendment, based on the current theoreticargkzations of
the principle of separation of powers, is aimedixang constitutionally not the adoption of
the given principle in general, but the real sefianeof powers on the basis of that principle.
Such an approach has been adopted by the overwitgelmajority of countries that have
chosen the democratic way of development (in palgic see Article 20 of the Constitution
of Germany, Article 10 of the Constitution of thaudRian Federation, Article 2 of the
Constitution of the Czech Republic, Article 8 oét@onstitution of Bulgaria, Article 5 of the
Constitution of Lithuania, etc.) Besides, the sapan of powers is not absolute; it cannot be
viewed as a mechanical division between the unifséate power and the institutions
executing that power. Branches of power that adependent of one another and have
various functional authorities may actively co-aderand secure the effective realization of
state power, the dynamic and stable developmesboiety, only in the event of balance.
Such an approach is prevailing in the current m@Bonal constitutional practice (in
particular, see Article 114 of the Constitution Rdrtugal, Article 6 of the Constitution of

® The objective of Constitutional reforms is not fresentation of a new Constitution, but resolutidrthe
above stated problems through supplements and anearisl. Consequently, the algorithm of making nemes
amendments was the mechanism chosen.
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Moldova, Article 10 of the Constitution of Polanfltticle 4 of the Constitution of Estonia,
Article 7 of the Constitution of Kyrgyzstan, etc.).

3. ARTICLE 6. The amendment of the first paragraph is basedhenlogic of
Articles 1 and 4 and is their further elaboratidhe acceptance of the supremacy of right is
finalized, and the organic link that exists betweight and law is fixed here, law is based on
right and becomes a rule for obligatory conduct,aasl noted in the preamble of the
Universal Declaration of Human Rights, it is neeggs‘...that human rights should be
protected by the rule of law.” Only under the srpacy of right, when the law must emerge
from the right, is it possible to avoid such coiwdis when, without violating the letter of the
law, the power is made to serve the establishmemincauthoritarian political regime, as
happened in Nazi Germany.

With the recommended amendments, the repeated fations of the provision on
the direct application of the constitutional normedating to human rights are deleted,
simultaneously the hierarchy of the legal actsléarty defined, with the ultimate juridical
force of the Constitution recognised, by which prevision that all the legal acts shall be
based on the Constitution and comply with it becomlearer, with the particular emphasis
not on the contradiction, but the positive, coriig approach. In this Article (part three)
the supremacy of the law over other legal actedsgnised, and it is provided that other legal
acts that contravene the laws shall not bear galdorce either.

The amendment of the first sentence of the fouatth is necessary, given the fact that
the existing version is not properly worded andvésaroom for misunderstandings. The
impression is created that even before publicétiere is an effective law, which may not be
applied yet. In reality the law acquires juridiéaice only after publication. Such a nature is
given also to other legal acts of normative typg,weell as sub-legislative legal norms
referring to human rights and freedoms.

The fifth section has been clarified more and tragification” and “approval” legal
institutions are clearly separated. It is empleakithat only the norms of the international
treaties ratified by the parliament prevail over ttorms of the domestic laws.

4. ARTICLE 7. The new wording makes the constitutional norm relea not only
has the phrasing been refined, but also the cohenbecome clearer, it reveals the political
prerequisites of the main constitutional principles., the creation of a democratic, legal
state, the establishment of civil society.

5. ARTICLE 7.1. The international constitutional practice clearlypuslates the
secular nature of democratic states, the independgaore of the state and the church from
each other. In many countries a special attitgdeso expressed towards the historical role
played by the national church, but also stresdiegiecessity for equally guaranteeing by the
state the freedom of activities of all the religgoarganisations operating in the manner
defined by law. For example, in Article 9 of therGtitution of Georgia it is stated: “The
state recognises the special importance of thedseoOrthodox Church in Georgian history
but simultaneously declares complete freedom agicels belief and confessions, as well as
independence of the church from the state.”

The Republic of Armenia is even more responsibfeerahe reestablishment of
statehood, to express a proper attitude towardkigerical role of the Armenian Apostolic
Church, given the fact that it is an exceptionaragle of a national church that for centuries
has performed the difficult historical mission eéperving the nation, under the conditions of
the loss of statehood, in numerous cases taking iipelf the functions of the state. The first
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nation in the world adopting Christianity as a etatligion is simply obliged to
constitutionally fix its own attitude as a generalue.

In addition to that, the current processes of deatamcdevelopment, the norms of
international law recognised and adopted by theuBlkp of Armenia, in particular, the
universal recognition of the freedom of thoughtysmence and religion require guaranteeing
non-discriminatory equality for the free activitieball the religious organisations acting in
the lawful manner.

In all the mentioned respects, Article 7.1 is imgbete harmony with the provisions
of international documents on human rights andmatonal constitutional practice.

6. ARTICLE 7.2. The addition of the Article is very important itegard to the
significance the armed forces have in the maintemaof the Republic’'s security and
territorial integrity, the inviolability of its balers. At the same time, the principles
mentioned in the Article are in full compliance kwihe principles of democracy and a legal
state, take into account the social practice exjsitn the country during the last decade, the
requirements of the regular and active developnwnthe political system, effective
realization of representative democracy, as welth@snecessity of creating a sustainable
defence system anchored by patriotic and high ma#s$, far from any political processes.

Such an approach has found its reflection in the nenstitutional solutions of a
number of countries. In particular, in Article 26 the Constitution of Poland adopted in
1997, it is stated: “(1) The Armed Forces of thep&dic of Poland shall safeguard the
independence and territorial integrity of the Sta#md shall ensure the security and
inviolability of its borders. (2) The Armed Forcsisall observe neutrality regarding political
matters and shall be subject to civil and demaoci@ntrol.”

7. ARTICLE 8. In the opinion of the experts of the Venice Cossian of the
Council of Europe, it is necessary to include thevisions relating to individual rights
stipulated by Article 8 of the Constitution in teecond chapter of the Constitution, which is
absolutely logical. Aside from that, in the thirdrpof Article 8 of the Constitution the use of
a concept such as “forms of property” comes from3loviet perception of property deriving
from the reconstruction period. In the given cake problem does not refer to the
differentiation of the subjects of property or titdng of the right of property (which, with
new wording, is realized in Article 28), but thenais to specify constitutionally the nature of
economic relationships.

The new wording of the Article secures a guaratiteethe healthy expansion of
market economic relationships, with new formulasioof the principle of antimonopoly
regulation.

Such a re-wording of the Article is in greater hany with the foundations of the
constitutional order. As far as the provisionatiely to individual rights are concerned, then
they, as was mentioned, have been re-worded an@dnimvArticle 28. This approach has
also overcome the somewhat inconsistent approatiregdrovisions of the former Articles 8
and 28 with regard to the possible limitation resedrto law on the right of property.

8. ARTICLE 11. The addition is based on the provisions of the6lBfiernational
Covenant on Economic, Social and Cultural Righlike state must not only play the role of
a defender of cultural values, but also createmihgimum possible favourable prerequisites
for their reproduction and development. The maindition to achieve this goal shall be the
guarantee of the freedom of creativity and freeeascto national and universal cultural
heritage.
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9. ARTICLE 11.1. The unitary nature of the state does not preclbddixing of the
principles of its territorial structure in the Cditistion, which will provide certain stability to
the settlement of problems relating to the tenadastructure of the country.

According to the experts of the Venice Commissibthe Council of Europe such an
addition is necessary.

10. ARTICLE 11.2. An extremely important factor in the principles the
Constitutional order is the safeguarding of loegf-governance. The main problem here is
the stipulation and guarantee of that independemhodratic institution of public self-
government. As examples of such a clear formulatiay serve, in particular, Article 12 of
the Constitution of the Russian Federation, Artitfeof the Constitution of Ukraine, Article
9 of the Constitution of Slovenia, Article 16 oktRonstitution of Poland. The recommended
supplement is also based on the provisions of theogean Charter of Local Self-
Government adopted on October 15, 1985.

11. ARTICLE 11.3. This Atrticle, together with the supplements, haen moved
from the second section of the Constitution. Tingpdements have been made on the basis of
the provisions of the December 16, 1966 Internaficbovenant on Civil and Political
Rights. The rationale for moving it is explaingdthe fact that the issue of citizenship is not
only a human rights issue, but also the specificittey and citizenship are first of all
considered the main characteristic features ofthie, and consequently of the constitutional
order.

The elimination of the constitutional obstaclette institution of dual citizenship and
the reservation of the regulation of this probleniaw is an exclusively political matter. A
number of countries have resolved the problemsmalar manner.
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CHAPTER 2. Fundamental Human and Civil Rights areEBoms

Article 14°.

Article 15 14. The natural and inalienable dignity of the humhbeing, as an
indissoluble basis of his freedoms and rights, Isbalrespected and protected by the state.

The Republic of Armenia shall secure the proteatibthe humarmand civil rights and
freedoms fixed by the Constitution, in accordangéh the principles and norms of
international law, on the basis of the Constituteom the laws.

Article 14.1. Citizen®eople regardless of race, sex, languageeed, political or
other persuasiomational orsocial origin, wealth or other status, éegally equal,have all
the rights, freedoms and obligations defined byGoastitution and lawand shall be given
equal protection of the law without discrimination.

Article 16. All are equal before the laand the courtand shall be given equal
protection of the law without discriminatidn.

Article 17 15. Everyone has the right to life.

Until such time as it is abolished, the death pgnaday be prescribed by law for
particular capital crimes, as an exceptional punisht.

The death penalty is prohibited in the Republidohenia, except in time of war or
in the event of an unavoidable threat of war, omlasis of law.

Article 18 16 Everyone has the right to freedom and immunity. dh@ may be
arrested or searched except as prescribed by laperdon may be detained only by court
order and in accordance with legally prescribectgdores.

Everyone has the right to apply to a superior couith a request to check the legality
and justified nature of his/her detention.

Everyone has the right, pursuant to the bases awdeauure defined by law, to
indemnification of damage caused by his/her illeayagst or detention.

No one may be deprived of freedom otherwise thdhdrfollowing cases and by the
procedure defined by law:

1) 1) when a person is convicted to deprivation of foeedy a competent court,

2) 2) for not executing the lawful verdict of the courtfar the purpose of ensuring the
performance of any obligation provided by law,

3) 3) inthe event there is a substantiated suspicidmawing committed a crime or if it
is necessary to prevent the commission of a chménim or his flight after its
commission,

4) 4) to supervise the education of a minor,

5) 5) to prevent the spread of infectious diseases, dbk ageother dangers to the
public,

6) 6) to prevent the illegal entry of a person into theiatry, to deport him or to hand
him over to another state.

Every arrested person shall, in a language undewtdle to him, be immediately

informed about the reasons for his arrest and eimyrge presented against him.

In accordance with the provisions of sub-pointdBjhis Article every person arrested or
detained shall, within 48 hours, be subject to baught to the court, which shall, not later
than within 24 hours, make a decision on his deianor choosing other precautionary
measures. The free release of the person mayrmtiomed upon guarantees to be present
at the trial.

® See Chapter 1, Article 11.3

" See Article 14.1 with new wording.
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Every person has the right to appeal the legalitg gustification of his/her detention
through judicial procedure.

Every person has the right to compensation on thergls and by the procedure defined
by law against the damage caused for having bephikeder illegal arrest or detention.

Every person who is deprived of freedom becausetehtion has the right to appeal the
legality of his detention.

Every person who, in violation of the provisionstiug Article, has become a victim of
arrest or detention, has the right to compensaéodowed with the power of claim.

No one may be arrested, put into detention or h@ided of freedom solely for the non-
performance of his contractual obligations.

A person may not be searched otherwise than acuogitdi the procedure defined by law.

Article 19 17. No one may be subjected to torture and to treatmedtpunishment that
are cruel or degrading to the individual's dign&yl. persons that are arrested, detained or
deprived of freedom have the right to humane treatrand respect towards their dignity.

No one may be subjected sgaientific, includingmedical experimentation without his or
her consent.

Article 38 18. Everyone has the right to defend dnisher rights and freedoms by all
means not forbidden by law.the constitutional rights and freedoms of a perdiave been
violated, then he has the right to effective mesrggal protection before state bodies.

Everyone has the right to defend in court the ggirid freedoms fixed in the Constitution
and the laws.

Everyone has the right to receive, on the grounas ia the manner defined by law, the
support of the Defender of Human Rights for thegmtion of his rights and freedoms.

Everyone has the right in accordance with the indgional treaties of the Republic of
Armenia to apply to interstate bodies of protect@mihhuman rights and freedoms for the
protection of his rights and freedoms, if all tmérastate legal protection means have been
exhausted.

Article 39 19. Everyone has the right to restorg aghts which may have been violated,
as well as to a public hearing by an independedt imrpartial courtwithin a reasonable
period under the equal protection of the law and fuiffglall the demands of justice, to clear
himself or herself of any accusations. The presariche news media and representatives of
the public at a judicial hearing may be prohibibgdlaw wholly or in part, for the purpose of
safeguarding public morality, the social orderjoradl security, the safety of the parties, and
the interests of justicdhowever, the final judicial acts are subject to mrdgation in an
open-door court session.

Article 40 20. Everyone has the right to receivgaleassistance. Legal assistance is
provided free of chargat the expense of state resourdescases prescribed by law.
Proceeding from the interests of justice, legalstéasce is provided free of charge to an
accused not having sufficient resources to paytherservices of a defender, as well as in
other cases prescribed by law.

Everyone has the right, from the moment he or starested, detained or chargex,
be informed about his or her rights, as well as¢heses for arrest or detention, atalhave
a defender.

Every convicted person has the right to have hisiar conviction reviewed by a
higher court, in a manner prescribed by law. Ewemvicted person has the right to request
a pardon or mitigation of any given punishment.

Compensation for the harm caused to the wrongeg phall be provided in a manner
prescribed by law.

Article 41 21. A person accused of a crime shalpleEsumed innocent until proven
guilty in a manner prescribed by law, and by a teentence properly entered into force.
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The defendant does not have the burden to proverhier innocence. Accusations
not proven beyond a doubt shall be resolved inrfatthe defendant.

Article 42 22. A person shall not be compelled ® & witness against himself or
herself, or be a witness against his or her spousgainst a close relative. The law may
foresee other circumstances relieving a person thenobligation to testify.

lllegally obtained evidence shall not be used.

A punishment may not exceed that which could ha@nkmeted by the law in effect
when the crime was committed.

A person may not be considered guilty of a crimatithe time of its commission the
act was not legally considered a crime.

A law eliminating the punishability of an act and mitigating the punishment has
retroactive effect.

A law prescribing or increasing liability does ratve retroactive effect.

No one can be convicted a second time for the same

Article 20 23. Everyone has the right to defenddrider private and family life from
unlawful interference and defend his or her homat eeputation from attacEveryone has
the right for his personal and family life to bespected.

The gathering, maintenance, use and disseminafidiegally obtained information
about a person’s private and family life are prabih

The bodies of state power cannot gather, keeppaoeide other information about a
person than prescribed by law.

Each citizen, except in cases prescribed by law, tha right to become acquainted
with official information and documents about himdacan demand their correction or
elimination, if they are not reliable or have bewstained by illegal means.

Everyone has the right to confidentiality in his loer correspondence, telephone
conversations, mail, telegraph and other commuioigsit which may be restricted orntythe
manner prescribed by lavby court decisiopand, in urgent cases prescribed by law, prior
to the court order.

Article 21 24 Everyone has the right to immunity of his or hemodwelling. It is
prohibited to enter a person's dwelling against drisher own will except under cases
prescribed by law.

A dwelling may be searched only in the manner piiesd by law by court decision
and, in_individual urgent cases provided by lawppto the court decision.

Article 22 25. Every citizen person has the right to freedom of movement and
residence within the territory of the Republic.

Everyone has the right to leave the Republic.

Everyone residing in the Republic of Armenia legadindevery citizen has the right
to return to the Republic.

Article 23 26.Everyone has the right to freedom of thought, cemse, and creed.
The freedom to exercise one's religion and belméy be restricted only by law on the
grounds prescribed irrticles43 and 44 othe Constitution.

Article 24 27 Everyone has the righb freely asserthis or her opinion. It is
prohibited to force a person to retract or charigeohher opinion.

Everyone has the right to freedom of speech, imctuthe freedom to seek, receive
and disseminate information and ideas through asgimm of information, regardless of
state borders.

The freedom of the media and other means of irsfbom is guaranteed.

Article 24.1 27.1 Everyone has the right to subapplications or proposals to
competent state and local self-government bodi¢ls kespect to the protection of his/her
individual or social interests and to receive adatguanswers.
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Article 25 28 Everyone has the right to form associations witheotpersons,
including the right to form and join trade unions.

Every citizen has the right to form political padiwith other citizens and join such
parties.

The rights to create and become members of paatigstrade unions may, in the
manner defined by law, be limited for individuabgps of servants of the armed forces and
public servants.

These rights mayin the manner provided by lavine restrictedor personsin the
armed forcegnd state service

No one shall be forced to join a political partyasisociation.

The activities of associations, including partiggy be suspended or prohibited only
in cases prescribed by lawy court decisioncourt procedure.

Article 26 29 Citizens have Everyonehas the right to hold peaceful and unarmed
meetings, rallies, demonstrations and processions.

This Article does not prohibit prescribing limitatis by law on the exercise of those
rights by persons in the armed forces and stateicer

Article 27 30.Citizens of the Republic of Armeniawho have attained the age of
eighteen yearshave the right to participate in the governmernthef state directly or through
their freely elected representatives.

The law may provide for suffrage in elections afaloself-government bodies for
persons who are not citizens of the Republic ofehim

Citizens found to be incompetent by a court ruliagduly convicted of a crime and
serving a sentence may not vote or be eleclédte law may define additional limitations on
suffrage in elections of local self-government ibsd

Article 30.1 Citizens have the right to be accepted state service on general terms
stipulated by law.

The principles and the procedure for organizatidrsiate service shall be defined by

law.

Article 28 31.Everyone has the right to private property and itduece.

The owner, at his/her discretion, may possess, arsg dispose of the property
belonging to him, the results of his intellectaativity. No one may be deprived of property,
except bythe courtby court procedurén cases prescribed by law.

Foreign citizens and persons without citizenshigllstot have the right to own land,
except in cases prescribed by law.

The law may provide limitations on land ownerstop foreign citizens and persons
without citizenship.

Private property may be alienated for the needsocfety and the state only under
exceptional circumstances, on the basis of law vétidprior equivalent compensation.

The implementation of the right to property shait nause harm to the environment,
violate other persons’, the public’s and the stateghts and legal interests.

Article 29 32.Every citizenonehas the right to freedom of choice in employment.

Everyone has the right to wages that are fair hatlare no lower than the minimum
established bjaw the stateas well asto working conditions which meet sanitary and safe
requirements.

Everyone has the right to get involved in entrepreral activity not forbidden by
law. The limitations relating to the execution of thight shall be defined by law.

Citizens Employeeshave the right to strike in the defense of themr®mic, social
and work interests. The procedures and restrictapicable to the exercise of this right
shall be prescribed by law.
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The state carries out effective employment and ptsmment reduction programs.
The hiring of children under 16 on a permanent ghiall be prohibited. The procedure and
conditions for their hiring to a temporary job dhibe defined by law.

Compulsory labor is forbidden, except in cases @ibsd by law.

Article 30 33 Everyone has the right to rest.

The maximum work period, rest days, and minimumatdan of annual paid vacation
shall be prescribed by law.

Article 33.1Everyone has the right to live in an environmembfaable for his or her
health and well-being and is obliged personallyval as together with others to preserve
and improve the environment.

The state shall conduct policies ensuring enviramaesecurity for the present and
future generations.

Public officials shall be held responsible for ceating environmental information
andor refusing to provide it.

Article 31 34 Every citizenone has the right to an adequate standard of livirrg fo
himself or herself and his or her family, includitqy adequate housing, as well as to the
improvement of living conditions. The state shaltlartake necessary measures to enable the
exercise of these rightd citizens

Article 32 35 The family is the natural and fundamental cell o€isty. Family,
motherhood, and childhood are placed under thearaigrotection of society and the state.

Women and memf marital age have the right to marry and creatdaaily, they
enjoy equal rights when marrying, during marriagyed in divorcing.

All the legal relationships related to marriagedafamily are requlated by law

Article 36. Parents shall have the right to andlsbarry an obligation to care for the
upbringing, health, full and harmonious developnemd education of their children.

Depriving of parental rights or limiting thereof mde implemented only by a court
decision in a procedure defined by law.

Adult capable persons are obliged to take cartheir incapable and needy parents.

Article 33 37 Every citizenone has the right to social security during old age,
disability, sickness, loss of an income earner,mpleyment and in other casesd
procedureprescribed by law.

Article 34 38 Everyone has the right to the preservation of heakhe provision of
medical care and services shall be prescribed Wy [@he state shall put into effect health
care protection programs for the population andnute the development of sports and
physical education.

Article 35 39 Every citizenonehas the right to education.

Basic general education is mandatory for citizenthe Republic of Armenia, with the
exception of cases provided by law. The law mayneled higher level of mandatory
education.

Secondary education shall be free of charge ire stai communityeducational
institutions. Every citizen is entitled to receitégher education and other professional
education free of charge and on a competitive pasistate educational institutions. The
establishment and operation of private educatimsitutions shall be prescribed by law.

In the cases and by the procedure defined by lavsthte shall provide financial and
other assistance to educational institutions imgm@ating professional educational programs
and to students therein.

The limits and the principles of the autonomy ofhler educational institutions shall
be determined by law. Higher educational institndonay not be for profit.

The procedure for the creation and operation of gdimnal institutions shall be

defined by law.
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Article 36 40 Everyone has the right to freedom of literary, stiti scientific and
technical creation, to benefit from the achievers@itscientific progress and to participate in
the cultural life of society.

Intellectual property shall be protected by law.

Article 37 41.PersonsCitizens belonging to national minorities have tight to the
preservation of their tradition® freely express, preseraad develop theiethnic, linguistic,
cultural and religious identityand the development of their language and culture.

Article 43 42 The rights and freedoms set forth in the Constituéire not exhaustive
and shall not be construed to exclude other urédgraccepted human and civil rights and
freedoms.

The rights and freedoms set forth in the Constituire not exhaustive and do not
exclude other fundamental human and civil rightdl &ieedoms stipulated by law by the
international treaties of the Republic of Armenia

Everyone is free to do what is not prohibited by B&nd does not violate the rights
and freedoms of others. No one may bear obligatibat are not defined by law or on the
basis of law.

Laws and other normative acts that worsen the Istetus ofan individuals shall not
have retroactive effect.

Legal acts that improve the legal statusaofindividuals, remove or mitigate their
his/herliability shall have retroactive effect, if tha provided by those acts.

Article 44 43 The fundamental human and civil rights and freedassblished
under Article23 2723-30 and part four of Article 38f the Constitution may be restricted
only by law, if necessary for state and public segstate security and public tranquilitthe
preservation of public ordethe prevention of crimethe protection of public health and
morality, theconstitutionalrights, freedoms, honor and reputation of otharslemocratic
society. The limitations of human rights and fr@@d may not exceed the scopes defined by
the effective norms of international law.

Article 45 44. Some human and civil rights and freedoms, excepthiose provided
under Articles 17, 19, 20, 39, 41 - 43, 17-22, 26 and 48f the Constitutionwithin the
scopes of international obligations assumed impees of derogating from the obligations in
emergency situationsnayto the extent equivalent to the situatios temporarily limited in a
manner prescribed by law, in the event of martal,lor in cases prescribed under paragraph
14 of Article 55 of the Constitution.

Article 44.1. The limitations of human and civijiiis and freedoms may not exceed
the scopes defined by the effective norms of iatemal law or shall not violate the essence
of freedoms and rights.

Article 46 45.Everyone is obliged to pay taxes, duties, and n@ker mandatory
payments in the amounts and manner prescribedaby la

Article 47 46.Every citizen is obliged to participate in the defe of the Republic of
Armenia in the manner prescribed by law.

Article 48 47 Everyone is obliged to uphold the Constitution d@hd laws, and
respect the rights, freedoms and dignity of others.

The exercise of rights and freedoms for the purpdsie violent overthrow of the
Constitutional order, for the instigation of naw@bnracial, or religious hatred or for the
incitement to violence and war is forbidden.

Article 48. Legal persons are also endowed wittdamental human and civil rights
and freedoms insofar as such rights and freedorspplicable to them by their essence.
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RATIONALE FOR AMENDMENTS AND SUPPLEMENTS TO CHAPTER TWO

1. ARTICLE 14. The fixing of the constitutional provision of iman dignity is the
logical elaboration of Article one of the Constitur, it reveals and completes the position
about consistent approaches on the formation oivih regime anchored on permanent
values and the principle of the supremacy of rigghtl complies with the best international
standards. In particular, this is evidenced byickat1l of the Constitution of Germany,
Article 10 of the Constitution of Spain, Article B8 the Constitution of Portugal, Articles 18
and 21 of the Constitution of the Russian Fedena#igticle 7 of the Constitution of Georgia,
Article 30 of the Constitution of Poland and copesding articles stipulated by the
constitutions of a number of other countries. dasfrom that, in the preamble of the
December 16, 1966 International Covenant on Cimil Rolitical Rights, it is stated that the
State Parties to the Covenant shall agree witlAtlieles stipulated therein, first, taking into
consideration that “in accordance with the prinegpproclaimed in the Charter of the United
Nations, recognition of the inherent dignity andtbé equal and inalienable rights of all
members of the human family is the foundation eeftom, justice and peace in the world”,
as well as recognizing that “...these rights derinan¥ the inherent dignity of the human.”
The same approach is also fixed in the preamblth@f1966 International Covenant on
Economic, Social and CulturRights.

The draft of the reforms of the RA Constitution,the chapter on the Foundations
of the Constitutional Order, with special emphasigl consistent with the principles of
international law, recognizes human rights as aiienable and ultimate value, and their
direct operation by the power of the Constitutidtuman rights are characterized by the fact
that they belong to an individual independent af i her citizenship. For that reason, the
correct methodological approach is to have theagagres of principle relating to the human
individual rights fixed at the beginning of Chap®&rand the general individual, political,
social-economic and spiritual-cultural rights sttdterwards. Such a view was expressed
also by the experts of the Venice Commission, iooetance with which the articles of
Chapter 2 of the Constitution are reworded in tleationed sequence.

2. ARTICLE 14.1Taking into consideratioArticle 2 of the Universal Declaration
of Human Rights, as well as Article 14 of the Ewwap Convention for the Protection of
Human Rights and Fundamental Freedoms, Article th@December 16, 1966 International
Covenant On Civil and Political Rights, paragrapl bf Article 2 of the 1966 International
Covenant on Economic, Social and Cultural Rights, requirements of the universal norms
stipulated by other international documents on humghts, the general principle of legal
equality and the prohibition of discrimination mysgrtain to all persons and not only to
citizens. However, that does not exclude the duobion of limitations by the Constitution
and the laws on the political rights and activifyatiens (see Article 16 of the European
Convention for the Protection of Human Rights anddamental Freedoms).

The mentioned approach of principle becomes alemrd more complete with the
presented new wording of the combined Articles 48 &6 of the acting Constitution, since
both of them relate to the internationally recoguizprovision on the prohibition of
discrimination. The obviously existing contradacti between the areas regulated by both
Articles (Article 15 - civil rights, Article 16 -tman rights), is thereby also eliminated, which
was emphasized also by the experts of the Venicen@ission. It is necessary to have one
unified regulation for legal equality and the ptation of discrimination.

The partial additions made to the Article haverbleased on the formulations of the
mentioned international conventions.
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3. ARTICLE 15. The Protocol N6 to the European Convention f& Brotection of
Human Rights and Fundamental Freedoms signedasi&iurg on April 28, 1983 states that:

“The member States of the Council of Europe, signaty to this Protocol to the
Convention for the Protection of Human Rights and kndamental Freedoms signed
at Rome on 4 November 1950 (hereinafter referred tas "the Convention"),
Considering that the evolution that has occurred inseveral member States of the
Council of Europe expresses a general tendency iaviour of abolition of the death
penalty,

Have agreed as follows:

Article 1 — Abolition of the death penalty

The death penalty shall be abolished. No-one shdie condemned to such penalty or
executed.

Article 2 — Death penalty in time of war

A State may make provision in its law for the deathpenalty in respect of acts
committed in time of war or of imminent threat of war; such penalty shall be
applied only in the instances laid down in the lawand in accordance with its
provisions. The State shall communicate to the Sestary General of the Council of
Europe the relevant provisions of that law.

Article 3 — Prohibition of derogations

No derogation from the provisions of this Protocokhall be made under Article 15 of
the Convention.

Article 4 — Prohibition of reservationst

No reservation may be made under Article 57 of th&€€onvention in respect of the
provisions of this Protocol.

Article 5 — Territorial application

1. Any State may at the time of signature or when desiting its instrument of
ratification, acceptance or approval, specify thedrritory or territories to which
this Protocol shall apply.

2. Any State may at any later date, by a declaration ddressed to the Secretary
General of the Council of Europe, extend the applation of this Protocol to any
other territory specified in the declaration. In respect of such territory the
Protocol shall enter into force on the first day ofthe month following the date of
receipt of such declaration by the Secretary Geneta

3. Any declaration made under the two preceding paragephs may, in respect of
any territory specified in such declaration, be wihdrawn by a notification
addressed to the Secretary General. The withdrawahall become effective on
the first day of the month following the date of reeipt of such notification by the
Secretary General.

Article 6 — Relationship to the Convention

As between the States Parties the provisions of Actes 1 and 5 of this Protocol shall
be regarded as additional articles to the Conventio and all the provisions of the
Convention shall apply accordingly.

Article 7 — Signature and ratification

The Protocol shall be open for signature by the meber States of the Council of
Europe, signatories to the Convention. It shall beubject to ratification, acceptance
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or approval. A member State of the Council of Europ may not ratify, accept or
approve this Protocol unless it has, simultaneoushor previously, ratified the
Convention. Instruments of ratification, acceptanceor approval shall be deposited
with the Secretary General of the Council of Europe

Article 8 — Entry into force

1. This Protocol shall enter into force on the first iy of the month following the
date on which five member States of the Council durope have expressed their
consent to be bound by the Protocol in accordanceith the provisions of Article
7.

2.2. In respect of any member State which subsequentlyxpresses its consent to be
bound by it, the Protocol shall enter into force onthe first day of the month
following the date of the deposit of the instrumenbf ratification, acceptance or
approval.”

Taking into consideration the fact that with regisdhe accession to the Council of
Europe the Republic of Armenia has committed itselsign the European Convention for
the Protection of Human Rights and Fundamentaldenes and the attached Protocols the
moment it becomes a member of the Council, andatily rthem within one year after its
membership, therefore this Article has been rewdbradm the basis of the Protocol
requirements.

4. ARTICLE 16. The supplements to the fundamental right of anviddal's
immunity are critical improvements to guaranteet tandamental right. They stop the
serious risks of the violation of an individual'ght of immunity. Such supplements are
consistent with the provisions of Article 5 of teeropean Convention for the Protection of
Human Rights and Fundamental Freedoms, Article Rrofocol 4 to the same Convention,
Article 9 of the December 16, 1966 Internationak@uant on Civil and Political Rights and
conform the constitutional regulation of the matwiinternational standards. In particular,
the provision defined in Artcle 1 of Protocol 4tk European Convention for the Protection
of Human Rights and Fundamental Freedoms has lm®idered here, according to which
“no one shall be deprived of his liberty merely tre ground of inability to fulfil a
contractual obligation.”

5. ARTICLE 17. In Article 10 of the December 16, 1966 InternatioBavenant on
Civil and Political Rights it is provided: “All psons deprived of their liberty shall be treated
with humanity and with respect for the inherentnitig of the human person.” The fixing of
such a provision is prioritized especially becanfstne fact that the rights of such category of
people are more frequently subjected to violations.

The international practice has also evidenced #uessity to declare psychiatric and
multifarious scientific experiments towards a healperson as beyond the law.

6. ARTICLE 18. The supplements take into account the approachgsinciple
pertaining to the right to effective remedies adingel by Article 13 of the European
Convention for the Protection of Human Rights anddamental Freedoms, as well as create
additional intrastate and international guaranfeeshe protection of human rights and are
consistent with the norms of international law.eThird supplement is particularly necessary
in terms of accession to the Council of Europe, wtiee RA citizens acquire the right to
apply to the European Court of Human Rights. Sushpplement derives, in particular, from
the provisions of Article 1 of the Protocol attadhe the December 16, 1966 International
Covenant on Civil and Political Rights, accordimgvthich the state party to the Covenant
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shall recognize the right of each person to theedies for violations of his/her rights
through interstate bodies.

7. ARTICLE 19. The supplement derives from the provisions oficdet6 of the
European Convention for the Protection of HumanhBigand Fundamental Freedoms, as
well as Article 14 of the December 16, 1966 Intéioreal Covenant on Civil and Political
Rights, in which the conduct of the trial withimreasonable time and the other supplements
are viewed as important components of the righd fair trial. According to paragraph 1 of
Article 6 of the mentioned convention “Everyoneeistitled ...to public hearing within a
reasonable time...” This Article guarantees a rapithjgletion of the court hearing, as well as
fixes the general principle of the rapid administra of justice. The goal of the Article is for
the person to not remain in the status of accuselbfg and to have a decision made on the
offences charged against him. This viewpoint hasnbreaffirmed numerous times in the
judicial practice of the European Court of HumagtRs. In particular, it has been fixed in
the cases of “Wembhoff” vs. Germany-27.06.68, Golderthe United Kingdom-21-02.75,
Deumeland vs. Germany-29.05.86, Capuano vs. |tal§&87 and in many others.

8. ARTICLE 20. The amendments first of all make the conditiamstlie realization
of the given right clearer, the concepts are moreiaately used, and then the supplement, in
terms of the contents, enforces the guarantedseqgirbtection of minimum human rights and
complies with the provisions of Article 6 (paragina3) of the European Convention for the
Protection of Human Rights and Fundamental Freedamswell as Article 14 of the
December 16, 1966 International Covenant on Ciwl Rolitical Rights.

9. ARTICLE 22. The supplement on the retroactive power of a taitigating
punishment complies with the classical principldstiee legal state and is an important
supplement for the protection of the judicial rglaf an individual (in particular see Article
15 of the December 16, 1966 International Coveoantivil and Political Rights). The last
paragraph fixes a very important norm of internadiolaw, which is provided for in the
constitutions of many countries and is reflectedwas| in point 7 of Article 14 o the
mentioned covenant.

10. ARTICLE 23. The first paragraph of the Article has been rewdrdased on the
provisions of Article 8 of the European Conventfon the Protection of Human Rights and
Fundamental Freedoms. Here one should not spethle sklf-defense rights of a person, but
rather about the positive approach, i.e., the rightespect for private and family life. This
circumstance has been emphasized also by the sxje¢hte Venice Commission.

The rewording of the second paragraph is conditdon® the necessity of
strengthening the guarantees of the right of ptmtecof personal data related to an
individual and emphasizes that not only can the dat be gathered in an illegal manner, but
also that data acquired through illegal means dammaised, they must be eliminated, and the
citizen must have the right to become acquainteith wiem and present such a demand.
Such an approach springs from the principles of nemstitutional developments and a very
characteristic example is Article 51 of the Comsiiin of Poland.

The addition to the third paragraph is necessangesfrom the point of view of
international law the limitation of rights otherwighan in the manner defined by law is
impermissible. The wording mentioned is also piew@ in international constitutional
practice (see Article 10 of the Constitution of Gany, Portugal-34, Lithuania-22, Denmark-
Paragraph 72, Ukraine-31, Georgia —20, Kazakhsgarett.). In particular, in Article 8 of
the European Convention for the Protection of HurRéghts and Fundamental Freedoms,
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among other rights, regarding the right to corresiemce confidentiality, it is stated: “2.
There shall be no interference by a public authavith the exercise of this right excegpich
as is in accordancewith the law and is necessary in a democratic society in ttexests of
national security, public safety or the economidlAveing of the country, for the prevention
of disorder or crime, for the protection of headthmorals, or for the protection of the rights
and freedoms of others.”

11. ARTICLE 24. The problem here is to establish a legally actsptdalance
between the legal requirement of the protectiothefindividual’s fundamental right, on the
one hand, and the equally legal requirement ofsthge’s effective struggle against danger
threatening public security and the prevention ahger, on the other hand. However, in
such cases the right to the judicial appeal obastmust serve as a check.

12. ARTICLE 25. The formulation of the RA acting Constitutionrist consistent
with the norms of international law. In particylar Article 2 of Protocol 4 to the European
Convention on Human Rights and Fundamental Freedamprovided:

“Freedom of movement

1.1. Everyone lawfully within the territory of a State shall, within that
territory, have the right to liberty of movement and freedom to choose his
residence

2.2. Everyone shall be free to leave any country, includg his own.

3.3.  No restrictions shall be placed on the exercise diiese rights other than
such as are in accordance with law and are necesgan a democratic society
in the interests of national security or public saéty, for the maintenance of
"ordre public", for the prevention of crime, for th e protection of health or
morals, or for the protection of the rights and freedoms of others.

4.4. The rights set forth in paragraph 1 may also be subct, in particular
areas, to restrictions imposed in accordance withalv and justified by the
public interests in a democratic society.”

In the first sentence with the new wording the adestion of the right to movement
and in the second part the right to leave, as aanunight, as well as the stipulation of the
right to return by the third part, as a right gberson legally residing in the country and as a
citizen’s right, make the Article more consistentla@omplete.

Aside from that, in Article 12 of the December 1866 International Covenant on
Civil and Political Rights the right to more freehjthin the borders of the territory of the
state party is likewise recognized as a right @rgene legally present in the territory of that
state.

13. ARTICLE 26. The second sentence is recommended to be detepedgerve the
consistency of the wording and in particular, immte of considering the provisions of
Articles 9 and 15 of the European Convention fag #rotection of Human Rights and
Fundamental Freedoms. The fact is that accorditiget mentioned Article 9:
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“1. Everyone has the right to freedom of thought, atscience and religion; this right
includes freedom to change his religion or belief rad freedom, either alone or in
community with others and in public or private, to manifest his religion or belief, in

worship, teaching, practice and observance.

2. Freedom to manifest one's religion or beliefshall be subject only to such limitations as are precribed
by law and are necessary in a democratic society ihe interests of public safety, for the protectionof
public order, health or morals, or for the protection of the rights and freedoms of other$

Both such a permissible scope of the limitationshef given right and the procedure
for the derogation from the obligations in emergesituations are regulated in Articles 43
and 44 presented with the new wording.

14. ARTICLE 27. In international documents on human rights thesqe@s right to
the freedom of expression of opinion (see Artit(e of the European Convention for the
Protection of Human Rights and Fundamental Freedamswell as Article 19 of the
December 16, 1966 International Covenant on Civil Rolitical Rights) is fixed. In addition
to that, there is a difference between the rigtitde expression of opinion and to holding an
opinion or insisting on an opinion, as a partic@ase of the former. For example, Article 10
of the European Convention for the Protection ofrtdn Rights and Fundamental Freedoms
states: Everyone has the right to freedom of expression. T right shall include freedom to hold
opinions and to receive and impart information andideas without interference by public authority and
regardless of frontiers” And Article 19 of the December 16, 1966 Intefoal Covenant on
Civil and Political Rights provides:

“1. Everyone shall have the right to hold opinions ithout interference.

2. Everyone shall have the right to freedom of ex@ssion; this right shall include freedom to seek.eceive
and impart information and ideas of all kinds, regadless of frontiers, either orally, in writing or in print,
in the form of art, or through any other media of hs choice.

3. The exercise of the rights provided for in paragaph 2 of this article carries with it special dutes and
responsibilities. It may therefore be subject to again restrictions, but these shallonly be such as are
provided by law and are necessary:

(a) For respect of the rights or reputations of diers;

(b) For the protection of national security or of public order (ordre public), or of public health or
morals.”

As we see, the right to the free expression ofiopimcludes the freedom to hold an
opinion, to receive and impart information and sl@athout interference by state authorities
and regardless of state frontiers. But the stipuiadf the constitutional guarantee for the
freedom of the media is a critical progressive steferms of the constitutional guarantees
for the protection of democracy.

15. ARTICLE 27.1. The addition of this article fills the significagap in the acting
Constitution, since the right to appeal (petitiovgs not clearly stipulated. Similar specific
Articles are contained in the Constitutions of therwhelming majority of countries (in
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particular, see Article 17 of the Constitution aér@any, Article 33 - Russian Federation, 40-
Ukraine, 46-Croatia, 45-Bulgaria, 63-Poland, 27v8laa, 45-Slovenia, 46-Estonia, etc.)

16. ARTICLE 28. The supplement to the third part has been madbeohasis of the
provisions of Article 11 of the European Conventionthe Protection of Human Rights and
Fundamental Freedoms, as well as Article 22 of Ereeember 16, 1966 International
Covenant on Civil and Political Rights. Also thencept "law preserving body”
characteristic of the Soviet legal mentality hasrbdeleted and the new wording is phrased
with the main concepts of international law (intgadar, see the mentioned Articles). The
objective is to have the scopes of the possiblétditons of the given right clearer and
harmonious with international law.

The supplement to the last part is an importantajuae for the legal protection of
democratic development@nd guarantees with the force of a constitutiormimthat the
bases for suspending or forbidding the activitiegassociations, including parties, must be
prescribed by law

17. ARTICLE 29. The existing wording is not in harmony with thenpiples of
international law. In particular, Article 11 ofeélieuropean Convention for the Protection of
Human Rights and Fundamental Freedoms provides:

“Freedom of assembly and association

1. Everyone has the right to freedom of peaceful asmbly and to freedom of association
with others, including the right to form and to join trade unions for the protection of his
interests.

2. No restrictions shall be placed on the exercisd these rights other than such as are
prescribed by law and are necessary in a democrat&ociety in the interests of national
security or public safety, for the prevention of dsorder or crime, for the protection of
health or morals or for the protection of the rights and freedoms of others. This article
shall not prevent the imposition of lawful restricions on the exercise of these rights by
members of the armed forces, of the police or of éhadministration of the State.”

As we see, the given right is the right of everyspa. It should be recognized first,
and then the question of limiting it should be edis At the same time, the fixing of the given
right on the basis of Article 16 of the same Conendoes not hinder the introduction of
limitations on the political activity of aliens bér.

With regard to this matter the study of the judicfaactice of the European
Commission and the Court of Human Rights is alser@sting. It shows that the existence of
the procedure of receiving prior permission for lppassembly, if it is necessary to ensure
the peaceful nature of the assembly by the autésyitioes not in itself violate Article 11 of
the Convention (the appeal made against Switzerldecision No 8191/78 — 10.11.79). At
the same time, during the hearing of the appeahagthe United Kingdom, the Commission
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on Human Rights rejected the argument presentetthdgovernment, that the strike could
have led to resistance with the application ofemale by counter-protesters (appeal 8440/78-
16.07.80). The state shall reasonably undertal@suares to guarantee the realization of the
right to the freedom of assembly (e.g. Leben vsthai24-06-88).

18. ARTICLE 30. The extension of the right to local self-governmenpersons that
have no citizenship corresponds to the currentrnatéonal approaches, as well as the
provisions of the October 16, 1999 decision by A Constitutional Court. The
international practice shows that on the issueuffrage for non-citizens there is such a
tendency that at the level of local self-governm&nth a right is prescribed in a significant
number of countries. For example, in the Europeamties suffrage on the local level is
provided both to persons that are citizens of theofean Union member states and the
Scandinavian countries and other foreign residévitsg in the country (not considered a
citizen of the given state and legally residinghe territory of that state). Characteristic is
the fact that suffrage in the sphere of local gelfernment is related to the residence
requirement.

Such an approach has found its reflection botther agreement on the European
Union signed on February 1992 and entered inteeftmam January 1995, and the European
Convention on the Participation of Foreigners imlRuLife at Local Level (05.02.1992). In
Paragraph 1 of Article 6 of latter the active aadgve suffrage of foreigners in local bodies
is defined, on the condition that they have 5 yedinesidence in the given country, as well
as undertake those legal obligations that citizene.

This and other initiatives relating to local setivgrnment within the framework of
the Council of Europe have the objective of makiogeign residents step by step, to the
extent possible, full participants in local lifecadecision-making at the local level. One of
the means to achieve this goal is granting thet vfilvote and to be elected in the local self-
government elections to foreigners having speeisidence status. However, the authors of
the Convention by considering it logical to defa@eriod of less than 5 years in respect of a
residence requirement, anticipate a separate poayiaccording to which the contracting
party may define a lesser period by its legislation

Since the matter here refers to local governmehés Convention also considers the
principles prescribed in the European Charter ofdldSelf-Government (15.10.1985), in
particular taking as a basis the fact that loc#tg@vernment and the decentralization of
power are important foundations of any democratitesn. Here we refer to the formation of
such local self-government bodies, as are endowid the jurisdiction of making
decisions,are formed on the democratic principle, and wihiatkie great independence within
the scope of their jurisdiction, as well as a clpascedure and necessary means for its
realization.

19. ARTICLE 30.1. The necessity for a new Article is determinedhwy stipulation
of the equal right to state service, which is lagkin the acting Constitution. The mentioned
formulation derives also from the provisions of thabour Relations (Public Service)
Convention, January 27, 1978.

20. ARTICLE 31. The right to property is, first of all, presentesl @ human right,
which corresponds to the norms of international law

Second, by the advice of the experts of the Ve@imemission the provisions relating
to individual rights, which had found their placeArticle 8 of the acting Constitution, have
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been moved to this Article. Also the provisiongpsiated in Article 1 of Protocol 1 to the
European Convention for the Protection of HumanhRigand Fundamental Freedoms have
been taken into account, according to which:

“ Protection of Property

Every natural or legal person is entitled to the paceful enjoyment of his possessions. No one sha#l b
deprived of his possessions except in the publictérest and subject to the conditions provided for § law
and by the general principles of international law.

The preceding provisions shall not, however, in anyay impair the right of a State to
enforce such laws as it deems necessary to conttbhe use of property in accordance
with the general interest or to secure the paymentf taxes or other contributions or
penalties.”

Thenew wording of the Articlewhile complying with the mentioned standards, at th
same time fixes the scopes of property protecti@hthe possible permissible limitations.

21. ARTICLE 32. The supplements are highly necessary, since hespeak about
the realization of the human right of labor. Thewformulations stated are in harmony with
the provisions of Articles 6 and 7 of the 1966 intgional Covenant on Economic, Social
and Cultural Rights, as well as the July 9, 196hv@ation on Policy in the Field of
Employment, which also, among other issues, consdligeissues of provision of employment
and assistance to the unemployed as one of the maj@s for the state.

In the constitutions of a number of countries tightr to employment is clearly
reserved to every person: for example in Article &7the Constitution of the Russian
Federation, 43-Ukraine, 38-Romania, 43- MoldovaA¢grbaijan, 54-Croatia, 58-Portugal,
etc.

The problem of prerequisites for the realizatiorthed right to employment becomes
more urgent in those transitional regimes, wheeeettare also strict limitations of resources.
It is not coincidental that a number of East Eusspeountries pay special attention to this
matter in their constitutional amendments. In ipalar, part 5 of Article 65 of the
Constitution of Poland adopted in 1997 stipulaked:t
“5) Public authorities shall pursue policies aimingat full, productive employment by implementing
programmes to combat unemployment, including the ayanization of and support for occupational advice
and training, as well as public works and economimtervention.”

The problem of employment is clearly stipulatedaisArticle 58 of the Constitution
of Portugal, 157-Brazil, 41-Belarus, 40-Spain, 11aine and the constitutions of other
countries. Such an approach, as well as the meattéerring to the regulation of minors’
right to employment, derive from the requiremeritthe European Social Charter adopted on
October 18, 1961, in particular Articles 1 and Thaf latter.

The last addition springs from the requirementghef 4" Article of the European
Convention on Human Rights and Fundamental Freedasiswell as Article 8 of the
December 16, 1966 International Covenant on Ciwil Bolitical Rights.

22. ARTICLE 33.1. This Article has been formulated taking into aatoboth the
norms of international law and the specificallygerenvironmental situation in Armenia.

23. ARTICLE 34. In the constitutions of a number of countriessistipulated that
this right, in particular, the right to dwelling &right of the human being and is reserved to
every person (see Article 65-Portugal, 40- RuskialJkraine, etc.) At the same time, while
not limiting that right, the state undertakes meestdor its citizens targeted at the realization
of those rights, conducts a certain policy, whitdoalerives from the principles of a social
state as stipulated by Article 1 of the Constitatio
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23.1. ARTICLE 35. The amendment has been made based on the provisions
Article 12 of the European Convention on Human Rigind Fundamental Freedoms and
Article 5 of the Protocol N7 of the same Convention

24. ARTICLE 36. The article is absolutely consistent with ourioral character and
traditions, regulates important social relationshgnd is in harmony with the norms of
international law. It is interesting that alreaidythe Armenians’ first written Constitution,
the Shahamiryans’ “Vorogait Parats” written in 177788, these norms were paid special
attention.

24.1. ARTICLE 37. The amendment has been made in accordance wittleAgiof
1999 International Covenant on Economic, Socidl @altural Rights.

25. ARTICLE 39. The right to education in the acting RA Constidntihas been
reserved only to citizens, which does not complyhwhe requirements of the norms of
international law. In particular, Article 2 of Rozol 1 of the European Convention for the
Protection of Human Rights and Fundamental Freedqomades that no one may be refused
the right to education. That is completely comsistwith the provisions of the December 14,
1960 Convention Against Discrimination in EducatioBesides, it is also characteristic that
the European Court of Human Rights has given i@rimetations in a number of cases on
Article 2 of Protocol 1 of the European Conventiimn the Protection of Human Rights
(5962/72, 7671/71, the Case on Languages in Beldid®®, the Case of Kemble and
Kozens-1982e¢tc.). The main meaning of those and subsequesrtpnetations arrives at the
following:

- the right stipulated by the mentioned Article refey primary education,

- this Article does not obligate the state to enshespossibility to obtain subsequent

education,

- it does not obligate the state to provide suchducational system that corresponds

to parents’ approaches, but obligates it not taléirthe activity of private education and

to ensure the pluralism of opinions in the fielcediucation.

The amendment presented is at the same time a pewagh in the realization of the
right to education in a democratic society, whesmghopes of policy realized in this area are
clarified, free secondary education is guarantaaaore flexible approach is shown towards
the obligations of the state in professional edooatby reserving that to regulation under
law. By that approach the harmonization of thelgson of problems to the capabilities of
the state becomes more realistic. Otherwise, vadl $tave to deal with unrealized or
partially realized rights, which is extremely darmes from the point of view of the
devaluation of human rights.

Such approaches derive also from the provisionsAricles 13 and 14 of 1999
International Covenant on Economic, Social and @altRights. In particular, Article 13
fixes that:

(a) Primary education shall be compulsory and atsal free to all;

(b) Secondary education in its different forms luding technical and vocational secondary
education, shall be made generally available andssible to all by every appropriate means,
and in particular by the progressive introductiéfree education;

(c) Higher education shall be made equally acckss all, on the basis of capacity, by
every appropriate means, and in particular by thgnessive introduction of free education;
(d) Fundamental education shall be encouraged tensified as far as possible for those
persons who have not received or completed theeyb@liod of their primary education.

26. ARTICLE 41. The rewording has been made for the purpose of damimg the
guarantees for the protection of the rights oforal minorities to the norms of international
law. In particular, the new formulation is conergtwith the provisions of Articles 4 and 5 of
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the October 21, 1994 Convention on GuaranteeingRiuhts of Persons Belonging to
National Minorities

27. ARTICLE 42. The amendment is determined by the requirememiasifying the
necessary scopes for the invocation of naturalt rigised on international constitutional
practice. The issue is that uncertain formulatioresy deprive the right of the necessary
protection. The protected rights guaranteed aeeriphts fixed by the Constitution or
international legal acts and laws. Such a cleading, exists in particular, in Article 16 of
the Constitution of Portugal. Such an approaclisis supported by the experts of the Venice
Commission.

The supplements derive from the fundamental prlasipf the protection of human rights
and are among the important characteristics of ldgal state. They are represented
particularly in this Article, taking into considéi@n the fact that the supplements represent
not a concrete individual right but an internatibnaccepted principle.

28. ARTICLES 43, 44 and 44.1In the mentioned Articleshe amendments are made on
the basis of the permissible possible limitatioequivalent to the situation, of the main
human and civil rights and freedoms €uch as are in accordance with law and are
necessary in a democratic society in the interests national security or public safety for
the maintenance of 'ordre public’, for the preventon of crime, for the protection of
rights and freedoms of others”- see Articles 8, 9, 10, 11 of the European Cotwarfor
the Protection of Human Rights and Fundamentaldénes, and Article 2 of Protocol 4), as
well as provisions of the mentioned Convention i@t 15) referring to the derogation from
obligations in emergency situations. It has beamsered that the limitations of the main
rights and freedoms not only must be defined by lawt also must be proportional, must not
affect the essence of each right, and may not elxtdezpermissible frames of the limitation
of each right defined by the acting norms of inégional law. The requirements of Article 4
of the International Covenant on Civil and Politi€aghts have also been taken as a basis,
according to which: 1. In time of public emergency which threatens théfe of the nation
and the existence of which is officially proclaimedthe States Parties to the present
Covenant may take measures derogating from their digations under the present
Covenant to the extent strictly required by the exgencies of the situation, provided that
such measures are not inconsistent with their otheobligations under international law
and do not involve discrimination solely on the grand of race, colour, sex, language,
religion or social origin.

2. No derogation from articles 6, 7, 8 (paragraph4 and 2), 11 ,15, 16 and 18 may be
made under this provision.

3. 3. Any State Party to the present Covenant availing #elf of the right of
derogation shall immediately inform the other Stats Parties to the present Covenant,
through the intermediary of the Secretary-General 6 the United Nations, of the
provisions from which it has derogated and of the @asons by which it was actuated. A
further communication shall be made, through the sme intermediary, on the date on
which it terminates such derogation.”

Article 44.1. has been formulated on the basisefprovisions of Articles 4, 6, 14 and 42
of the Constitution and provides an unequivocalmpiete and finalized nature to the
problem of the potential limitations on the humaud &ivil rights and fundamental freedoms.
The faithfulness to the principles and norms oéiinational law in the protection of human
rights and freedoms requires in the first instatecexclude any discretionary limitations of
those rights not prescribed by the norms of intéonal law.

29. ARTICLE 48. The extension of the fundamental rights to legakpns is necessary,
even if we take into account the general basihefright to property or right to freedom of
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entrepreneurial activity. It was possible to entateall the individual rights applicable also
to legal persons. However, the formulation presént more flexible, when the legal
practice will make its clarifications in that aslive

A similar formulation exists in the constitutiorsf a number of countries, in
particular, see Article 19 of the Constitution aér@any, 12-Portugal, 9-Estonia, 45-Georgia,
etc.
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CHAPTER 3. The President of the Republic

Article 49. The President of the Republic is the head of state.

The President of the Republic of Armenia shall dghibe Constitution, and ensure
the normal functioning of the legislative, execatand judicial authorities.

The President of the Republic shall be the guarasitdhe independence, territorial
integrity, securityand the succession of state powéthe Republic.

Article 50. The President of the Republic shall be elected Hey ditizens of the
Republic of Armenia for a five year term of office.

Every person having attained the age of thirty ,fikaving been a citizen of the
Republic of Armenia for the preceding ten yearsjapermanently resided in the Republic
for the preceding ten years, and having the righvote is eligible for the Presidency.

The same person may not be elected for the pasiedPresident of the Republic for
more than two consecutive terms.

Article 5I. Elections for the post of President of the Repustiall be held fifty days
prior to the expiration of the term of office ofetfPresident in office and in accordance with
procedures set by the Constitution and the laws.

The candidate who received more than half ofviled votes cast for the presidential
candidates shall be considered as having beenedldttesident of the Republic. If the
election involved more than two candidates and meceived the necessary votes, a second
round of elections shall be held on the fourteelaty following the first round of the election,
at which time the two candidates having receive ifghest number of votes in the first
round shall participate. The candidate who recethe highest number of votes during this
second round shall be considered to have beeredlect

In the event only one candidate is presented, #mglidate shall be considered as
having been elected if he or she has received tharehalf of thevalid votes cast.

If the Constitutional Court accepts for hearingase on the results of the elections of
the President of the Republic, it must make a detisvithin ten days following the
recording of the receipt of the application, an@ tfme-frames defined by this Article shall
be calculated from the moment the decision of thetenters into effect.

If a President of the Republic is not elected, ¢hshall be new elections on the
fortieth day after the first round of elections.

The President of the Republic shall assume offitdhe day when the term of the
previous President of the Republic expires.

A President of the Republic who shall be electechbw or extraordinary elections
shall assume office within ten days of such elestio

Article 52 In the event that one of the presidential candglfaees insurmountable
obstacles, the presidential elections shall bepoostd by two weeks. If during this period the
obstacles recognized as insurmountable are notveanahenon the fortieth day after the
expiry of the mentioned two-week period in the event of the passing of one of the
candidates prior to election day, new electiondl sleaheld.

These new elections shall be held on the fortiety fdllowing the determination of
these obstacles to be insurmountable.

In the event of the passing of one of the cand&atér to the election day new
elections shall be held on the fortieth day.

Article 53. In the event of the resignation of the PresiderthefRepublic, his or her
passing, incapacity to perform his or her functjmrsemoval from office in accordance with
Article 57 of the Constitution, extraordinary pisntial elections shall be held on the fortieth
day following the vacancy of the office.
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Article 54. The President of the Republic shall assume offica procedure defined
by law by pledgingthe followingoath to the people during a special sitting of eional
Assembly,with the participation of the members of the Cdostinal Court “Assuming the
office of the President of the Republic of Armdmsavear: to fulfill the requirements of the
Constitution in an unreserved manner; to respecn&n and civil rights and fundamental
freedoms; to ensure the independence, territorisddrity and security of the Republic to the
glory of our fatherland and to the prosperity of geople.”

Article 55. The President of the Republic:

1) shall address the people and the National Aslsemb
2) shall sign and promulgate, within twenty onedaf/ receipt, laws passed by the National
Assembly;

During this period, the President may remand atiaihe National Assembly with
objections and recommendations requesting new etelilons. The President shall sign and
publish the law within five days of the second jpag®f such law by the National Assembly:

The President of the Republic shall sign and prgatd within a period of five days a
law that has again been adopted by the Nationaledddy or shall apply to the
Constitutional Court with a request to obtain a clusion as to its compliance with the
Constitution. If the Constitutional Court issueg@nclusion on the provisions of the law
being in contradiction with the Constitution, theeBident of the Republic shall not sign the
law.

3) may dissolve the National Assembiyduce the term of the authorities of the
National Assembland designate extraordinary electionghe cases and by the procedure
stipulated by the Constitutioafter consulting with the President of the NatioAasembly
and the Prime Minister. Extraordinary electionalsbe held no sooner than thirty and no
later than forty days after the dissolutioeduction of the term of the authoritie the
National Assembf

The President may not dissolve the National Assgrdbting the last six months of
his or her term of office.

4) In the manner prescribed by the Constitution shalboint and dismiss the Prime
Minister. Upon the recommendation of the Prime Bt shall appoint and dismiss the
members of the Government.

In the event of a vote of no confidence in the Gowent by the National Assembly,
the resignation of the Prime Minister or the offickethe Prime Minister remaining vacant,
shall accept the resignation of the Governmshall appoint a Prime Minister and form the
Government.

Shall appoint and remove the Prime Minister. ThesRient shall appoint and remove
the members of the Government upon the recommemdatithe Prime Minister.

In the event that the National Assembly adopts t& wh no confidence against the
Government, the President shall, within twenty dagscept the resignation of the
Government, appoint a Prime Minister and form a &oment.

5) shall make appointments to civiliatate officepositions in cases prescribed by

law;

6) shall establish and preside over a National Segudbuncil, may establislother
advisory bodies;

7) shall represent the Republic of Armenia in intéoral relations, conduct and
oversee foreign policy, make international treatiggbmit international treaties to the
ratification of the National Assembly arsign international treaties that are ratified bg t

8 In the opinion of the Venice Commission experts specific issues relating to the dissolutieduction of the
authoritiesof the National Assembly shall be regulated in¢hapter on the National Assembly.
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National Assembly, ratify intergovernmental agreatsetheir ratification instruments,
approve or annul the international treaties thatmut require ratification

8) shall appoint and recall the diplomatic représtves of the Republic of Armenia
to foreign countries and international organizagicand receive the credentials and letters of
recall of diplomatic representatives of foreign cwiesand international organisations

9) shall appoint and remove the Prosecutor Genghal] appoint and remove the
deputy Prosecutors General upon the recommendatidhe Prosecutor Generalpon the
recommendation of the Prime Minister.

10) shall appoint members and the President o€trestitutional Court.

He may, on the basis of a determination by the @atisnal Court, remove from
office any of his or her appointees to the Contihal Court or agreé involve him as an
accused or initiate an administrative responsigiltase against him through the judicial
procedurethe arrest of such a member of the Court, and girothe judicial process
authorize the initiation of administrative or crimal proceedings against that member;

11) shall appoint, in accordance with the procedun@vided in Article 95 of the
Constitution, the president and judges of the Coli€assation and its chambers, the courts
of appeals, the courts of first instance, econommininistrative and other courts, the deputy
prosecutors general and prosecutors heading ttaiaegional subdivisions of the office of
the Prosecutor General; may remove from office jadge,agree to involve the judge as an
accused in court, initiate an administrative respibility case against him through the
judicial proceduresanction the arrest of a judge and through theipidorocess, authorize
the initiation of administrative or criminal proakBegs against a judge and remove the
prosecutors that he or she has appointed.

12) is thesupremeCommander in Chief of the armed forceball coordinate the
activities of the state bodies in the field of deteshall appoiniand removehe staff of the
highest command of the armed foreesl other troops

I3) shall decide on the use of the armed forces.the event of an armed attack
against or of an immediate danger to the Republi@ declaration of war by the National
Assembly, the President shall declare a state ofimhdaw and may call for a general or
partial mobilization.In such a situation the armed forces and otherpsoof the Republic of
Armenia are placed under the subordination of thgerative management of the chief
headquarters of the Ministry of Defense. In tinievar the President of the Republic may
appoint and dismiss the Commander in Chief of theed forces.

14) In the caseof using the armed forces aleclaring martial lawthe President of
the Republia special sitting of the National Assembhall be immediatelyconvened by the
force of law which shall examine the legal rationale for deat@rimartial law.the issue of
the correspondence of the measures undertaken thwthsituation.The legal regime of
martial law shall be defined by law.

15) in the event of an imminent danger to the ctriginal order, and consulting with
the President of the National Assembly and the e@riMinister, shall declare an
extraordinary situationtake measures appropriate to the situation, adoeas the people on
the subject making an address to the peopladvance. In this case, the President of the
Republica special sitting of the National AssemBlyall be immediatelyconvened by the
force of law which shall hear the issue of the legal ratien@nd proportionalitythe
correspondenceof the measures undertaken with the situatidime regime of the
extraordinary situation shall be defined by law.

16) shall grant citizenship of the Republic of Amree and resolve the issue of
granting political asylunshall, by the procedure defined by law, resolvadsspertaining to
granting citizenship of the Republic of Armenia goditical asylum
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17) shall award the orders and medals of the Repuwibl Armenia and grant the
highest military and honorary titles and diplomatrd other titles;

18) may grant pardons to convicted individuals.

Article 56. The President of the Republic may issue ordersdaedees which shall be
subject to execution throughout the Republic.

The orders and decrees of the President of the bRepmay not contravenshall
correspond to th€onstitution and the laws the Republic of Armenia.

56.1 The President of the Republic is immune.

Article 57. The President of the Republic may be removed frdfiteofor state
treason or other high crimes.

In order to request a conclusion on questions iména to the removal of the
President of the Republic from office, the Nation&tsembly shall appeal to the
Constitutional Court by a resolution adopted byregority of the total number of deputies.

A decision to remove the President of the Repubtim office must be rendered by
the National Assembly by a minimum two thirds majowvote of the total number of
Deputies, based on the conclusion of the CongiitatiCourt.

If, by the conclusion of the Constitutional Coutlhe bases for removal of the
President of the Republic from office are absdm,issue shall be removed from the National
Assembly’s discussion.

Article 58. The resignation of the President of Bepublic shall be accepted by the
National Assemblyhe President of the Republic shall submit hiserresignation to the at
the sitting of the National Assembl{he National Assembly shall accept the resignation
the President of the Republiy a majority vote of the total number of Deputiesthe event
the resignation has been presented again, immddiafeer ten days, the resignation of the
President of the Republic of Armenia shall be adgrsid as accepted, and special elections
shall be held within the periods and proceduresspribed by Constitution.

Article 59. In the event of the serious illness of the Prediaddrihe Republic or of
insurmountable obstacles affecting the performaoicéis or her dutieswhich make the
continuous performance of his/her authorities ingilole, upon the recommendation of the
Government and on the basis of a conclusion byQbastitutional Court, the National
Assembly shall adopt a resolution on the incapaocftythe President of the Republic to
exercise his or her duties with a minimum two thirdajority vote of the total number of
Deputies.If by the conclusion of the Constitutional Cour¢ thases for the incapacity of the
President of the Republic to exercise his or hdreduare absent, the Government may not
apply to the National Assembly with such a proposal

Article 60. In the event that the office of the President ef Republic remains vacant
and until a newly elected President assumes atffiealuties of the President of the Republic
shall be performed by the President of the Natiégssaembly, and if that is not possible, by
the Prime Minister.In the event the duties of the President of theuBl@pare not possible to
be performed by the President of the National Agbewr the Prime Minister these shall be
performed by the President of the Constitutionali®dDuring this period it is prohibited to
dissolve the National Assembly, call a referendand appoint or remove the Prime Minister
and the Prosecutor General.

If the RA President cannot perform his/her dutesporarily, he/she shall officially
inform the President of the National Assembly altbat, who takes upon himself/herself the
performance of the duties of the President of tApuRlic during that period except for the
cases prescribed by clauses 2-6 and 8-12 of Arfiblef the Constitution.

Article 60.1 Elections of the President of the R#jgushall not be held in conditions
of martial law, and the President of the Republialscontinue the performance of his or her
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authorities_until.In this case, on the fortieth dafter the termination of martial law, after

which elections of the President of the Republatidie held.
Article 61 The President of the Republic shall set up hid.stlfie compensation, servicing

and security of the President of the Republic dalprescribed by law.
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RATIONALE FOR SUPPLEMENTS AND AMENDMENTS TO CHAPTER THREE
OF THE CONSTITUTION

1. ARTICLE 49. One of the key issues of the Constitution isdlear separation of
powers and the ensuring of functional balanceis hot a secret that this problem is more
difficult to resolve in the so-called semi-presitiensystems of governance. At the same
time, the experience of the international consohal developments evidences that even
under such systems there have been found effestikgions practically acceptable to the
public. The basic issue is to first solve the peabof harmony in the system of “function-
institution- jurisdiction.” The second issue is &scertain and harmonize the scopes of
functional, checking and balancing authorities &ach branch of power, to ensure the
relatively independent and complete activity offeacanch of power without disturbing the
balance of the system of “function-institution-gdiction”, on the one hand, and to retain that
harmony in the dynamics through necessary andcgeiiti checking and balancing, on the
other hand. We should note that in the theory mfstitutional law the following main
criteria of the separation of powers are more dedd@ at present: a) the relative
independence of the branches of power, b) the catenpdss of their authorities and their
equivalence to their functions, c) the guaranteetfie uninterruptedness of the balanced
activities of the state power, which in its turs@mes the fixing of such intra-constitutional
guarantees, with the help of which it will be pbdsito reveal, evaluate and recover the
violated functional balance. Only under this cimatance will it be possible to ensure the
dynamic and harmonized development, avoid “explyspolitical and social resolutions.

The currently acting RA Constitution has three maireak links” in this respect.
First, the place of the institution of the Presitiarthe system of state power is not specified;
second, the legislative and judicial powers, imtgiof all the mentioned criteria, do not have
the necessary functional independence and dyndgnibalanced status; and third, the
mechanisms for the revelation, evaluation and regowf the violated balance are
incomplete.

Often a contradiction emerges in the semi-presidegbvernance systems between
the President and the Government, when they doremesent the same political forces
(typical is the example not only of Armenia, bus@bf France). In such systems it is very
difficult to give an accurate answer to the questid which level of the activities of the
executive power the President of the Republic earriesponsibility, and for which the
Government and the Prime Minister.

In the event when the President has a clear pagtigany majority, naturally no such
problem occurs, since the political responsibilgyin one place. At the same time, the
system assumes that the President may be forcemppoint a Prime Minister that is
acceptable to the National Assembly or, in realjigld the initiative to the Parliament, by
adapting to the latter. Such a situation assuiesekistence of a strong and sustainable
parliament, which is able to assume political resiality for the activities of the
Government, as well as the existence of such chetilsh, in the event of the National
Assembly and the Government not displaying sufficend necessary capacity, will help to
restore the disturbed balance. These questiohd&vidddressed during the rationale of the
amendments made in paragraph three of Article B&der this circumstance the essential
emphasis is that in a semi-presidential governaystem, the President of the country, first
of all, has the function of ensuring the regulad dalanced activities of the branches of the
power, which characterizes his place and roleeasl of state
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The President of the country as head of state nistitationally clearly presented in
the constitutions of a number of countries. Foaregle, Article 87 in Italy, Russia-80,
Estonia-77, Croatia-94, Georgia-69, Azerbaijan-t)gBria-92, Kirgizstan-42, Belarus-79,
Ukraine-102, Nikaragua-184, Czech Republic-54, &kia-101, etc. Incidentally, in the last
two countries the President is elected by the &adnt.

As head of state the President simultaneously besothe guarantor for the
successiveness or uninterruptedness of state pawech is an exceptionally important
principle in terms of preserving the guaranteedadyic balance of the branches of power.
Consequently the recommended constitutional supgném an unavoidable necessity.

2. ARTICLE 51. The addition of such a norm on the election of Bresident is
necessary, since otherwise impasses emerge. Itandidates have passed to the second
stage and the second stage of the voting is hethea4" day, but one of the candidates has
applied to the Constitutional Court with regardthe results of the first stage, then it is
possible to have a situation when, prior to theisiec of the court in the second stage the
candidate is elected who, according to the decigfdhe court, should not have passed to the
second stage. To avoid the emergence of suchaxely risky situations the solution is the
supplement presented, which is an accepted normthé practice of international
constitutional justice.

3. ARTICLE 52. The concept “insurmountable obstacle” is one raf tiniquely
occurring concepts in international constitutiormbctice, which is borrowed from the
experience of the French Constitution. The mearohghe term is interpreted by the
constitutional council of France as such a situatizat is created for a specific candidate
despite his will when, although he has not diedhag such an illness or has been found in
such a situation, when as a candidate he becomespently incapable as a candidate.

Such a clarification in the RA Constitution is nesary, since there are serious
disagreements emerging in practice. What is ingmortis that such a situation
constitutionally has a time limitation, i.e., twoeeks. Within that period, in the event the
obstacles recognized as insurmountable are noinglied, new elections are held, on the
fortieth day after the obstacle has been recognaednsurmountable. Article 52 of the
Constitution, in fact, considers the insurmountatibstacle, from the point of view of the
given process, as in the event equivalent to tlaghdef one of the candidates. That is, the
candidate, irrespective of his will, is not ablectmmduct an election campaign anymore and,
in order that the completeness and the democratioe of the pre-election campaign not be
disturbed (since such a situation may emerge aisthé event of the presence of two
candidates), the Constitution has fixed the prowvigor organizing new elections.

4. ARTICLE 54. It is essential that the procedure of assumirgydfiice of the
President be clearly regulated by law, especialtynig into account the fact that Armenia has
no preserved historical tradition, and the resaftshe last two presidential elections have
evidenced that the given question in many casexéained by the taste and subjective
considerations of separate officials. This cereynignan important event representing and
symbolizing statehood and it must be clearly regaao become a serious tradition. In
addition to that, the President of the Republielested with authorities clearly fixed by the
Constitution and assumes concrete obligations. ddith must be not discretionary, but
summarize the fundamental contents and essende afonstitutional functions of the head
of state. The fixing of the text of the oath ir tGonstitution will enhance, on the one hand,
the strengthening of the traditions of statehood] will increase the responsibility of the
President towards the fulfillment of his obligatspmn the other hand.

The text of the oath has been fixed in the corigiits of a number of countries. In
particular, see USA-Article Il, Russia —82, Ukraib@4, Latvia- 40, Kirgizstan- 42, Poland-
104, Austria-62, Estonia-81, etc.
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5. ARTICLE 55.

Point 2. The practice of the preliminary or interim conditnal oversight of
normative acts during the recent several decadsstdi@n root in many countries of the
world. In particular, preliminary or interim ovéght over the laws (when the law adopted by
the parliament has not been signed, promulgatedeateted into force by the President) is
carried out by 46 constitutional courts, includidgistria, Chile, France, Cyprus, ltaly,
Romania, Spain, etc.

The supplement recommended for the initial inteprersight has the important
advantage that it prevents the regulation of pcattegal relationships through the possibly
anti-constitutional norms of a law and the creatdéran anti-constitutional situation in the
public practice.

The international practice of evaluating the cdostinality of a law prior to its
adoption by the Parliament (in draft state) is mfteiticized for the reason that there takes
place indirect interference in the activity of tlegislative body. The proposed version is
void of any such shortcoming and, especially imdigonal societies, where the whole
system of social relationships is subject to negislative regulation, materially increases the
sustainability of ensuring the supremacy of the Stitution.

Point 3. One of the most vulnerable provisions of the R#&itution is the existence
of the abstract jurisdiction of the President tesdive the National Assembly. Such a norm
seriously violates the balance of the separatiopaviers, is not equivalently checked, and
weakens the functional independence and autononthieofegislative body. International
constitutional practice gives the preference tordm@acement of such an abstract authority
with a concrete authority, when the President magadve the parliament only in the event of
concrete situations fixed by the Constitution (jpatarly, see Article 89 of the Constitution
of Romania, Czech Republic-35, Germany-63, Pole8)di85, etc). Such an alternative is
considered more grounded and acceptable by thetexplethe Venice Commission of the
Council of Europe also.

The questions pertaining to more concrete situataond the rationale for them will be
a subject for examination in connection with Aidl4.1.

Point 4. This point has been partially reworded to clatifgt after the elections of the
National Assembly a new Government is formed, tlgaoic linkage in the reorganization of
the two branches of power is emphasized. In addit that, based on the logic of point 3 of
this Article and Article 74.1, it is fixed that tieresident may dismiss only a Prime Minister
that has been appointed by him. If the provisibthe first part of Article 74.1 has operated,
then the Government proceeds to work as long agraonds for the dissolution of the
National Assembly have arisen.

Point 5. The authorities of the President reserved by tlesid law to make
appointments to offices refer not only to civil balso to state offices. That system in
organizational-structural aspects may be chandeel, law may create new institutional
structures, which do not generate constitutionahges but generate a necessity for flexible
legislative regulation. Under these circumstanites legislature may foresee such cases
when the President of the Republic makes the appeints to state offices.

Point 6. The separation of the National Security Counainf the other advisory
bodies and the special emphasis has the objectieenphasize the importance of that body,
by presenting it as a constitutionally recognizddisory institution. It is well known that the
institution of the President is able to work onfy the event of the availability of strong
advisory and analytical bases. This problem besomere urgent in crisis management
cases, in which our country has appeared very oéswell as under the conditions of the
uncertainties and incompleteness of the state pmsgtutions during the transitional period.
Naturally, that body has no jurisdiction other thdne holding of advisory discussions,
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exchange of ideas, comparison of approaches ariticglaon of viewpoints about issues that
are of importance in principle for the state (inrtalar see, also Article 135 of the
Constitution of Poland). The existence of this Yedth constitutional status derives also
from the logic of Article 49 of the Constitutions an important advisory institution for
ensuring the regular activities of the three brasobf power.

Point 7. First, one important clarification has been matiaf the President of RA
shall sign not the international treaties thatratéied by the National Assembly, but rather
their ratification instruments. Second, the Presidshall not ratify intergovernmental
agreements, which are likewise international tesatéind in the procedure and cases defined
by law the jurisdiction for their ratification likdse belongs to the National Assembly. The
President may only approve or annul those agreentbat are not subject to ratification by
the legislature and do not contain norms thatramonflict with the acting laws.

Point 8. The addition derives from the general logic of thorm and, in fact, that
institution has newly started to develop in Armenia

Point 9. The amendment is explained by two circumstandéesst, the constitutional
amendments significantly weaken the supervisorg afl the President over the executive
power. The President is no longer presiding olledha sittings of the Government, does not
ratify all the decisions, does not define the gtreesand procedure of its activities, etc. The
Procuracy in its turn, when protecting state irdeseis relating to the executive power to a
larger extent and should be relatively independeoth the Government. Second, on the
basis of the requirements of the European Chartehe Statute for Judges adopted in June
1998, it is envisaged to essentially review thecpdure of the formation and activities of the
Council of Justice, consequently also taking irdoocant the fact that the RA Procuracy is an
integrated centralized system, this appointmenteutare of the Deputy Prosecutors General
is recommended.

Point 11. The wording has been modified in accordance withrationale stated in
the previous point.

Point 12. The addition is necessary from the point of vigwthe completeness of the
responsibilities and obligations of the Supreme @amder-in-Chief. On the other hand, the
uncertain situation, where the appointments aremaate on the principle of unchangeability
and the problem of dismissal is not constitutionaksolved, is overcome. One of the
important objectives of the constitutional reforimssto overcome such uncertainties and
ambiguous formulations.

Points 13 and 14. There are essential risks concealed in theseaditiey concern
the scopes of the possible limitations of humahtsgand relate also to a number of other
Articles of the Constitution, in particular Articlé5. The European Convention for the
Protection of Human Rights and Fundamental Freedanasthe Protocols attached to it,
Article 4 of the International Covenant on CivildaRolitical Rights, as well as the norms of a
number of other international documents on humgintsievidence that those limitations may
only occur within internationally accepted scopesfined by law, proportional to the
situation. If the President of the Republic unalees actions that relate to human rights, then
they must be clearly checked and balanced. Fdrphipose it is provided that a special
sitting of the National Assembly shall be convenemlthe basis of the same legal act of the
President, to give an evaluation on the consistdmgcyapplying and also receiving the
conclusion of the Constitutional Court within 24un®, and terminate the actions envisaged
under the mentioned points. Based on the requimtsyad the norms of international law, a
new guarantee is added as well, it is provided tiatlegal regime for martial law shall be
defined by law. In addition, the supplement toiélet 6 of the Constitution implies that first,
laws and other normative acts enter into force aifilgr their official promulgation, and that
all types of unpromulgated legal acts relatingumhn rights, freedoms and obligations shall
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have no juridical force. Consequently, all thel garequisites are created for the effective
checking of the given authorities of the President.

The new wording of Articles 44 and 45 of the actdgnstitution and the presented
supplements made to those points are based onathe #gic, they represent a single
wholeness and strengthen the guarantees for thecgiom of human rights.

6. ARTICLE 56.1. Taking into account the fact that the problemmomunity for all
the institutions of state power is regulated by t@enstitution (deputies, judges,
Constitutional Court members), naturally the primns on the immunity of the President
must also be clearly defined by the Constituti®uch a norm is provided in the constitutions
of many countries. In particular, the following istes of the Constitutions of Italy-90,
Russia-91, Lithuania-86, Kirgizstan-49, Azerbaijfel8, Georgia-75, Ukraine-105, etc.

7. ARTICLE 57. The grounds for removal of the President from ceffivary in
international practice; however, the conclusioragtidicial body is always necessary. The
approaches existing with respect to such conclgsaoe three:

1. Itis totally left to the highest judicial imstce of the courts of general jurisdiction;

2. The jurisdiction is redistributed among the ogaf general jurisdiction and
constitutional justice;

3. The jurisdiction is reserved to the Constitutib@ourts.

The first group includes not only about 48 coustrigith the constitutional justice
administered by the courts of general jurisdictithrat is called the American court system),
but also such countries that belong to the Europeart system as Poland (the hearing takes
place by the State Tribunal, Article 131 of the &ntion), Portugal (Article 133), etc.

A particularly large number are those countriesretibe question of grounds for the
accusation is reserved to the courts of generasdigtion, and the preservation of the
constitutional procedure is reserved to the Canstital Courts (Russia Article-93,
Kirgizstan-47, Georgia-63, Azerbaijan-120, Ukraitfet, etc.).

No fewer are also those countries where the quesfitegal evaluation is mostly left
with the Constitutional Courts (Slovakia-107, Roma®4, Bulgaria-103, Czech Republic-
65, Kirgizstan-51, Croatia-105, etc.); howevermany places, there is also a special hearing
held either by the senate or parliamentary comonissiAnd, for example, in Kirgizstan, the
parliament is dissolved in the event there is aatieg conclusion provided by the
Constitutional Court on the issue of the removaihfroffice raised by the Parliament.

The international practice provides a rich expereon all the possible options of
judicial supervision over the procedure of the reatdrom office. The generalization of the
latter evidences that to give a guaranteed obggtist assessment it is necessary that the
facts be examined also by a court of general jitigoth having long experience in criminal
procedure. For that purpose, the supplements htarg necessary and may restrain the risk
of speculation of the question of the removal froffice for political reasons and the
emergence of artificial instability, which is sifjoantly prioritized in all countries.

8. ARTICLE 58. The international experience and the recommenagitinade by the
Venice Commission experts have been taken imsideration.

9. ARTICLE 59. The rationale for this supplement is consisteith \the rationale
presented for the supplements to Article 52.

10. ARTICLE 60. The tragedy that happened in Armenia on Octolderl299, has
evidenced that greater attention should be pattiéadanger of the emergence of a possible
vacuum in power.

11. ARTICLE 60.1. For all the representative institutions of powkistnorm is
envisaged for the non-devaluation of representademocracy, on the one hand, and for
avoiding the emergence of a vacuum in power, orther hand.
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CHAPTER 4. The National Assemhlggislative power

Article 62 Legislative power in the Republic of Armenia shb# vested in the
National Assembly. In cases provided by Artickds 58,59, 66,67, 73, 74,74.1, 77,78, 80,
81, 83, 8485.1,111, 1120f the Constitution, as well as for purposes ofaoiging its own
activities, the National Assembly shall adopt refiohs, which shall be signed and published
by the President of the National Assembly.

The National Assembly may adopt addresses accotdirtige procedure prescribed
by its rules of procedure.

The powers of the National Assembly are definedhieyConstitution.

The National Assembly shall operate in accordanitie itg rules of procedure.

The procedure for the activity of the National Asbdy, the formation and activity of
its bodies shall be defined by the Constitution #mel rules of procedure of the National
Assembly.

Article 63. The National Assembly shall have one hundred aimty thne one hundred
and oneDeputies.

The authority of the National Assembly shall expire June of the fourth year
following its election, on the opening day of thestf session of the newly elected National
Assembly, on which day the authority of the newlceed National Assembly shall begin.

The National Assembly may be dissolved in accordamith the Constitution.

A newly elected National Assembly may not be digsdlduring a one year period
following its election.

The National Assembly may not be dissolved durirgjade of martial law, or in the
cases foreseen under paragraph 14 of Articlef36e Constitution, or when the removal of
the President of the Republic from office is beileiiberated.

The authorities of the National Assembly shall beignged in time of martial law
until the opening day of the first session of tiesviy elected National Assembly after the
termination of martial law.

Article 64 Any person having attained the age of twenty fiearg, having been a
citizen of the Republic of Armenia for the precegliive years, having permanently resided
in the Republic for the preceding five years, artbvas the right to vote, may be elected as
a Deputy.

Article 65. A Deputy may not hold any other state offibe, in the bodies of local
self-government, be engaged in entrepreneurialvitiels, as well aengage in any other
paid work, except for scientific, pedagogical anebtive work.

A Deputy shall perform his or her authorities opermanent basis.

The compensatiorstatus andguarantees for the activity of a Deputy shall be
prescribed byhe Constitution and thiaw.

Article 66. A Deputy shall not be bound by any compulsory mémdad shall be
guided by his or her conscience and convictions.

A Deputy, during and after the term of his or her parliamery authorities, may not
be prosecuted or held liable for actions arisimgrirhis or her status, or for his or her
opinions expressed in the National Assembly, predidhese are not slanderous or
defamatory.

A Deputy may not be arrested and subjected throtigh judicial process to
administrative or criminainvolved as an accused or subjected to a suit tbmiaistrative
responsibilitythrough the judicial processithout the consent of the National Assembly.

A Deputy may not be arrested without the consetiieoNational Assembly except for
cases when he or she was caught while committorgree or immediately thereafter. In such
a case the President of the National Assembly &igaiinmediately notified.
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Article 67. The powers of a Deputy shall terminate upon theratipn of the term of
the National Assembly, upon the dissolution of Netional Assembly, upon violation of the
provisions of the first part of Article 66f the Constitution, upon loss of citizenship oé th
Republic of Armenia, for unfounded absences froif bfathe floor votes during a single
session upon being sentenced to imprisonment, whemed incapacitated and upon his or
her resignation.

The procedure for the termination of Deputy’s pasv&nall be prescribed by the rules
of procedure of the National Assembly.

Article 68 Regular elections to the National Assembly shalhelel within sixty days
prior to the expiration of the term of the currédssembly.

Procedures for elections to the National Assembéfl e prescribed by law.

The date of elections shall be fixed by decredefRresident of the Republic.

The first session of a newly elected National Adsignshall convene on the second
third Thursday following the election of at least twardlsi of the total number of Deputies.

Until the election of the President of the NatioBalsembly, its meetings shall be
chaired by the Deputy who is most senior in age.

Article 69. The regular sessions of the National Assembly st@llvene twice per
year from the secorfitst Monday of September to the secdhaotd Wednesday of December
and from the firsthird Monday of Februaryanuaryto the secondirst Wednesday of June
July.

The sittings of the National Assembly shall be openthe public. Closed door
sittings may be convened by a resolution of thaddat Assembly.

Article 70. An extraordinarysitting or session of the National Assembly may be
convened by the President of the Repulficesident of théNational Assemblyat initiative
of the Government or of at least one third of ttalthumber of Deputies.

Extraordinary sittings shall be conducted with #igeenda and timetable specified by
the initiating party.

An extraordinary sitting or session of the NatioAslsembly may be convened by the
President of the Republic, defining the agenda.

Article 71. Laws and resolutions of the National Assembly shallpassed by the
majority vote of the Deputies present at a givetingj participating in the votingif more
than half of the total number of Deputies partitgpan the voting, except for cases covered
underpart three of Article 57Articles 58, 59, 72, 74, 84, 111 of the Constdntiand the
fourth paragraph of Article 75, the first paragraghArticle 79, and Section 3 of Article 83
of the Constitution.

Article 72. The National Assembly shall deliberate on a pryobiasis any law which
has been remanded by the President of the Republic.

Should the National Assembly decline to acceptrée®mmendations and objections
presented by the President of the Republic, itlgbeds the remanded law, again with a
majority vote of the total number of Deputies.

Article 73 Theremayshall benot more than ningix standing committees established
in the National Assembly. Ad hoc committees maeseblished as necessary.

The standing committees are established for thénprewry consideration of draft
legislative actsdraft legislation and other proposals and for thbnsission of findings on
such legislation and proposals to the National Adsyg.

If needed ad hoc committe@se establishednay be established by a procedure
defined under the procedural rules of the Nationa$sembly,for the preliminary
consideration of particular draft laws or for thimission of findings and reports on specific
events and facts to the National Assembly.
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Article 74. Within twenty days of the formation of a newly ekt National Assembly
or of its own formation, the Government shall présis programconcept paper of the
programof its activity to the National Assembly for its@pval, thus raising the question of
a vote of confidence before the National Assembly.

A draft resolution expressing a vote of no conficetoward the Government may be
proposed within twenty four hours tife Government'rising of the question of the vote of
confidence by not less than one third of the totathber of Deputies.

The proposal for a vote of no confidence shall bid on no sooner than forty eight
hours and no later than seventy two hours fronmit&l submission. The proposal must be
passed by a majority vote of the total number giiRies.

If a vote of no confidence toward the Governmemtasproposed, or such proposal is
not passed, the Government's program shall be denesi to have been approved by the
National Assembly.

If a vote of no confidence is passed, the Primeidiin shall submit the resignation of
the Government to the President of the Republic.

Article 74.1. If the National Assembly does not give a vote aifidence to the
Government headed by the Prime Minister appoinf@ohuhe proposal of the President of
the National Assembly or, in the event the Pregid#gnthe National Assembly does not
present any candidacy, to the Government headeithdoyrime Minister appointed by the
President of the Republic, as well as if does rige @ vote of confidence twice to the
Government headed by the Prime Minister appoimtihl its approval, themhe President of
the Republic shall, by the procedure prescribedAlnticle 55, point3 of the Constitution,
dissolvereduce the term of the authorities thie National Assemblgy assigning special
elections, which shall be held in the manner defir®y point3 of Article 55 of the
Constitution. Theterm of authorities of theNational Assemblynay may be dissolvede
reducedby the President of the Republic also:

a) if the National Assembly fails, within two montttsmake decisions with respect to draft
laws that are deemed urgent by decision of theeGwuent;

b) if, during the regular session of the National &sbly, its sittings are interrupted for over
two months;

c) if, during the reqular session of the National Asbéy it is unable, for over two months, to
adopt any decision in relation to issues undediggussion

Article 75. The right to initiate legislation in the Nationakgembly shall belong to the
Deputies the President of the Republad the Government.

The Government shalinay stipulate the sequence for debate of its proposadt d
legislation and may demand that they be voted dp with amendments acceptable to it.
Any draft legislation considered urgent by a Goweent decision shall be debated and voted
on by the National Assembly within a one month qeri

The National Assembly shall consider all draft #afion reducing state revenues or
increasing state expenditures only upon the agreeinecase of the existence of the
conclusionof the Governmerdnd at its demandnd shall pass such legislation by a majority
vote of the total number of Deputies.

The Government may raise the question of a voteoafidence in conjunction with the
adoption of a draft law proposed byoit by a Deputy If the National Assembly does not
adopt a vote of no confidence against the Governinethe manner provided by Article 74
of the Constitution, then the latteiGovernment'proposed draft law is considered to have
been adoptedr the draft law presented by the Deputy to havebeen adopted.

The Government may not raise the issue of a voteonfidence in conjunction with a
draft law proposed by it more than twice during amgle session.
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Article 76. The National Assembly, upon submission by the Gawent, shall adopt the
state budgetnd together with thathe four-year plan of activity ahat Government, by
years If the budget is not adopted by the start of fieeal year, all expenditures shall be
incurred in the same proportions as in the previ@as's budget.

The procedure for debate on and adoption of thte biadget shall be prescribed by law.

Article 77. The National Assembly shall supervise the implergon of the state budget,
as well as of the use of loans and credits recefvach foreign states and international
organizations.

The National Assembly shall examine and adopt tireual report on the implementation
of the state budget if on the conclusions of théiddal Assembly's Oversight Office are
available.

Article 78 In order to ensure the legislative basis of the €boment's program, the
National Assembly may authorize the Governmentdmpé decisions that have the effect of
law that do not contravene any laws in force duringeriod specified by the National
Assembly. Such decisions must be signed by thedemtsof the Republic.

Article 79. The National Assembly shall eleahd recallthe President of the National
Assemblyand two deputies to the Presiddot the duration of its full term by a majority
vote of the total number of Deputies.

The President of the National Assembly shall cti@r sittingsof the National Assembly
manage its material and financial resources, amdl simsure its normal functioning. The
National Assembly shall elect two Vice Presiderite National Assembly.

The President of the National Assembly shall regmethe National Assembly.

Article 80. Deputies have the right to ask questions to thee@owent. For one sitting
each week during the regular sessions of the Adgethie Prime Minister and the members
of the Government shall answer questions raisetheyDeputies. The National Assembly
shall not pass any resolutions in conjunction wiité questions raised by the Deputi€se
Deputies shall also have the right to address emitjuestions to the Government, the heads
of the bodies of territorial administration and locslf-government, state institutions and to
receive answers therefrom

The answern connection with to thevritten questions raised by the Deputiase not
presented at the sitting of tiNational Assembly

At least ten Deputies or a faction of Deputies ragply with a written query to the
Government, to the Chairman of the Central Banke Prime Minister, the members of the
Government, the Chairman of the Central Bank saatiwer the queries of the Deputies. A
guery shall be answered during a regular sessianlater than within 30 days following the
receipt of the query and during the first sittinigtlee next session, if the session is over. The
answer to the queries of the Deputies is presestéide sitting of the National Assembly and,
by the decision of the National Assembly, may Iseudsed at the sitting prescribed by
paragraph 1 of this Article.

Article 80.1 To develop the legislative policy atmdorganise its implementation a
Council of the National Assembly composed of thesiBent of the National Assembly,
his/her Deputies, the Chairmen of the standing cittees shall be established. The Council
also approves the cost estimate of the Nationaedwbly. The procedure of the activities of
the Council is defined by the regulatianges of proceduref the National Assembly.

Article 81. Upon the recommendation of the President of theuRkp the National
Assembly:

1) declares an amnesty;

2) shall ratify or revoke the international treatsgned by the Republic of Armenia. The
range of international agreements Subject to catibn by the National Assembére those
international treatieshall be prescribed by law;
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a) a) which are of a political or military nature, relat® the autonomy and territorial
integrity of the country,

b) b) which relate to human rights, freedoms and obliyadi

c) c¢) which foresee essential financial obligations thee Republic of Armenia,

d) d) the application of which provides for a changdaws, or an adoption of a new
law, or define norms other than prescribed ey l#ws,

e) e) which so provide.

3) may declare washall make a decision on the declaration of wad astablishment of
peace. In the event of impossibility! of converansjtting of the National Assembibeing
convenedhe issue of declaring war shall be resolved leyRhesident of the Republic.

The National Assembly, on the basis the conclusiotine Constitutional Court, may
terminate the implementation of the measures phestiby Sections 13 and 14 of Article 55
of the Constitution.

Article 82 The National Assembly, upon the recommendationhef Government,
shall determine the administrative-territorial divins of the Republic.

Article 83 The National Assembly:

1) shall appoinand removethe Chairman of the Central Bank and his deputynup
the recommendation of the President of the Republic

2) shall appointand removethe Chairman of the National Assembly's Oversight
Office upon the recommendation of the Presidenthef National Assembly, shall appoint
members of the Constitutional Court and the Presiadd the Constitutional Court from
among the members of the Court.

If within thirty days of the formation of the Coitstional Court the National
Assembly fails to appoint the President of the @ansonal Court, the President of the
Constitutional Court shall then be appointed byRhesident of the Republic;

3) may, on the basis of the conclusion of the Guriginal Court, terminate the
powers of a member of the Constitutional Court aqed by it, approve such member’'s
arrest involvement as an accused or the initiation of geedings to subject him/her to
administrative responsibilifyand authorize the initiation of administrative onminal
proceedings against such member through the jugicaess.

4) appoints the Defender of Human Rights for a-figar term. The grounds for the
termination of the authorities of the Defender afnkhn Rights are defined by law.

Article 83.1. The following are defined excluspey the RA laws

1. 1. human and civil rights, freedoms and obligatiof® guarantees for those rights
and freedoms,

2. 2. citizenship, citizens’ status as subjects of lame status of foreigners and
persons without citizenship,

3. 3. the bases for the utilization of natural resoure@sl environmental safety,

4. 4. the bases of social protection, the forms andsygepension provision, the bases
of labor and employment, marriage, family, childdaand maternity, upbringing of
children, education, culture and health,

5. 5. labor relationships and social security,

6. 6. the legal status of ownership,

7. 7. the legal grounds and guarantees for entreprendprshe rules of competition
and norms of antimonopoly reqgulation,

8. 8. the status of physical and legal persons, the sitbjand objects of civil law,
transactions, representation, the law of obligaipn

9. 9. principles of foreign relations and external economactivity,

10.10. legal regime for the formation of a free econoning,
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11.11.the bases for the requlation of demographic angutEtion movement processes,

12.12. the grounds for the creation and activity of pastend other unions of citizens,

13.13. the legal status of the mass media,

14.14. the bases of state service and the activity obthans of executive power,

15.15. the bases of state statistics and information,

16.16. the administrative territorial structure of the Regic of Armenia,

17.17.the bases of local self-government,

18.18. court formation, judicial procedure, the statusjwdges, the bases of court expert
examination, the organization and activity of th®curacy, investigative and pre-
investigative bodies, the notariat, organs andiinogbns executing punishments, and
the bases of the organization and activities ofoadtes,

19.19. the status of the capital of the Republic of Armgthie special statuses of other
settlements,

20.20. the bases of national security, the organizationtltd armed forces of the
Republic of Armenia and the bases for ensuringadacder,

21.21.the legal regime of the state border,

22.22.the legal regime of the military and emergencyatitn,

23.23.the procedure for the organization and holding let&ons and referenda,

24.24. the procedure for the formation and activities log RA National Assembly, the
status of the Deputies of the National Assembly,

25.25. the definition of crimes, administrative and didiciary violations and the
liability for them,

26.26. the state budget and budgetary system of the RemfbArmenia,

27.27.the tax system, taxes, duties and mandatory pagment

28.28. the principles for the organization and activitie$ the financial, credit and
investment markets,

29.29. the status of the national currency, the legal negiiof applying foreign currency
in the Republic of Armenia,

30.30. the procedure for issuing and circulating statewsdEs,

31.31. the procedure for sending subdivisions of the arrfudes of the Republic of
Armenia to other states, the procedure for permittihe subdivisions of the armed
forces of other states on the territory of the Retjguof Armenia and the conditions of
their stationing,

32.32.the state anthem, state flag and coat of arms,

33.33.the procedure for the use and protection of stgmml®ls,

34.34. state awards,

35.35. military ranks, diplomatic classifications and otlspecial degrees,

36. 36. state holidays,

37.37.the units of weight, size and time, the procedor&éfining state standards.
Article 84. The National Assembly may adopt a vote of no canfae toward the

Government by a majority vote of the total numbieDeputies. The National Assembly may
not exercise this righin the case of reducing the term of authoritiestioé National
Assembly, as well as time of martial law or in the cases provided3sction 14 of Article
55 of the Constitution.
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RATIONALE FOR SUPPLEMENTS AND AMENDMENTS TO CHAPTER FOUR
OF THE CONSTITUTION

1. ARTICLE 62. The efficiency of the activities of the legislatibedy is greatly
conditioned also by how clearly its oversight fuoot are carried out. The acting
Constitution has “weak points” in that issue. larticular, this relates to the jurisdiction
prescribed by Article 77 of the Constitution. Tladter fixes that the National Assembly
exercises oversight over the implementation of stede budget, as well as the use of the
loans and credits received from foreign states iatetnational organizations. It is also
provided that the National Assembly shall consided approve the annual report on the
execution of the state budget if the conclusionghaf Oversight Office of the National
Assembly are available. The mechanism for theaseof that constitutional jurisdiction is
prescribed by Article 145 of the rules of procedaféhe RA National Assembly, according
to which the Deputies may, at their legislativdiative, propose to include the report of the
Government in that regard into the agenda. Intemidiby point “c)” of Article 2 of the RA
Law on the National Assembly’s Oversight Officejstprovided that the Oversight Office
shall present a report at the beginning of eachyear to the National Assembly of the
Republic of Armenia about the execution of theestaidget and the utilization of the loans
and credits received from other states and intenmat organizations in the previous half-
year. By point “d)” of Article 5 of the same Lawea Oversight Office is reserved the right to
carry out an audit of the utilization and repaymehthe loans and credits received from
other states and international organizations. Assalt of all this the National Assembly may
simply introduce the question into the agenda thinothe legislative initiative, discuss the
matter and/or be satisfied by the discussion of traannounce its no confidence in the
Government.

In practice, the National Assembly has been degrvethe jurisdiction of making
other decisions as a result of such discussionghwhakes such an authority formal, weakly
effective, only pushing to extreme solutions. Henthe revision of Article 62 of the
Constitution as well as the reservation of thesglidgtion to make a decision in connection
with Article 77 together with other Articles is aang guarantee for the strengthening of the
legislative body.

The addition of Articles 57, 58 and 67 in Articl@ 6f the Constitution intends to
correct the shortcoming, overcome the internal remit¢tion and to make the article
complete, taking into account the fact that thésgliction to render decisions is envisaged in
the enumerated articles.

The reservation of the constitutional jurisdictioto adopt addresses and
announcements is targeted also towards increaengote of the National Assembly, as an
important political body of representative demograc

The amendment of the last part of the Article isanfeditorial and more clarifying
nature.

2. ARTICLE 63. The second part of the Article has been rewordittdl the purpose
of making the wording simple and clear.

The third part and the last provision of the foystrt are superfluous, because of the
change in point 3 of Article 55.

The addition of the last part is extremely impottanterms of ensuring the protection
of democracy and uninterruptedness of state power.

3. ARTICLE 65. The amendments are of an editorial nature; thakenthe fixing of
the constitutional principle on the formation opmfessional parliament clearer, taking into
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account the requirement for the strengthening efgiarantees for the effective operation of
the legislative body in a transitional society.

4. ARTICLE 66. The problem of parliamentary immunity has beconsilgject of
broad political discussions. The extreme approachording to which the Deputy shall be
deprived of any immunity, is unacceptable. Thathesessary not for the protection of the
person, but for the free and complete carryingajuunctions and Deputy authorities. On
the other hand, Deputy immunity is not an exclugviwilege and may not be viewed as a
derogation from the principle of equal respondipifor all before the law. Based on this
position of principle, it is emphasized that themionity extends only to actions arising from
the status of the Deputy. The reworded formulatibave been made taking into account
international constitutional practice.

5. ARTICLE 68. The amendment is necessary from the point of wéwreating
necessary and sufficient conditions for the resmhubf electoral disputes.

6. ARTICLE 69. The need for the amendment is dictated by theadieof
experience in the organization of the activitiestioé legislative body, when under the
conditions of the acting procedure for the convgrohsessions the budgetary and other type
of discussions are mostly organized at speciali@ess The amendment shall make the
activity of the legislative body clearer in orgaatibnal respects.

7. ARTICLE 70. This Article has many times allowed for varyingergretations and
political speculations. An attempt has been mamentroduce a unified procedure for
convening a special sitting or session. The génegs is such that if 1/3 and more of the
legislators find that a problem has arisen withigirt jurisdiction to be resolved urgently, they
should be able to convene a parliamentary sittidgring regular sessions it will be called an
extraordinary sitting, and during the period betwsessions, an extraordinary session. In the
event the President of the National Assembly i€aband may not convene an extroardinary
sitting (session), then this jurisdiction passesh® RA President also. That jurisdiction of
the President may also act as an independent tivatisespecially with regard to the
jurisdiction exercised under points 13 and 14 dfche 55 of the Constitution.

8. ARTICLE 71. The amendment weakens the possibility to boycatghssions.
Perhaps the problem here is to have the Deputiesparliament that acts on a permanent
basis strive to take stances.

9. ARTICLE 73. It is not expedient to resolve the internal stuuzk issues of the
legislative body in an actively changing socialteys. Perhaps it is necessary to put some
restriction on the number of Committees, but newake them constitutional institutions with
clear areas.

10. ARTICLE 74. The amendment is based not only on the experiehtiee past
years, when the Governments always presented toN#temnal Assembly not specific
programs, but program provisions or the generatepnpaper of their work plan, but also a
new approach of principle has been adopted conm&dth the formation of the Government
and the interrelationships between the Presidenefmnent, President-National Assembly.
The meaning of the proposal is also to ensure ar a@eganic linkage between the pre-
electoral political programs, the concept papethefaction plan of the Government formed
by the parliamentary majority, and the annual btidged the four-year program presented
together with it. In terms of time as well the mg¥ormed Government may within a twenty
day period present only general conceptual appesatththe National Assembly, to receive a
vote of confidence. By receiving the vote of cdefice and having enough time the
Government, on the basis of the approved concepérpalevelops and presents to the
approval of the National Assembly an annual budget the four-year action plan, broken
down by year. Such a system will not only make #icdons of the Government clear,
transparent and easy to monitor, but will also middeevote of the voter meaningful, by the
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fact that his preference on a specific pre-eletjmmagram shall be actualized, the collective
will of the voters shall be taken into account whesolving the problems of the future
development of the country.

11. ARTICLE 74.1. As was noted, in the semi-presidential state gaugre system it
is incomparably difficult to harmonize the funct@dnchecking and balancing authorities and
the maintenance of the effective, stable and dyodmaliance of the interaction of the separate
branches of power. In practice there might appearonly impasses but also such political
disagreements, which, when not having constitutidegal resolutions, will lead to the
acceleration of political conflicts and explosivelwgions. In international constitutional
practice such situations are regulated by someoatids reserved to the President of the
country, as well as by the power of the collectiuté of the people, that is, the main carrier
of the power. As a rule, such situations in theiggresidential system of state governance
emerge in the event there are disagreements ifotimation of the Government between the
President and the Parliament, i.e., the two irtstitis of representative democracy having the
primary mandate, as well as due to the possiblsiy@status having emerged as a result of
the possible internal disagreement in a politicatiylti-layered legislative body. As a
guiding principle is viewed also the fact that ed@agreement first should have a possibility
to be resolved in the area of co-operation andstiealled divorce must be considered the
last means for the resolution of the problem.

Poland was the last country among the East Europeantries, which in 1997
adopted a totally updated Constitution, which ia ¥iew of international experts is classified
among the best, which has considered not only twe tendencies in the constitutional
developments, but also the characteristic featinagsare typical for the transitional societies.
Thus that country’s system of resolving the probleamncerned is worthy of attention,
according to which:

1. In Article 98 it is provided that: “...3. The Sejmay shorten its term of
office by a resolution passed by a majority ofestst two-thirds of the votes of the
statutory number of Deputies. Any shortening & thrm of office of the Sejm shall
simultaneously mean a shortening of the term atefbf the Senate. The provisions
of para. 5 above shall apply as appropriate.

4. The President of the Republic, after seekingajhi@ion of the Marshal of
the Sejm and the Marshal of the Senate, may, isethostances specified in the
Constitution, order shortening of the Sejm's terfhoffice. Whenever the term of
office of the Sejm has been so shortened, thenetime of office of the Senate shall
also be shortened.

5. The President of the Republic, when orderingsthartening of the Sejm's
term of office, shall simultaneously order elec§an the Sejm and the Senate, and
shall order them to be held on a day falling nerdahan within the 45 day period
from the day of the official announcement of Presiibl order on the shortening of
the Sejm's term of office. The President of theu®dic shall summon the first sitting
of the newly elected Sejm no later than the 15th dfter the day on which the
elections were held.”

2. In Article 154 of the Constitution it is provide*...(1) The President of the
Republic shall nominate a Prime Minister who shpmthpose the composition of a
Council of Ministers. The President of the Repuishall, within 14 days of the first
sitting of the House of RepresentativE€ejf) or acceptance of the resignation of the
previous Council of Ministers, appoint a Prime Mieir together with other members
of a Council of Ministers and accept the oaths ffit® of members of such newly
appointed Council of Ministers.
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(2) The Prime Minister shall, within 14 days follmg the day of his
appointment by the President of the Republic, sulanprogramme of activity of the
Council of Ministers to the House of Representati@@ejn), together with a motion
requiring a vote of confidence. The House of Repngatives $ejn) shall pass such
vote of confidence by an absolute majority of vatethe presence of at least half of
the statutory number of Depulties.

(3) In the event that a Council of Ministers has lb@en appointed pursuant to
Paragraph (1) above or has failed to obtain a wbtonfidence in accordance with
Paragraph (2) above, the House of RepresentatBaje)( within 14 days of the end
of the time periods specified in Paragraphs (1) @ydshall choose a Prime Minister
as well as members of the Council of Ministers amppsed by him, by an absolute
majority of votes in the presence of at least bélthe statutory number of Deputies.
The President of the Republic shall appoint then@dwf Ministers so chosen and
accept the oaths of office of its members.”

3. In Article 155 of the Constitution it is providehat: “...(1) In the event that
a Council of Ministers has not been appointed mmstio the provisions of Article
154 (3), the President of the Republic shall, withirperiod of 14 days, appoint a
Prime Minister and, on his application, other mersbaf the Council of Ministers.
The House of RepresentativeSe(n), within 14 days following the appointment of
the Council of Ministers by the President of thep&alic, shall hold, in the presence
of at least half of the statutory number of Demyjtee vote of confidence thereto.

(2) In the event that a vote of confidence hashea&n granted to the Council
of Ministers pursuant to Paragraph (1), the Presidéthe Republic shall shorten the
term of office of the House of Representativ@sj) and order elections to be held.”

As we see, there are certain ways found for botbpmration and for overcoming the
impasse. In addition, both the situation when Rnesident of the country may have a
parliamentary majority, and also the situation wtibat majority is lacking and the

political responsibility for the formation of theo@ernment is assumed by the legislative
body, has been taken into account.

The same ideology is also fixed in Article 63 of onstitution of Germany:

“(1) The Federal Chancellor is elected, without ateb by the Bundestag on
the proposal of the Federal President.

(2) The person obtaining the votes of the majootythe members of the
Bundestag is elected. The persons elected mugigmerded by the Federal President.

(3) If the person proposed is not elected, the Bstay may elect within
fourteen days of the ballot a Federal Chancellornbgre than one-half of its
members.

(4) If there is no election within this period, aw ballot shall take place
without delay in which the person obtaining theyésat number of votes is elected. If
the person elected obtained the votes of the nyjoiithe members of the Bundestag
the Federal President must appoint him within Sedays of the election. If the
person elected did not receive this majority, teeldfal President must within even
days either appoint him or dissolve the Bundestag.”
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Of special attention is also worthy the procedieéned by Articles 35 and 68 of the
Constitution of the Czech Republic.

“Article 35[Dissolution]

(1) The President of the Republic can dissolveGhamber of Deputies if:

a) the Chamber of Deputies passes a vote of noidemae in a newly appointed
Government whose Premier was appointed by thedeneisof the Republic on the
suggestion of the chairman of the Chamber of Depulti

b) the Chamber of Deputies fails to decide withiree months on a Government bill
with the discussion of which the Government lirtks tjuestion of confidence,

c) a session of the Chamber of Deputies is adjalfoiea longer period than
admissible,

d) the Chamber of Deputies has not reached a qufuaperiod longer than three
months, although its session was not adjournedatihdugh it was repeatedly called
to session during this period.

(2) The Chamber of Deputies cannot be dissolvezkthronths before the expiration
of its election term.

Article 68 [Appointment]

(1) The Government is accountable to the ChambBegpities.

(2) The President of the Republic appoints the Rreand, on his suggestion,
appoints other members of the Government and dsttiusm with managing the
ministries or other bodies.

(3) The Government shall appear before the Chawfieeputies within thirty days
of its appointment and request of it a vote of aterice.

(4) If the newly appointed Government fails to abtde confidence of the Chamber
of Deputies, the procedure advances in accordanbeParagraphs (2) and (3). If
even the Government, appointed in this way, failslitain the confidence of the
Chamber of Deputies, the President of the Repshid appoint the Premier upon
the suggestion of the Chairman of the Chamber giubes.

(5) In other cases, the President of the Republoimmts and dismisses, upon the
suggestion of the Premier, other members of thenealnd entrusts them with
managing the ministries or other bodies.”

The presented alternatives, in our opinion, hage #ie shortcoming that, for example,
on the basis of Article 158 of the ConstitutionRafland the Sejm is eligible at any time
to declare its no confidence in the Government Hast been formed by the President,
however, with regard to the activities of the Gaveent formed by it the President does
not have any checking influence. Nor is the probkesolved of the possible impasses
that are typical for societies that do not havdearcpolitical regime, and about which

concrete solutions are offered, in particular, gy Constitution of the Czech Republic.

Under Article 35 of the latter it is provided that:

“(1) The President of the Republic can dissolveG@Ghamber of Deputies if:

a) the Chamber of Deputies passes a vote of nofideoice in a newly
appointed Government whose Premier was appointedebiPresident of the Republic
on the suggestion of the chairman of the Chamb®regiuties,

b) the Chamber of Deputies fails to decide withimeé months on a
Government bill with the discussion of which thev@mment links the question of
confidence,
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c) a session of the Chamber of Deputies is adjaufoea longer period than
admissible,

d) the Chamber of Deputies has not reached a qufwuenperiod longer than
three months, although its session was not adjduamel although it was repeatedly
called to session during this period.

(2) The Chamber of Deputies cannot be dissolvedetimonths before the
expiration of its election term.”

The proposed Article 74.1 takes into account thatmoeed circumstances and stipulates
one case of compulsory dissolution of the NatioAatembly, as well as four other

possible situations, when the President may dissthe Parliament or within the

jurisdictions reserved to him under Article 49 niad other mutually agreed solutions.

In fact, the principle of co-operation, insteaccofinteraction, is placed at the foundation.
At the same time, the continuous crisis and thergemze of a vacuum of power is

precluded, in such a way the checked authoritis® gain important preventive

importance, do not push the branches of powerdiaté the balance established.

12. ARTICLE 75. The reservation of the right of legislative iaftve to the President
of the Republic derives from the previous amendsient allows the co-operation between
the branches of power to be made more active aeades prerequisites for the exercise of the
functional authorities of the President, in parcy for the complete exercise of the
jurisdictions prescribed by Article 49 of the Cangton.

13. ARTICLE 76. The rationale for the supplement has been gimeoonnection
with Article 74.1.

14. ARTICLE 79. The amendment is based on the considerationghiddbrmation
of the organs of the National Assembly is chiefhe ttask of the parliament, and at a
constitutional level it is necessary to fix the teys of institutions. Such an approach is
widespread in international practice. In particularticles 110 and 111 of the Constitution
of Poland, 178 of the Constitution of Portugal, 16flthe Constitution of the Russian
Federation may serve as examples.

15. ARTICLE 80. The amendments have the objective to overcomefdimeal
approaches, to make the work of the parliament reffextive, to connect the institution of
applying with questions or queries with the funatiof the exercise of parliamentary
jurisdictions on a permanent basis. In the evestfroposed option is applied the answers to
the questions and queries raised will be more cete@nd grounded, on the basis of which
the Deputies will be able to also clarify the natwf their legislative initiative. The
collective press conference existing in practicd e replaced by serious parliamentary
activity. The publicity of the questions raisedllwbe settled through communications
regularly presented to the National Assembly oestjons and queries.

16.ARTICLE 80.1 The efficiency of the activity of the National Assbly is largely
determined by the clear organization of its workfhe necessary and sufficient prerequisites
required for the law-creating work, and first of, &y the availability of a comprehensive
program on legislative policy. During the recerats the shortcomings in the resolution of
these problems and the experience of the parliaedence the necessity to regulate the
given problems on the constitutional level. Thauesis that the National Assembly Council
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shall be endowed with certain authorities, whichutate the interrelationships between the
National Assembly and other constitutional bodies.

17. ARTICLE 81. To clarify the framework of the jurisdictions tiie National
Assembly the scope of the international treatied #re subject to ratification are made
concrete. Such an approach exists in internatioaastitutional practice and especially is
strongly necessary for the semi-presidential gfaternance system to minimize the possible
disagreements about the authorities. As a typesalmple may serve Article 89 of the
Constitution of Poland, in which it is provided:

“(1) Ratification of an international agreement the Republic of Poland, as
well as denunciation thereof, shall require priongent granted by statute - if such
agreement concerns:

1) peace, alliances, political or military treaties

2) freedoms, rights or obligations of citizensspecified in the Constitution;

3) the Republic of Poland's membership in an irtional organization;

4) considerable financial responsibilities imposadhe State;

5) matters regulated by statute or those in respieuethich the Constitution
requires the form of a statute.

(2) The President of the Council of Ministers (Bréme Minister) shall inform
the House of Representative®e(n) of any intention to submit, for ratification blget
President of the Republic, any international age@s whose ratification does not
require consent granted by statute.

(3) The principles of and procedures for the cosioln and renunciation of
international agreements shall be specified bytdt

The amendment that is made in point three is détednby finding a way out of a
possible impasse. The October 27, 1999 eventseirParliament evidenced that in real
life there are such situations possible, about Wwitics even impossible to think. Nor is
the impossibility of convening a sitting of the Meaial Assembly precluded, when a war
situation is unavoidable. In such cases the Reasiof the Republic, as guarantor of the
sovereignty, territorial integrity and security tife state and supreme commander-in
chief, should have constitutional authority to lgrithe situation out of that impasse.
Such solutions exist in international constitutiopeactice and as a concrete example
may serve Article 116 of the Constitution of Polaimdwhich it is stated:

“(1) The House of Representativede(n) shall declare, in the name of the Republic

of Poland, a state of war and the conclusion oEpea

(2) The House of RepresentativEé®|m may adopt a resolution on a state of war only

in the event of armed aggression against the deyriof the Republic of Poland or

when an obligation of common defence against aggresarises by virtue of
international agreements. If the House of Represiees Sejn) cannot assemble for

a sitting, the President of the Republic may dectastate of war.”

The supplement to point 4 is necessary, since risétution of the Defender of
Human Rights is being established and with its lie¢prole of the National Assembly in the
protection of human rights also grows, not onlyems of creating legislative guarantees, but
also for the resolution of practical problems.

18. ARTICLE 83. The amendments make the constitutional provisedearer and
are also determined by the proposals made inoel#édi the previous Articles.
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CHAPTER 5 The Governmeafixecutive power

Article 85. The executive power of the RepublicAsmenia shall be vested in the
Government of the Republic of Armenia apther bodies performing the functions of
executive power defined by law.

The Government shall be composed of the Prime kéiniand the Ministers. The
powers of the Government shall be determined by Goastitution and by laws. The
organization and rules of operation of the Govemmnséall be determined by a decree of the
President of the Republic, upon the recommendatidhe Prime Minister.

The Government shall conduct the domestic and doreolicy of the Republic of
Armenia. All issues of state governance whichmarereserved by law to other state or local
self-government bodies are subject to the jurigoiicof the Government.

The Government shall adopt decisions on the bddiseoConstitution, international
treaties, laws of the Republic of Armenia, the redime acts of the National Assembly and
the President the Republic and to ensure their @i@t, which shall be subject to execution
within the overall territory of the Republic.

The Government shall consist of the Prime Miniatedt the ministers.

The Government is considered formed, if the Primeidtér and all the ministers
prescribed by law have been appointed.

The Prime Minister and the ministaraist be RA citizens

The Prime Minister shall appoint one of the ministas deputy Prime Minister, who
will to perform the authorities of the Prime Mitgsin the absence of the Prime Minister.

The authoritis d the Government shall be defined by the Constituaind laws.

The structure and the procedure for the operatibthe Government shall be defined
by law.

Article 85.1. After the first sitting of the newslected National Assembly or
accepting the resignation of the Government, thesielent of the Republic shall present to
the approval of the National Assembly the candidaicthe Prime Minister. After receiving
the approval of the National Assembly the Presiddrthe Republic shall appoint a Prime
Minister and, upon the presentation of the latteals form the Government within a two-
week period. If the National Assembly does na gpproval to the candidacy of the Prime
Minister, then the President of the Republic shbadlsent a new candidacy. In the event the
new candidacy does not receive approval the Prasidethe Republic shall appoint a Prime
Minister upon the proposal of the President of Wagional Assembly. During the activities
of the Government formed in this manner, the Pesgicbf the Republic may dismiss the
Ministers of Defense and Foreign Affairs from dffiwithout the proposal of the Prime
Minister. In the event there is no candidacy fonte Minister presented by the President of
the National Assembly within the period of sevepsdéhe President of the Republic shall
appoint a Prime Minister and shall form the Govesmn

Article 86. The sessions of the Government shall be convenddchaired by the
President of the Republic, or upon his or her remsemdation, by the Prime Minister.

Government decisions shall be signed by the Prinm@skér and approved by the
President.

The Prime Minister shall convene and chair a Gawemt sitting when requested by
the majority of Government members under the cistamces foreseen in Article 59 of the
Constitution.

The President of the Republic may convene and eh@iovernment sitting.

The President of the Republic may suspend thetedffedhe decisions of the
Government for a duration of one month and appltht® Constitutional Court to ascertain
their compliance with the Constitution and and ldngs.
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In cases provided for by Article 59 of the Constitu the Prime Minister may, upon
the request of the majority of the members of tlweBiment, convene an extraordinary
Government sitting.

Article 87. The Prime Minister shall oversee the Governmeegsilar activities and
shall coordinate the work of the Ministers.

The Prime Minister shall adopt decisioms issues connected to theganization of
activity of the Governmentin cases prescribed by the rules of operatiorisefGovernment,
decisions of the Prime Minister shall also be sijbg the Ministers responsible for their
implementation.

Article 87.1 A minister shall govern a specific aref management provided for by
the law,shall ensure the implementation of the Governmssdram in that area on the basis
of the law_shall issue orders and decrees.

Article 88. A member of the Government may not beember of any representative
body, carry out entrepreneurial activitieshold any other public office, or engage in any
other paid occupatiomxcept for scientific, pedagogic and creative work

Article 88.1 State governance in the marzes shallpbrformed by the marzpets
(governors), who shall be appointed and removed the President upon the
recommendation of the Prime Minister.

State governance in the city of Yerevan shall béopeed by the mayor of Yerevan,
who shall be appointed and removed by the Presioletiie Republic, upon the nomination of
the Government. The mayor of Yerevan, in casesqad by law, may also be removed from
office by the council of elders of Yerevan.

The marzpetand the mayor of Yerevan shall conduct the teridgdopolicy of the
Government, manage the operation of the territos@tvices of the executive bodies, except
for _cases provided by law.

Article 89.The Government:

1) shall submit the programoncept paper of the programf its activity to the
National Assembly for approval in accordance wittidde 74 of the Constitution;

2) shall submit the draft state budgetd the four-year social-economic program of
the country, broken down by yeate the National Assembly for approval, guarantee th
implementation of the budgahnd the programand submit a report on that to the National
Assembly;

3) shall manage state property;

4) shall ensure the implementation of unified staécies in the areas of finances,
economy, taxation and loans and credits;

4.1 shall ensure the implementation of the statieyof territorial development;

5) shall ensure the implementation of state pdianethe areas of science, education,
culture, health, social security and environmeptatection;

6) shall ensure the implementation of the defemsgional security and foreign
policies of the Republic;

7) shall ensure the maintenance of public ordertake measures toward the
strengthening of legality, the protection of thghts and freedoms of citizens, and the
protection of property and public order.

Article 90. The Government shall submit the proposed state diuatydthe program
of the social-economic development of the coutdrthe National Assembly at least sixty
days prior to the beginning of the fiscal year amaly request that this proposal, with any
amendments it may adopt,_mntly voted on prior to the expiration of the budget dieed
The Government may raise the question of a voteoofidence in conjunction with the
adoption of the state budgahd the program If a vote of no confidence is not adopted by
the National Assembly, as provided under Articleof4he Constitution, then the state budget
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and the progranwith related amendments approved by the Governisteait be considered
adopted.

In case of a vote of no confidence in the Goverrimrelated to approval of the
proposed state budgend the programthe new Governmerdfter the presentation of its
concept paper to the National Assembly and receithie vote of confidenehall present the
National Assembly the draft state budgetl programwithin a period of twentyhirty days,
which shall be debated and approved within a peoithirty days in accordance with the
procedure determined by this Article.
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RATIONALE FOR SUPPLEMENTS AND AMENDMENTS TO CHAPTER FIVE OF
THE CONSTITUTION

1. ARTICLE 85. Under the acting Constitution the executive povseveasted in the
RA Government, which is composed of the Prime Marisand Ministers. From such a
formulation it follows that the highest body of thgstem is endowed with the functional role
of the system. It is almost the same as if it vataged that the leadership of the RA National
Assembly exercises the legislative power.

The proposed constitutional characterization of @@vernment is widely spread in
international constitutional practice. In partaylsee Article 67 of the Constitution of the
Czech Republic, 185-Portugal, 106-Belarus, 108-&k@ etc.

Nor will the proposed wording create constitutior@istacles in terms of the
formation of the constituents and structure of éixecutive power either. In particular, at
present in the whole world an active role is plapgdhe diverse state commissions (energy,
securities market regulation, etc.), which, perfimgnan executive function, are relatively
independent at the same time. The latter cannovib&ed as institutions exercising
executive power in the event the formulations efaleting Constitution are preserved.

Besides the editorial corrections of the Articlestenge of core importance has also
been introduced, i.e., it is proposed to definedinecture and the procedure of activities of
the Government not by the President but by lawchSan approach strengthens the role of
the National Assembly, creates more stable guagarfta the activities of the Government,
and balances the interrelationships between Prasidgtional Assembly-Government.

2. ARTICLE 86. The amendments derive from the general logic otctrestitutional
reforms, weaken the possibilities for the diredluence of the President on the activities of
the Government, and strengthen the prerequisiteésttie steady functioning of the
Government. Such a solution is necessary alsormst®f establishment of balance in the
functional balance of the branches of power.

Based on the general logic of the constitutionaharities of the President, it is
necessary that the oversight of the President tnvetegal operation of the Government be
undertaken as a balancing authority, by suspenti@gffectiveness of a decision to assure
through judicial oversight the compliance of themative act with the Constitution or law.
Such a solution particularly derives from the nseitgof realizing in practice the jurisdiction
reserved to the President by Article 49 to ovetbeecompliance with the Constitution and
ensure the regular functioning of the branchesoofqr.

3. ARTICLE 87. The acting constitutional norms have placed thstitition of the
Prime Minister in such a situation, when the fattuead of the Government acquires the
status almost of a senior assistant to the Presidéh a huge responsibility nonetheless. It
is not entirely accidental that during the lastyg@rs Armenia has changed the same number
of Prime Ministers and there has always arisemgernal serious disagreement between the
President and the Prime Minister. For the resofutof this problem the amendments
recommended in the previous articles were extrenmafyortant. The approach becomes
complete by the addition made to Article 87, whea Prime Minister, within the frames of
the executive power, has a direct role in the fdioneof intrasystem institutions.

4. ARTICLE 88. The engagement of a member of the Governmenttie@eneurial
activity is an incompatible occupation and that haen proven also in our reality a number
of times. In particular, when the privatizatioropess is proceeding actively, the competitive
framework is not stable, the antimonopoly guarasgge not complete and final, the absence
of such a limitation becomes a cause for the prmmaif the clan economic system, which is
a serious social evil.
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5. ARTICLE 88.1 One of the weak links of the RA Constitution, astiened, is the
confusion relating to the provisions on territoré@ministration and local self-government.
The essence of the proposal is to make the systestate governance complete; the branch
and territorial administration become harmonizdd institution of marzpets is fixed as a
constitutional institution with a clear functioreal prerequisites are created for the formation
of an independent and efficient local self-governtreystem.

6. ARTICLES 89, 90 The amendments are determined by the recommendatio
made with respect to Articles 74, 74.1, as weB&4.



- 79 - CDL (2001) 61

CHAPTER 6. The Judicial Power

Article 91 In the Republic of Armenia justice shall be adnteried solely by the
courts in accordance with the Constitution and Emes. through constitutional, civil,
criminal and administrative proceedings.

In cases prescribed by law, trials are held withghrticipation of a jury.

Judicial acts shall be rendered in the hame ofRepublic of Armenia.

Article 92. The Constitutional Court courts of general jurisdiction of first instance,
appeal andcassation as well as the economiourt, and administrative courts, and in the
cases provided by law also other specialized coopsrate in the Republic of Armenia.

The sentences, verdicts and decisions of the cowetgioned in this Article having
entered into legal force shall be reviewed by theur€ of Cassation of the Republic of
Armenia in the manner and periods defined by law.

The courts of general jurisdiction in the RepuldfcArmenia shall be the courts of
first instance, the courts of appeals and the CafuBtassation.

In the Republic of Armenia, there shall also benexnic, military and other courts as
may be provided by law.

The establishment of extraordinary courts is priddib

Article 93. Sentences, verdicts and decisiaristhe courts of general jurisdiction,
economic and other specialized cowetdered into legal forcghall be reviewed by the Court
of Cassation in the manner and within periods defiby lawmay be reviewed by the Court
of Cassation based on appeals filed by the Prazecsneral, his or her deputies, or
specially licensed lawyers registered with the €otiCassation.

Article 94. The President of the Republic shall be the guarasftjudicial bodiesThe
independence of the courts shall be guarantedatidonstitution and lawsHe or she shall
preside over the Council of Justice. The Ministedustice and the Prosecutor General shall
be the vice presidents of the Council. The Couwstdlll include fourteen members appointed
by the President of the Republic for a period wé fyears, including two legal scholars, nine
judges and three prosecutors. Three Council mesrdlell be appointed each from among
the judges of the courts of first instance, thertoof appeals and the Court of Cassation.
The general assembly of judges shall submit theeslidates by secret ballot for each seat
allocated to judges. The Prosecutor General shdilinit the names of candidates for the
prosecutors' seats in the Council.

The authorities of the courts, the procedure f@irtliormation and activities shall be
defined by law.

The authorities and the procedure for the formatidrihe Constitutional Court shall
be defined by the Constitution, and the procedoreit activities shall be defined by the
Constitution and the law on the Constitutional Ctour

Article 94.1 The Council of Justice shall be formadd act according to the
procedure defined by the Constitution and law.

The Council of Justice shall consist of seven jsdgected by the general meeting of
the judges of the Republic of Armenia for threeryeharough secret ballot and three legal
scholars appointed by the President of the Republic

The Council of Justice shall elect a chairman ef @ouncil from its membership.

Article 95. The Council of Justicajpon the proposal of the Minister of Justice, sirall

the manner defined by law

1) 1) make and present to the approval of the Presidérih® Republic the lists of the
official fitness of the candidates for judges aridh® professional advancement of the
judges, on the basis of which the appointmentsrade,

2) 2) Iissue a conclusion on the candidacies of the naméhjidges,

3) 3) present a proposal on the award of qualificatioasslifications for the judges,
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4) 4) subject the judges to disciplinary responsibility.

The Council of Justice, upon the proposal of th@sBcutor-General, shall issue a
conclusion to the President of the Republic on emreg to involve the judge as an accused or
to institute a proceeding to subject the judge tmaistrative responsibility through the
judicial process.

5) Shall, upon the recommendation of the Ministedwstice, draft and submit for the
approval of the President of the Republic the ahrigés of judges, in view of their
competence and professional advancement, whichl d@l used as the basis for
appointments;

6) shall, upon the recommendation of the ProsecBtmeral, draft and submit for the
approval of the President of the Republic the ahfigs of prosecutors, in view of their
competence and professional advancement, whichl 4@l used as the basis for
appointments;

7) shall propose candidates for the presidenchefQourt of Cassation, the presidency
and judgeship positions of its chambers, the peesig of the courts of appeals, courts of first
instance and other courts. It shall make recoma@mus about the other judicial candidates
proposed by the Minister of Justice;

8) shall make recommendations regarding the catefidar Deputy Prosecutor proposed
by the Prosecutor General, and the candidatesrémeputors heading operational divisions
in the Office of the Prosecutor;

9) shall make recommendations regarding trainig@ms for judges and prosecutors;

10) shall make recommendations regarding the rehfowa office of a judge, the arrest
of a judge, and the initiation of administrative @iminal proceedings through the judicial
process against a judge;

11) shall take disciplinary action against judgd$ie president of the Court of Cassation
shall chair the meetings of the Council of Justiten the Council is considering disciplinary
action against a judge. The President of the Réapuiine Minister of Justice and the
Prosecutor General shall not take part in thesdingse

12) shall express its opinion on issues of pardamsn requested by the President of the
Republic. The operational procedures of the Cduiciustice shall be prescribed by law.

Article 96. Judges and members of the Constitutional Courtachangeable. A judge
may hold office until the age of 65, while a membéthe Constitutional Court may do so
until the age of 70. They may be removed from ceffionly in accordance with the
Constitution and the laws.

Article 97. When administering justice, judges and members@fGonstitutional Court
shall be independent and subject only to the law.

The guarantees for the exercise of their dutiestl@drounds and procedures of the legal
responsibility applicable to judges and membersthed Constitutional Court shall be
prescribed by law.

The judge and the member of the Constitutional Caay not be involved as an accused
or_subjected to administrative responsibility thgbu the judicial process without the
agreement of the body stipulated by the Constitutidhe judge and the member of the
Constitutional Court may not be arrested, with éxeeption of cases when the arrest is made
at the scene of the crime and arises from the éstsrof the investigation of the case. In such
a case the President of the Republic, the Chairmbimhe Constitutional Court and the
chairman of the respective court shall be immedyatetified.

Article 98 Judges and members of the Constitutional Court meayhold any other state
office, be in the composition of the local self-governnmdies, carry out entrepreneurial
activities, as well asnor engage in any other paid occupation, except sfentific,
pedagogical and creative work.
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Judges and members of the Constitutional Court naybe members of any political
party nor engage in any political activity.

Article 99. The Constitutional Court shall be composed of mmambers, five of whom
shall be appointed by the National Assembly and byuthe President of the Republic.

Article 100 The Constitutional Court administers constitutiopgdtice in the Republic of
Armenia.

The Constitutional Court, in the procedure defibgdaw:

1) shall decide on whether the laws, the resolgtiohthe National Assembly, the
orders and decrees of the President of the Repuaniitthe decisions of the Governmehé
Prime Minister, and the representative bodies oalself-governmerdre in conformity with
the Constitution

1.1) shall resolve disputes having arisen between d®dif state power, as well as
between state and local self-government bodies,issnes of the constitutionality of
authorities, shall interpret the Constitution oé@blic of Armenia in the event of resolving
such disputes;

1.2) shall decide the issue of compliance of the dewssaf the National Assembly,
the decrees and orders of the President of the BRiEpuand the decisions of the Prime
Minister with the RA laws;

2) shall decide, prior to the ratificatiam approvalof an international treaty, whether
the obligations assumed therein are in conformitia #he Constitution;

3) shall resolve disputes concernihg results ofeferenda,

3.1) shall resolve disputes concernitite decisions adopted on thesults of
presidential and parliamentary elections;

4) shall recognize as insurmountable or elimingitedobstacles facing a candidate for
President of the Republic;

5) shall issue a conclusion on the existence oumpe for the removal of the
President of the Republic;

6) shall issue a conclusion on the measures pbestiy Sections 13 and 14 of
Avrticle 55 of the Constitution;

7) shall issue a conclusion on the incapacity efsiRent of the Republic to perform
his or her functions;

8) shall issue a conclusion on the terminationhef authorities of a member of the
Constitutional Court, his or h&angagement as an accused or instituting an admétigé
responsibility proceeding against him through tligial process;arrest or initiation of
administrative or criminal proceedings through jirdicial process;

8.1) shall render a decisionn the termination of the authorities of a judge.

8.2.)shall issue a conclusion dhe availability of grounds prescribed by law the
termination of the authorities of the leader of tbemmunity and the dissolution of the
community council of elders.

9) shall render a decision on the suspension drilpiten of the activity of a political
party in cases prescribed by law.

Article 101 In accordance with the procedure defined by thedfibriion and the
law on the Constitutional Courtp the Constitutional Court may apply:

1) the President of the Republio, the cases prescribed by points 1, 1112, 2, 3, 8,

9 of Article 100 of the Constitution;

2) the National Assembly, in the cases prescribegdigits 1.1,1.2, 3, 5, 6, 8, 9 of
Avrticle 100 of the Constitution;

3) at least one third of the Deputies leastone fifth of the Deputiesn the cases
prescribed by points dnd1.2 of Article 100 of the Constitution;
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4) the Government, in the cases prescribed by poinis111.2, 7 and 8.2 and® of
Avrticle 100 of the Constitution;

5) the representative bodies of local self-govemimen the question of the
constitutionality of the normative acts enumerated point 1 of Article 100 of the
Constitution relating to their constitutional rightor to dispute the state bodies’ exceeding
their constitutional authorities;

6) every personin specific cases, when there exist$irml court act andor the
constitutionalityor compliance with lawof this or that provision of another normative dé&g
act listed in pointl.2. of Article 100 of the Constitut applied towards him/her is being
disputed;

7) the courts and the Prosecutor General, with goest on the constitutionality of
the provisions ofhormative acts relating to the specific cag®ler their examinatian

8) the Defender of Human Rights, on issues of dmsistency of the normative acts
listed in point 1 of Article 100 of the Constitutiovith the provisions of chapter 2 of the
Constitution;

9) the candidates for the President of the Repubiiid Deputies, on issues relating to
them in the scopes of points 3.1 and 4 of Artio@ df the Constitution;

10) the Central Electoral Commission, in the capesscribed by point 4 of Article
100 of the Constitution.

11) the Minister of Justice, in the cases presctibg point 8.1 of Article 100 of the
Constitution.

4) Presidential and parliamentary candidates qoutis concerning election results;

5) the Government in cases prescribed by Articlefi®e Constitution.

The Constitutional Court shall only hear cases hiaae been properly submitted.

Article 102 The Constitutional Court shall adopt its decisi@ml conclusions no
later than thirty days after a case has been filed.

The decisions of the Constitutional Court shalfibal, may not be subject to review
and shall enter into legal force upon their pultiara

The Constitutional Court shall decide with a mdjowote of its total number of
members on matters pertaining to Sections 1 thrdugfhArticle 100 of the Constitution, and
with a vote of two thirds of its members on mattpestaining to Sections 5 through 9 of
Article 100.

Article 102 The Constitutional Court shall adoptc@dgons and conclusions, in a
procedure and within the time-frames defined by @mnstitution and the law on the
Constitutional Court.

The decisions of the Constitutional Court are firmle not subject to review, enter
into force upon promulgation.

The Constitutional Court may also set another diatethe entry into force of its
decisionwhen the normative act or an individual provisidritdoses its legal effect.

The Constitutional Court shall adopt decisions ssues provided for in Article 100,
points 1-4 (including point 1.1) and 9, whereasissues provided for in points 5-8 it shall
adopt conclusions. The conclusions, and the dewson issues provided for in points 1.1
and 9, shall be adopted by at least two thirdshefviotes of the total number of members, the
remaining decisions shall be adopted by the majaitvotes of the total number of members.

On issues of parliamentary elections, as well as tbhe basis of individual
applications of citizens the Constitutional Coumta procedure defined by law, may hear the
case and render a decision by a panel of three reesidif the Constitutional Court.

Other bodies of state power may not adopt decistmmgrary to the conclusions of
the Constitutional Court.
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All When resolvingthe issues relating to the activities and financio§ the
Constitutional Court and the material and sociatgety of its members, shall lxamined
agreed with the Constitutional Court in advancethyy state bodies that have the jurisdiction
of making corresponding decisions.

Article 103 The Procuracy of the Republic of Armenia represeatsinified,
centralized system, headed by the Prosecutor GeriEna Procuracyin the cases and by the
procedure provided for by law

1) shallinstitute a criminal case aniitiate criminal prosecutions in cases prescribed
by law and in accordance with procedures providethty;

2) shall oversee the legality of preliminary ingegrand investigations;

3) shall present the case for the prosecution imtgo

4) shall bring actions in court to defend grepertyinterests of the state;

5) shall appeal the sentences, verdicts and desisibthe courts;

6) shall oversee the execution of punishments @thér means of criminal-legal
influence and administrative compulsiother sanctions.

The Procuracy shall operate within the powers gt it by the Constitution and on
the basis of the law on the Office of the Prosecuti
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RATIONALE FOR SUPPLEMENTS AND AMENDMENTS TO CHAPTER SIX OF
THE CONSTITUTION

1. ARTICLES 91-92 The Constitution must clearly present the judipiawer as a
complete system. As opposed to other branchesowep the judicial power is not a
pyramidal subordination structure, but a completgcfional, each link of which is endowed
with the necessary and sufficient guarantees fependence, without which it cannot carry
out its functions effectively. Taking this circutasce into account, the system of the judicial
power in the constitutions of many countries isspreed according to the functional role of
the courts included in it. For example, ArticleBldf the Constitution of Russia states that:

“...1. Justice in the Russian Federation shall beiadtered by the courts of
law only.

2. Judicial power shall be effected by means of stiaiional, civil,
administrative and criminal judicial proceedings.

3. The judicial system of the Russian Federaticul dbe established by the
Constitution of the Russian Federation and fedewaktitutional law. The creation of
emergency courts shall be prohibited.”

As we see, the functional principle rather than #ubministrative-organizational
principle is laid at the basis of the system. Saclapproach is present in the constitutions of
a number of other countries. In particular, Gerya@®, Moldova-114-115, Poland-173-175,
Spain-117, Belgium-30, 92-107, Czech Republic-81-82eorgia-82, Croatia-115,
Azerbaijan-141, Bulgaria-117, etc.

The proposed amendments and supplements intenceserp the judicial power in its
clear and complete form on the basis of internati@onstitutional experience, to fix its
functional role, to define the system of judiciastitutions.

2. ARTICLE 94. The European Charter on the Statute for Judgewsvias an
important general principle (point 1.2) the one,ewh “In each European State, the
fundamental principles of the statute for judges st out in internal norms at the highest
level, and its rules in norms at least at the latiee level.” The fundamental principles of
independence of judicial bodies adopted in Milai @85 by the UN seventh Congress also
stipulate that the guarantees for independencieofudicial power must be ensured by the
Constitution and laws.

Naturally, the Constitution may solve that problbeynclearly fixing the main principles
that serve as a guarantee for the independenote giidicial system. That problem is not
totally resolved by the present RA Constitutiony fBiling to deeply consider a number
of essential particularities of the Armenian andrfeh Constitutions, the RA Constitution
has borrowed the provision of Article 64 of the rirle Constitution, according to which
the President of the country is the guarantor dependence of the judicial power. In
international legal practice such a provision tisatonsidered unique contains within it
serous risks. The problem here is not only tha& tlnstitutional statuses of the
Armenian and French Presidents, while having soindlasity, also have serious
differences. The essential point here is that gbarantees of independence of the
judicial power weaken, if that role is not reseryest to the Constitution and laws, as the
overwhelming majority of the countries in the wolldve done.
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In international practice it is often emphasizeat ih the French Constitution not only
is the separation of powers not clear, but alsermtds the institution of the judicial review of
adopted laws (the latter exists in the ConstitutddrPArmenia). Besides, the President of
France is not endowed with such a power to disrtissPrime Minister and oversee the
activities of the Government, as prescribed byGbestitution of Armenia. According to the
Constitution of Armenia the President has seriaxecetive functions and plays an active
role in the work of forming this branch of powen $uch circumstances guaranteeing the
independence of the judicial power must not camyinstitutional nature, but must be
guaranteed by the Constitution, by enforcing thecfional balance between all the branches
of power. Otherwise the principle of the separatbpowers is also undermined.

The ideology of the RA Constitution in this respeauist be that the Constitution shall
guarantee the independence of the judicial powéilewthe President of the Republic, in
exercising his jurisdiction of observing the presgion of the Constitution on the basis of
Article 49, as well as taking into account his/Bpecific functional authorities, must be able
to ensure the execution of those guarantees.

3. ARTICLES 94.1, 95 The European Charter on the Statute for Judgegted in
1998, taking into consideration the main principles ensuring the independence of
magistrates adopted in November 1985 by the UN Géressembly, as well as taking into
account that the statute for judges first of alsumses the ensuring of competence,
independence and impartiality, i.e., that whichrgvedividual legitimately expects from the
courts of law and from every judge to whom the @ctbn of his or her rights is entrusted,
defines the basic requirements for the formatiah @peration of the judicial system. Among
these an exceptionally important role is reserngethé procedure for election, appointment
and termination of activities of the judges. Iriqdl.3. of the Charter it is provided that in
respect of every decision affecting the selectienfuitment, appointment, career progress or
termination of office of a judge, the statute emgss the intervention of an authority
independent of the executive and legislative powershin which at least half of the
participants in the sittings are elected judgesidé from that, point 1.4. of the same Charter
provides that “every judge who considers that hider rights under the statute, or more
generally his or her independence, or that of #uall process, are threatened or ignored in
any whatsoever” must have “the possibility of makim reference to such an independent
authority, with effective means available to itrefmedying or proposing a remedy.”

The mentioned independent authority is given areptanally important role both in
the selection of judges (Article 2), as well asirthappointment (Article 3), service
performance and service promotion (Article 4), &wlies relating to liability (Article 5). In
particular, in the last case it is provided thah&Tdereliction by a judge of one of the duties
expressly defined by the statute, may only give tisa sanction upon the decision, following
the proposal, the recommendation, or with the ages of a tribunal or authority composed
at least as to one half of elected judges, withenframework of proceedings of a character
involving the full hearing of the parties, in whiche judge proceeded against must be
entitled to representation. The scale of sanctishich may be imposed is set out in the
statute, and their imposition is subject to thexgple of proportionality.” The possibility to
appeal in court the decision relating to the pgnalalso provided.

It must also be added that the mentioned chartsrthe independence of the judicial
system and the judge in direct relation with thasistent application of the principles of the
Charter.

The presented amendments intend to create cormtiiliguarantees for the complete
realization of these requirements.
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4. ARTICLE 97. The Constitution cannot avoid containing a pravison the
immunity of the judge, as one of the most imporgudrantees for the independence of the
judicial power. This circumstance is so obviolsittit is useless even to bring any example
in this respect, since that provision is fixed lne tonstitutions of almost all countries. The
fixing of this norm in the RA Constitution must leguivalent to the guarantees on the
immunity of the Deputy. Aside from that, that noisrindirectly reflected in paragraph 11 of
Article 55 of the Constitution, paragraph 10 ofiél& 95 and paragraph 8 of Article 100. It
is simply necessary to give that norm a clear maand present it in the chapter on the
Judicial Power as a position of principle of utmosportance as is done in international
practice (in particular see Constitution of Poladdticle 181, Russian Federation-122,
Lithuania-104, Kirgizstan—79, Ukraine-126, Azerbai-146, Georgia-87, etc.).

5. ARTICLE 100. A number of rationales have been published ormthendments of
the Article. Issues pertaining to the jurisdicgaof Constitutional Courts and the procedure
of their realization have lately been actively ddased as a subject for examination in the
Venice Commission, relating particularly to theatission of the constitutional laws on the
Constitutional Courts of Latvia and CrodtiaTaking into account the major tendencies of
international developments in this field, we mayn@mlize that effective constitutional
justice may be administered when all the constit&l subjects are authorized to apply to the
Constitutional Court and the normative legal actepded by all the constitutional subjects
may become objects of constitutional justice. 8esji since the main content of
constitutional justice is to ensure the supremddp® Constitution, that problem will remain
unresolvable, if the Constitutional Court does gaarantee the guaranteed protection a
person’s constitutional rights through the effegtivealization of the human right of
constitutional justice, as well as resolve the diep about constitutional authorities arising
between the bodies of power.

The Constitutional Courts of more than fifty couedr with the European system of
constitutional oversight have the jurisdiction ésolve disputes relating to the constitutional
authorities of the bodies of state power. (Inipafar, see Article 153 of the Constitution of
Azerbaijan, 149-Bulgaria, 89-Georgia, 93-Germah¥4-Italy, 82-Kirgizstan, 189-Poland,
125-Russia, 126-Slovakia, 160-Slovenia, 161-S@®ATajikistan, etc. Aside from that, the
Constitutional Courts of 29 countries have thesglidtion of abstract or so-called absolute
interpretation of the Constitution, including Azaijan, Bulgaria, Gabon, Germany,
Hungary, Kazakhstan, Kirgizstan, Moldova, Russiamibia, Slovakia, Uzbekistan, etdn
a number of countries (Poland, Slovakia, Bulga@agatia, Czech Republic, Lithuania,
Slovenia, Azerbaijan, etc.) the question of the jgliemce of other normative acts to not only
the Constitution but also to laws (often also tinational treaties) is also resolved by the
Constitutional Court and it is not consideredogéht to create new bodies for that purpose
(such a view is supported also by the Venice Casiomn experts, see the annex attached).

On the basis of individual applications from citiseconstitutional oversight of a
normative act is carried out in 52 countries, idahg all the countries of Western and
Eastern Europe that have Constitutional Courts.oégrthe former Soviet countries it is only
in Armenia and Azerbaijan that the question shigérs unresolved, and the resolution of

° See “The Constitutional Court in the system aftestpower (comparative analysis),” Harutyunyan,G3.
“Njar”, Yerevan, 1999, 238 pp., and “The Constibatal Review and Its Development in the Modern W,ofid

Comparative Constitutional Analysis)” G. HarutyunyaA.Mavcic, Yerevan-Ljubljana, 1999, 445 pp., ¢ t
jurisdiction of the Constitutional Court of Armenénd applying subjects, as well as other issuesiniag

constitutional resolution.
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those problems is viewed within the scopes of aliams that will result from the accession
to the Council of Europe.

The recommendations that have been presented aesystem of necessary and
sufficient authorities to administer effective ctingional justice.

6. ARTICLE 101. Regarding the subjects that apply to the Congiitat Court there
is accepted in international practice the prindplgpproach that they must ensure the
complete and efficient implementation of the sumeamy authorities of the Court. Armenia
is a unique exception which, as opposed to the @otisnal Courts that operate in 108
countries of the world, has the fewest number difjetts that apply to the Constitutional
Court and, by their number and scope of involvem&mbenia is in the last place. This
painful reality seriously affects the efficiencyainstitutional justice.

Given that the system of subjects applying to tber€Cmust be in harmony with the
system of authorities, as well as taking into aotahe experience of Germany, Austria,
Poland, Russia, Portugal, Spain, Hungary and a euwibother countries in this, as well as
the results of the seminar held in Armenia in 1888 the participation of the experts of the
Venice Commission and a number of other discussimig later, Article 101 proposes a
complete system of subjects that apply to the Qtotistnal Court.

7. ARTICLE 102. The RA acting Constitution defines such normaistitutional
procedure, which are lacking in all the remainif®y Tonstitutional courts of the world. In
particular, it is provided that the Constitutio@@burt shall adopt decisions and conclusions
not later than thirty days after the applicatios baen received. Such a norm exists only in
the case of the activities of the French constihal council that performs initial normative
oversight. No Constitutional Court that performgbsequent abstract oversight over
normative legal acts is restricted by such a ctutginal limitation.

At present in various international for a issues $erious discussions are those
relating to the nature of the decisions of Consthal Courts, their implementation
problems, the constitutional consequences of tllesesions. Bearing in mind that Poland
had a long experience in judicial constitutiona¢imight, where debates in making reforms in
this system started to occur from 1972, as weljigen the fact that Poland was relatively
late among the East European countries to adoptva gonstitution, also given its rich
experience in constitutional developments, the temis found for this problem in this
particular country are worthy of attention. Ar&cl90 of the constitution of this country
provides that:

“...(1) Judgments of the Constitutional Tribunal $hia¢ of universally binding
application and shall be final.

(2) Judgments of the Constitutional Tribunal regagdmatters specified in Article
188 shall be required to be immediately publishetha official publication in which

the original normative act was promulgated. If ernmative act has not been
promulgated, then the judgment shall be publistredhe Official Gazette of the
Republic of PolandMonitor Polski

(3) A judgment of the Constitutional Tribunal shtdke effect from the day of its
publication, however, the Constitutional Tribunahynspecify another date for the
end of the binding force of a normative act. Stiofe period may not exceed 18
months in relation to a statute or 12 months iatreh to any other normative act.
Where a judgment has financial consequences nefdea for in the Budget, the
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Constitutional Tribunal shall specify date for tead of the binding force of the
normative act concerned, after seeking the opiofahe Council of Ministers.

(4) A judgment of the Constitutional Tribunal onetmon-conformity to the
Constitution, an international agreement or statote normative act on the basis of
which a legally effective judgment of a court, adli administrative decision or
settlement of other matters was issued, shall lbese for re-opening proceedings, or
for quashing the decision or other settlement maaner and on principles specified
in provisions applicable to the given proceedings.

(5) Judgments of the Constitutional Tribunal sbhallmade by a majority of votes.”

The Russian Constitutional Court also took the stepaving the Constitutional Court
establish a deadline for the entry into force ef decisions, since in many cases the
immediate entry into force of the decisions couldvén caused derivative non-
constitutional serious consequences. That refarscplarly to the decision adopted by
the Constitutional Court of the Russian Federatmm 18.02.1997 in reference to
Government decision N197.

The constitutional court of Germany also has swetsdiction, which is specified in
paragraphs 31 and 79 of the Constitutional lawhenGourt.

The experts of the Venice Commission also posyiwlaluate the fixing of such a
constitutional norm.

An exceptionally important issue is also the orlatigg to the legal character of the
conclusions of the Constitutional Court. This iprablem to be resolved not at the level of
law, either constitutional or organic, but rath&n issue to be addressed at the constitutional
level. If the decisions adopted by one half of thembers of the Constitutional Court are
final and are not subject to review, then the cesions adopted by two-thirds of the votes
cannot not have binding legal consequences. Otibenthe legal process serves not the
settlement of political disputes within the legerhework, but the exact opposite, the legal
issue is moved to the political arena, which isomgistent with the principles of a legal state
and the supremacy of right. In the legal practiéehe Republic of Armenia a correct
approach has formed, in particular on the basirtiéle 81 of the regulations of the National
Assembly, according to which if the grounds to dssrthe President of the Republic from
office are absent according to the conclusion ef @onstitutional Court, the question is
removed from discussion. Article 83 also fixes slane approach. However, the resolution
of such a question of principle by ordinary lawsymaot only weaken the consistent
application of the principles of legally overcomipglitical disputes, but may also become a
reason for political speculations, thereby pullihg judicial system into that process also.

International experience unequivocally evidences tine legal character of the acts of
the constitutional court must be clearly definedhie Constitution.

Taking into consideration that the authorities &fe tconstitutional court are
exhaustively defined by the Constitution, the latieist also define the four major groups of
guarantees for the independence of the Court. &reyfunctional, institutional, material and
social guarantees.

Taking all the stated circumstances into consid@arag new wording of Article 102
is proposed.

8. ARTICLE 103. The rationale will be presented after furthecdssions.



-89 - CDL (2001) 61

CHAPTER 7/ Territorial Administration and Local $&8overnment

Article 104 The administrative territorial units of the Repubtif Armenia shall be
the marzes (provinces) and communities. Marzel$isicude urban and rural communities.

Article 104. The local self-governance is condudiedhe communitiesThe local
self-governance is the right of community, provid@d guaranteed by the state, to resolve
the local matters with self- responsibility, in sstence with Constitution and laws, for the
well being of the inhabitants.

Article 104.1. The community shall be the aggremaif the inhabitants of one or
several settlements. The community is endowedhdgthght of self-governance.

The community is a legal person and has the righiwnership and other property
rights.

Article 105.1n implementing local self-government the commustiigll participate in
exercising power on the local level insofar as meserved to other state bodies by the
Constitution and laws.

Authorities of the community pertaining tmanaging and disposing of the
community’'s property, resolving issues of commusignificance and other authorities
aimed at fulfilling the requirements of the conmityishall be exercised by the community
as its own authorities, in its own name and unteresponsibility. A part of the community’s
own authorities may by law be deemed obligatory.

For the purpose of the more efficient implementatd the powers of the state they
may be delegated to the communitiesnmunity bodieby law.

Article 105.1.The land within the territory of the community, e&xc for the land
required for the state needs and belonging to tmesal and legal persons, is the property
of the community.

Avrticle 106.The communities shall be autonomous in the formadfdheir budgets.

The sources for community revenues shall be debigdaw.

The law shall define such sources of funding ferdbmmunities which shall ensure
the carrying out of their authorities.

The authorities delegated to the communities dhellsubject to mandatory funding
from the state budget.

The communities shall define local taxes and dwtiglsin the limits provided by law.
The communities may define fees for the serviessrdnder.

The State shall be authorized to exercise contrahe manner defined by law over
the use of the local financial resources, whichllshat limit the authorities of the community
powers.

Article 107.The community shall implement its right to selferoment through the
bodies of local self-government, i.e., the couatiélders and the leader of the community,
which in the manner defined by law shall be eletdedhe term of four years.

The council of elders of the community, in the pthoe defined by law, shall dispose
of the community’s property, shall approve the midgf the community upon the
presentation of the leader of the community, stwdirsee the implementation of the budget,
shall define local taxes, duties and fees in themea defined by law, shall adopt legal acts
mandatory for implementation on the territory oétbommunity. The acts adopted by the
council of elders of the community may not conthdigislation, the procedure for their
promulgation and entry into force shall be defirmdaw.

The authorities of the leader of the community #rel procedure for their exercise
shall be defined by law.
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The members of the community may directly partteiga the administration of the
community’s affairs, by resolving matters of comityusignificance through local referenda.
The procedure and conditions for holding locakreihda shall be defined by law.

Article 108.Yerevan is a community. The authorities of theldeaf the community
in_Yerevan shall be exercised by the mayor of YerevThecharacteristics, as well as
authorities of the bodies of local self-governmian¥erevan shall be defined by the Law on
Yerevan.

The law may also provide for local self-governmienerevan on the level of city
neighborhoods.

Yerevan has an independent budget.

Article 108.1 The procedure for state monitoringtiogé exercise of the authorities
delegated to the community shall be defined by ldwvorder to ensure the legality of the
general activities of the community it shall be jeab to legal oversight in the manner
prescribed by law.

Article 109. In the cases stipulated by law, thev&ament, on the basis of a
conclusion by the Constitutional Court, may disite leader of the community or dissolve
the council of elders of the community.

Prior to the newly elected leader of the commugiBssuming his/her obligations, the
marzpet shall appoint an acting leader of the comitgufor a term of not more than six
months.

Article 110.If necessary, enlargement of communities may tékeey the will of
communities themselves, as well as, irrespectivieenf will, by the National Assembly, upon
the recommendation of the Government. Prior todiseussion of the issue in the National
Assembly the Government shall promulgate the esilthe local referenda held in those
communities. The communities may be consolidategl irrespective of the results of the
local referenda.

Article 105. Local self-government shall be readizn the communities.

To manage the property of the community and toesphoblems of local significance,
self-governing local bodies shall be elected fgresiod of three years: a council of elders,
composed of five to fifteen members, and a leaflédtreocommunity: a City Mayor or Village
Mayor.

The leader of the community shall organize hiseardiaff.

Article 106. The council of elders of the communifpon the recommendation of the
leader of the community, shall approve the comnyumitdget, oversee the implementation of
the budget, and determine local taxes and feeseasnibed by law.

Article 107. State government shall be implemenitedugh the marzes (provinces).

The Government shall appoint and remove the masZgeternors of the provinces),
who shall implement the Government’s regional pond coordinate the regional activities
of republican executive bodies.

Article 108. The City of Yerevan shall have thetssaof a marz (province).

The President of the Republic, upon the recommenrdaf the Prime Minster, shall
appoint and remove the Mayor of Yerevan.

Local self-government shall be instituted in Yemvahrough neighborhood
communities.

Article 109. In cases prescribed by law, the Goregnt may remove the leader of a
community upon the recommendation of the marzpet.

When the leader of a community is removed by theisiten of the Government,
special elections shall be held within a periodhafty days. Until such time as the newly
elected leader of community may take office, aningcleader of community shall be
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appointed by the Prime Minister for urban commaeasitiand by the marzpet for rural
communities.

Article 110. The election procedure of local saedi*grment bodies and their powers
shall be determined by the Constitution and theslaw
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RATIONALE FOR SUPPLEMENTS AND AMENDMENTS TO CHAPTER SEVEN
OF THE CONSTITUTION

1. ARTICLE 104, 104.1.The amendment was made based on the approaches of
new conceptual point on this chapter (see pag& b objective is to define the concept and
legal status of the community as the main link afal self-government and underline the
new emphasis of the Constitution in this chapter.

2. ARTICLE 105, 105.1.The Constitution must clearly present the circamses,
according to which:

a) a) the community, in performing local self-governmeamfpresents a separate branch of
public power (paragraph 1 of the Article);

b) b) the community, as a link of local self-governmeakes its sources from civil rather
than political society (paragraph 2 of the Article)

c) c€) the interactions of the community with the statevppare built on the basis of the
principle of co-operation (paragraph 3 of the Aejc
This amendment is also based on the requiremenite duropean Charter of Local Self-

Government (Article 3).

3. ARTICLE 106. Article 9 of the European Charter of Local Selfv@mment
provides that:

“1. Local authorities shall be entitled, within ioaal economic policy, to adequate

financial resources of their own, of which they medispose freely within the

framework of their powers (paragraph 1, Article @@he Constitution);

2. Local authorities' financial resources shall lemmensurate with the

responsibilities provided for by the constitutiamdahe law (part 2, Article 106 of the

Constitution);

3. Part at least of the financial resources ofllaa¢horities shall derive from local taxes

and charges of which, within the limits of statutey have the power to determine the

rate (part 4, Article 106 of the Constitution);

4. The financial systems on which resources avail@bocal authorities are based shall

be of a sufficiently diversified and buoyant nattoeenable them to keep pace as far as

practically possible with the real evolution of ttwst of carrying out their tasks (part 4,

Article 106 of the Constitution);

7. As far as possible, grants to local authoriséall not be earmarked for the

financing of specific projects. The provision afagts shall not remove the basic

freedom of local authorities to exercise policycdigion within their own jurisdiction

(part 3, Article 106 of the Constitution).”

These conditions are binding and universal, sintieowt them local self-government

cannot exist.

Article 106 of the Constitution wholly derives frotinese conditions and outlines the

tendencies for the legislature’s policy on the giveatter.

4. ARTICLE 107. In this Article the system of bodies implementthg right to local
self-government of the community, the main directad the activities of the representative
body of local self-government and the legal stafiubie acts have been defined. With all this
the Constitution has outlined the main institutiorsgstem through which local self-
government shall be carried out via indirect, reprgative democracy. In addition to that
also the direct forms of local democracy have lsfined. This Article from the beginning
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has “recommended” also the adoption or amendmelatws important for this area, such as
the Laws on the Local Referendum, Local Self-Gonent, etc.

Besides which, all these amendments are consisignthe requirements of Articles
3, 4, and 7 of the European Charter of Local Salfrernment.

5. ARTICLE 108. In the Republic of Armenia local self-governmeéntecognized
only at the level of settlements, rejecting thatttom territorial level. However, according to
the former conceptual point, there has been anptwcemade for the city of Yerevan, by
which the creation of an integrated local self-gomeent framework at the level of
residential areas had been hindered. The new paralepoint eliminates that gap and, by
recognizing therewith the particular nature of dity of Yerevan, provides a possibility to
envisage in the latter a unique local self-goveminsgstem (2 paragraph of the Article).

6. ARTICLE 108.1. Article 8 of the European Charter of Local Selfvemment
considers the administrative supervision of thavaigs of local self-government bodies
possible. Such supervision is mandatory for tleallgelf-government bodies not to exceed
the scopes of their outlined authority and to ofgewéthin the state in a harmonized manner.
Here the fundamental issue is that local self-govemt is independent from state power but
not from the state. However, the above-mentionditla of the European Charter prescribes
such limits on supervision, so that the latter Ishal be abused and affect the independence
of local self-government.

This article of the Constitution simply outlinesetlstate supervision, allowing the
possibility for the development by law of mecharssior the latter.

7. ARTICLE 109. This article is the continuation of Article 10&hd is also based
on Article 8 of the European Charter of Local Setivernment. However, given the
importance of the institution of the removal frofffice, it has been considered appropriate to
provide it in a separate Article, at the level bé tConstitution, in order to preclude the
politicization of the development of mechanismstfat process.

The right to remove from office is given to the @avment, since the latter’s
activities are organically connected with the atég of the communities. However, the
Government may do that only on the basis of theclasion of the Constitutional Court.
Here, the participation of the CC with independ&atus is a guarantee of the objectivity of
the process of removal from office.

8. ARTICLE 110. Article 10 of the European Charter of Local Selfv@mment
provides the right to consolidate LSG bodies:

“1. Local authorities shall be entitled, in exeirmgstheir powers, to co-operate and,

within the framework of the law, to form consontiéth other local authorities in order

to carry out tasks of common interest.

2. The entitlement of local authorities to beloagh association for the protection and

promotion of their common interests and to belom@n international association of

local authorities shall be recognised in each State

All this ensures the possibility of consolidatiar the protection of common interests
and development, the creation of larger communiti¢towever, in some cases such an
enlargement is also required by the general interfethe state, which must not pressure, but
with which the interests of the communities must Hemonized. For such cases, an
enlargement of communities is envisaged irrespeaftheir will, by the National Assembly
upon the recommendation of the Government. Thacaation of the highest body of the
legislative and executive power will ensure theechyity of the justification for the
enlargement.
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CHAPTER 8. Adoption of The Constitution, Amendmeftsi Referendur?

Article 111 The Constitution shall be adopted or amended lreetium which may
be initiated by the President of the Republic erational Assembly.

The President of the Republic shall call a refeuemdipon the request or agreement
of the majority of the Deputies of the National Asly.

The President of the Republic, within twenty oneydafter receiving the draft
Constitution or the draft of constitutional amendrnse may remand it to the National
Assembly, with his or her objections and suggestioequesting a reexamination.

The President of the Republic will submit to a refalum within the period
prescribed by the National Assembly a draft Contitih or draft constitutional amendments,
when they are reintroduced by at least two thirfishe total number of Deputies of the
National Assembly.

Article 112. Laws may be submitted to a referendyran the request of the National
Assembly or the Government, in the manner provitkedrticle 111 of the Constitution.
Laws passed by referendum may be amended onlyfénenelum.

Article 113. A draft submitted to a referendum shall be consideadopted, if more
than half of the participants in the voting, but tess than one third of the citizens included
in the voters’ lists, have voted in favor.

Article 114. Articles 1, 2 and 11ef the Constitution may not be amended.

CHAPTER 9. Transitional Provisions
(will be supplemented after the consideration efphckage of reforms).

19 The proposals on this chapter will be considefeat ¢he final clarification of the general apprbas.
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ANNEXES



