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I ntroduction

1. On 28 June 2001 the Legal Affairs Committee of Blagliamentary Assembly asked
the Venice Commission for an opinion on the dridtgon law currently under discussion in
Bosnia and Herzegovina (BiH). On 21 and 23 Aug@t12the Parliamentary Assembly of
BiH adopted the Election Law of Boshia and HerzégayvFollowing the adoption of the
Law the Secretariat of the Legal Affairs Committmmnfirmed to the Venice Commission
that the Committee wished to receive an opiniontlom text adopted, with a view to
preparing the decision of the Assembly on commitméa be entered into by BiH upon
accession to the Council of Europe.

2. The request therefore has to be understood in rlumefvork of the accession
procedure of BiH to the Council of Europe. The Cglaf Europe made the adoption of an
election law a condition for the accession of BiHtie Organisation. The Council of Europe
considered that a normal functioning of the demticrimstitutions in BiH could not be
expected if parliament was not even able to adogtiection law.

3. However, certain political forces in BiH contestdw® draft election law prepared
mainly by OSCE as discriminatory and in contradictivith Council of Europe and other
international standards. OSCE considered that thex® no alternative solution for the
contested provisions since these provisions prgcisdlect the provisions of the BiH
Constitution.

4. This impasse led to an initial rejection of the fdralection law within the
Parliamentary Assembly of BiH in June 2001. Sirfis tevelopment put into jeopardy the
accession of BiH to the Council of Europe, the 8ty General of the Council of Europe,
in a letter dated 3 July 2001, urged the leadetheparties opposing the draft to reconsider
their position. He furthermore suggested deletimgnf the draft the provisions on the
election of the House of Peoples of the State adnBoand Herzegovina. These appeared
particularly problematic and did not seem a neaggsart of the law. In addition, referring
to the commitments to be entered into by BiH upoceasion to the Council of Europe, the
Secretary General added that “I will urge to inelud the list of these commitments that the
rules on elections and the composition of the timstins have to be harmonised with Council
of Europe standards on the basis of opinions forbeided by the Venice Commission”.

5. In this context the Venice Commission sees as riésgnt task not to provide a
comprehensive technical assessment of the ele¢aovdlut to examine whether some of the
electoral rules are inconsistent with Council ofrde and international standards. Other,
more technical, aspects will only be briefly menéd at the end of the opinion (paragraphs
29 to 31).

The standardsto be applied

6. The provisions of the Election Law have to be exsdibefore the background of
Council of Europe and other international standasti®quality, non-discrimination and
participation in public affairs. It should be notgdthis context that not only are all these
standards already part of the applicable law in BiH that the Constitution of BiH gives



constitutional rank to the pertinent internatiohaman rights agreements. This corresponds
to the general orientation of the BiH Constitutamstated forcefully in its Article 11.1:

“Bosnia and Herzegovina and both Entities shall wmes the highest level of
internationally recognized human rights and fundatakfreedoms.”

7. Article 1.2 of the Constitution gives priority tihe European Convention on Human
Rights (ECHR) and its Protocols with respect taoéller law:

“International Standards.The rights and freedoms set forth in the European
Convention for the Protection of Human Rights anthdamental Freedoms and its
Protocols shall apply directly in Bosnia and Heragma. These shall have priority
over all other law.”

8. Article 1.4 of the Constitution contains very stigp language on non-discrimination
and grants constitutional rank to other internaldruman rights agreements.

“Non-Discrimination. The enjoyment of the rightsdafreedoms provided for in this
Article or in the international agreements listedAnnex 1 to this Constitution shall be
secured to all persons in Bosnia and Herzegovinthomit discrimination on any
ground such as sex, race, color, language, religmoiitical or other opinion, national
or social origin, association with a national mirity, property, birth or other status.”

Not less than fifteen international human rightseagents are listed in this Annex,
including the International Convention on the Ehation of all Forms of Racial
Discrimination, the International Covenant on Ciaild Palitical Rights (ICCPR) and the
Optional Protocols thereto and the Framework Cotieerfor the Protection of National
Minorities. These international instruments cont@innumber of provisions on non-
discrimination and on democratic elections. Refeeeis made here in particular to Article 3
of the First Protocol to the ECHR, Article 14 oetECHR, Protocol No. 12 to the ECHR
(not yet in force), Article 25 of the ICCPR, Artad 3 and 4 of the Framework Convention
and Article 5 of the International Convention ore tBlimination of All Forms of Racial
Discrimination.

9. The Commission, as a non-judicial body, does nahwio enter into a detailed
interpretation of specific provisions of the intational agreements. This should be left to
future decisions of the competent bodies. Followiatfication of the ECHR in particular
the European Court of Human Rights may well havdeoide on the compatibility of the
Election Law with the ECHR. There are also a nundf¢echnical differences and problems
specific to each provision. For example, Articlefdhe First Protocol to the ECHR applies
to legislative bodies only and Protocol Number Teelwas adopted after the BiH
Constitution and has not yet entered into forceer&tcan nevertheless be no doubt that the
combined result of these provisions is that aikeits, irrespective of ethnicity, must have an
equal right to vote in and stand as candidateglfmtions. The most comprehensive text is
probably Article 25 of the ICCPR:



10. “Article 25

Every citizen shall have the right and the oppoitiyrwithout any of the distinctions
mentioned in article 2and without unreasonable restrictions:

1. To take part in the conduct of public affairs, ditlg or through freely chosen
representatives;

2. To vote and to be elected at genuine periodic ielestwhich shall be by
universal and equal suffrage and shall be helddmyret ballot, guaranteeing the
free expression of the will of the electors;

3. To have access, on general terms of equality, bdigpeervice in his country.”

While this text appears broader than that of thedRCit should be noted that the latter
clearly provides (Art. 53) that “Nothing in this @eention shall be construed as limiting or
derogating from any of the human rights and fundaaidreedoms which may be ensured
under the laws of any High Contracting Party oramahy other agreement to which it is a
Party.” Furthermore, among the three core valuélgpby the Council of Europe is respect
for the rule of law. An essential part of statelsservance of the rule of law is their respect
of the international agreements to which they andigs. The Commission will examine the
most important provisions of the Election Law ircamance with these standards, and in
particular whether the provisions in question gotga an equal right to vote and stand for
election.

Elections which appear unproblematic from the point of view of international
standards

11. The provisions in the Law for a number of electionake no ethnic distinctions- - {Formatted: Bullets and

among voters or candidates and do not seem torjirasg problems of principle from the [ Numbering
point of view of domestic or international humaghtis standards. This concerns:

» Subchapter 11.B on elections to the House of Reptaives of the Parliamentary
Assembly of BiH;

» Chapter 12 on elections to the House of Represeasanf the Federation of Bosnia
and Herzegovina,
» Chapter 13 on elections to the National AssemblRe&bublika Srpska;

» Chapter 14 on elections to Cantonal Assemblies,ibilwad Councils/ Assemblies,
and City Councils/ Assemblies.

Elections not covered by the Election Law

12. The Election Law of BiH provides for detailed andmprehensive general I’LHeS’{Format_ted: Bullets and
applicable to all elections in BiH as well as fates applicable to specific elections at the | Numbering

State, Entity, cantonal and municipal level. Widspect to the Entity level, some elections
are however omitted pending a harmonisation ofGbastitutions of the Entities with the
Decision of the Constitutional Court of BiH on thssue of the constituent peoples

! Article 2.1 : “Each State Party to the present @nant undertakes to respect and to ensure to dividuals
within its territory and subject to its jurisdictiothe rights recognized in the present Covenanthowit
distinction of any kind, such as race, colour, darguage, religion, political or other opinion, tianal or
social origin, property, birth or other status.”



(CDL(2000)81). With respect to the institutionseafied, Article 18.12 of the Transitional
and Final Provisions provides:

“The provisions regulating the election of the Hdemt and Vice President of the
Republika Srpska, President and Vice Presidenthef Federation of Bosnia and
Herzegovina, and the election of the delegatesieoHouse of Peoples of Bosnia and
Herzegovina, shall be adopted by Parliamentary Adsg of Bosnia and Herzegovina,
after completion of harmonisation of the entity stitations with the Constitution of
Bosnia and Herzegovina, pursuant to the decisiorthef Constitutional Court of
Bosnia and Herzegovina.”

| 13. The Venice Commission has already adopted an apioiothe implementation of - *{Formatted: Bullets and
the decision of the Constitutional Court (CDL-INB(®)6) and representatives of the [ Numbering
Commission participated in an International TaskcEowhich made proposals for the
implementation of the decision (CDL(2001)23). Thegent rules in the Constitution of the
Federation of Bosnia and Herzegovina on the eleatiothe Federation House of Peoples
and the Federation President and Vice Presidewnidedor a privileged position of two of
the three constituent peoples of BiH, the Bosni@wd Croats, in these elections and are
therefore indeed incompatible with the reasoninthandecision of the Constitutional Court
which requires an equal status of all three cametit peoples throughowiH (see in
particular paragraphs 50-74 and 125-126). It ampdally justified to wait with the
introduction of new electoral rules for the revisiof the Constitution of the Federation. By
contrast, there is no obvious legal link betweandhcision of the Court and the election of
the President and Vice President of Republika Sxpdke reasons for this link seem
political rather than legal.

| 14.  While it seems appropriate to postpone the adoptfahe respective electoral rules *{Formatted: Bullets and
pending the adoption of the amendments to the Bé&derConstitution required by the [ Numbering
decision of the Constitutional Court, the Commissigshes to draw attention to the need to
finally implement the decision of the Constitutib@ourt. This decision brings BiH closer
to Council of Europe standards and appears of idedimportance for the future functioning
of the institutions in BiH.

Other elections

| 15.  There remain two elections for which ethnic distimas are made in the Law: - f{Format_ted: Bullets and
« The elections to the Presidency of BiH in Chapter®re ethnic references, based | Numbering
on Article V of the Constitution of BiH, are madethe text of the Election Law;
» The elections to the House of Peoples of BiH wigubchapter 11.A and Article
18.16 of the Election Law refer to the provisiomsh® BiH Constitution:
“Until the final regulation of the procedure for ¢helection of the delegates to the
Parliamentary Assembly of BiH, their election shiadl conducted in accordance
with the Constitution of BiH.”

The BiH Presidency
| 16.  According to the Election Law, which in this respésithfully reflects the provisiors - f{Formaued: Bullets and
of the Constitution, the Presidency is electecbiows: Numbering
» There are three members of the Presidency, onedadn of the three constituent
peoples; no member of the Presidency may be augitibt belonging to one of the

constituent peoples.




» The Bosniak and Croat members may be elected ooty the territory of the
Federation of Bosnia and Herzegovina and by thersatgistered to vote there, the
Serb member only from the territory of the Republisrpska by the voters
registered to vote there. Therefore the choiceotdns is limited, many voters have
no possibility of voting for a candidate of theitheicity and many potential
candidatesmay be prevented from running for elasteimply because they are not
members of the constituent peoples entitled todstanelection in the Entity where
they live.

| 17.  In a federal State it appears unobjectionable dffateholders are elected in a way *{Format_ted: Bullets and
ensuring representation of the entities with thggbi entity being better represented. In [ Numbering

principle, in a multi-ethnic State such as Boshiagpears also legitimate to ensure that a
State organ reflects the multiethnic characterooiety. The problem is however the way in
which the_territorialand the_ethniprinciple are combined. The Constitutional CodrBiH
notes in its above-mentioned decisfon:

“65. A strict identification of territory and ceria ethnically defined members of
common institutions in order to represent certaimstituent peoples is not even true
for the rules on the Presidency composition as ¢gd/n in Article V, first paragraph:
“The Presidency of Bosnia and Herzegovina shallsitsinof three Members: one
Bosniac and one Croat, each directly elected fromterritory of the Federation, and
one Serb directly elected from the territory of Ralka Srpska.” One must not forget
that the Serb member of the Presidency, for ingtarscnot only elected by voters of
Serb ethnic origin, but by all citizens of Republ®&rpska with or without a specific
ethnic affiliation. He thus represents neither Raika Srpska as an entity nor the
Serb people only, but all the citizens of the eledtunit Republika Srpska. And the
same is true for the Bosniac and Croat Membersetelbcted from the Federation.”

| 18. If the members of the Presidency elected from aityErepresent all citizens residing - {Format_ted: Bullets and
in this Entity and not a specific people, it isfidifilt to justify that they must belong to a | Numbering

specific people. Such a rule seems to assume hatreembers of a particular ethnicity can
be regarded as fully loyal citizens of the Entigpable of defending its interests. The
members of the Presidency have a veto right whernbeee is a violation of vital interests
of the Entity from which they were elected. It cahbe maintained that only Serbs are able
and willing to defend the interests of RS and dditpats and Bosniacs the interests of the
Federation.

| 19.  Furthermore, it has to be taken into account thariational texts, in particutar- *{Format_ted: Bullets and
Article 25 of the ICCPR, grant an equal right notyoto vote but also to stand for election. | Numbering

Members of the three constituent peoples can ltegld¢o the Presidency although they may
be prevented from standing as candidates in thiéyEntwhich they reside if they live as
Serbs in the Federation or as Bosniacs or CroatseiiRS. The Election Law (based on the
corresponding provisions of the Constitution), hegre clearly excludes Others, i.e. citizens
of BiH who are neither Bosniac nor Croat nor Sdrbm the right to be elected to the
Presidency.. It is scarcely compatible either vditticle 25 of the ICCPR or with equality

2 The Commission notes that this decision concetheccompatibility of various provisions of the Hiet’
Constitutions with the BiH Constitution. Howevére tprinciples enunciated by the Court clearly apgllso at
the level of BiH.



under the law guaranteed to members of minoritiedeu Article 4 of the Framework
Convention to formally exclude members of minostieom a public office.

The House of Peoples

20.  With respect to the House of Peoples of BiH, thastitutional provision to which- - *{Formatted: Bullets and

Article 18.16 of the Election Law makes referersworded as follows: Numbering

“Article IV

1. House of Peoples.

The House of Peoples shall comprise 15 Delegatasthirds from the Federation
(including five Croats and five Bosniacs) and ohieet from the Republika Srpska
(five Serbs).

€) The designated Croat and Bosniac Delegates filoenFederation shall be
selected, respectively, by the Croat and Bosnidedaes to the House of Peoples of
the Federation. Delegates from the Republika Srg$iadl be selected by the National
Assembly of the Republika Srpska.”

This means:

» Only citizens belonging to one of the three couostit peoples can be elected to the
House of Peoples;

» Serbs can only be elected to the House of Peoptes the Republika Srpska,
Bosniacs and Croats only from the Federation ohigoand Herzegovina;

» Within the House of Peoples of the Federation, otlg Bosniac and Croat
delegates may take part in the election; othergagds are deprived from the right
to vote in this respect.

21. These rules, which are provisions of the Constitutand not of the Election Law- f{Format_ted: Bullets and
itself, are, particularly with respect to the Fedin, even more problematic than the [Numbering

provisions for the Presidency. As regards the rightote, this right applies also to indirect
elections. In the Federation not all members ofRbderation House of Peoples may vote
but only the Croat and Bosniac members. There ésefbre no equality between the
parliamentarians and the votes of citizens haveualeweight: the votes contributing to the
election of members of the Federation House of Regbpho are neither Bosniac nor Croat
do not count for the elections to the BiH HousePebple while the votes for Croat and
Bosniac candidates count. In the RS the situasosomewhat better since all members of
the National Assembly may take part in the electitthough their choice is limited to Serb
candidates. Although these rules reflect the saiffieudties of mixing ethnic and territorial
concepts as expressed in relation to the BiH Peesig it is difficult to find a legal rationale
for this different treatment of the same electionthe two Entities, especially since this
guestion is regulated by the Constitution of theté&tand not individually by the
constitutions of the Entities. The Constitutionabu@ of BiH in the above-mentioned
decision on the issue of the “constituent peoptesed:

“66. In a similar, but in no way identical, manndrticle IV.1 of the Constitution of
BiH provides that the House of Peoples shall coegdi5 Delegates, two-thirds from
the Federation (including five Croats and five Biass) and one-third from Republika

% The electoral system is doubly indirect: The Fatlen House of Peoples is composed of delegates fro
the Cantonal Assemblies and designates the merabtrs BiH House of Peoples.



Srpska (five Serbs) to be “selected” (sic!), acdngdto sub-paragraph (a), by the
Croat and Bosniac Delegates to the House of Peapfi¢se Federation, whereas the
Delegates from Republika Srpska shall be selectedhk National Assembly of
Republika Srpska. Apart from the difference thayttshall be “selected” by the
respective parliamentary bodies of the Entities arud directly “elected” like the
members of the Presidency of BiH by popular vdte, Court finds it a striking
difference that the Serb Delegates shall be salelayethe National Assembly as such
without any differentiation along ethnic lines. $hprovision therefore includes a
constitutional guarantee that non-Serb Membershef National Assembly have the
same right as the Serb Members to participate i@ $election of the five Serb
Delegates to the House of Peoples of BiH. Henaetis no strict uniform model of
ethnic representation underlying these provisiohdhe BiH Constitution. Had this
been the intent of the framers of the Constitutibry would not have regulated these
selection processes differently.”

| 22.  With respect to the right to stand for electionirathe case of the Presidency, first of - {Formatted: Bullets and

all, Others are completely excluded. But not ofigtt Entity and Ethnicity are linked and ~ (Numbering
only Serbs fromRS and Croats and Bosniacs fréime Federation may be elected. No Serb

from the Federation and no Croat or Bosniac froeMR$ may sit in the House of Peoples,

which is a chamber with full legislative powers. |l&ge part of the population of BiH

therefore does not have a right to be electedadibuse of Peoples.

| 23.  The ethnic grouping of candidates for this Houseoiserent inasmuch as the SpeeiﬁC*{Format_ted: Bullets and
characteristic of the House of Peoples is thatgdeés have a vital interest veto in case of (Numbering

the violation of the interests of their respectpeoples. It is legitimate to assume that
parliamentarians from the respective peoples aédst judges on what their vital interest
are. Nevertheless, granting precisely to those Ipaopo are already dominant such a veto
and not to small groups requiring protection isuggtionable practice. The Constitutional
Court of BiH, in its Partial Decision Il in Case98 on the issue of the “constituent
peoples”, criticised the preferential treatmentegivto the two already dominant groups
under the Federation Constitution:

“115. However, if a system of government is esshield which reserves all public
offices only to members of certain ethnic grougse tright to participation in
elections, to take part in government as well athenconduct of public affairs at any
level and to have equal access to public servieebariously infringed for all those
persons or citizens who do not belong to theseiethroups insofar as they are
outright denied to stand as candidates for suchlegawental or other public offices.

116. The question is thus raised, to what exteatitifringement of these political
rights might be legitimised. Political rights, imgicular voting rights including the
right to stand as a candidate, are fundamental tsghsofar as they go to the heart of
a democratic, responsible government required ke phovisions of the Preamble,
paragraph 3, and Article 1.2 of the ConstitutionRiH and the respective provisions of
the European Convention on Human Rights and therdtiternational instruments
referred to in Annex | to the Constitution of Bilsystem of total exclusion of persons
on the ground of national or ethnic origin from repentation and participation in
executive and judicial bodies gravely infringes tsdfandamental rights and can
therefore never be upheld. Hence, all provisiorsereing a certain public office in the
executive or judiciary exclusively for a Bosniac @mat without the possibility for



“others” to be elected or granting veto-power toeoar the two of these peoples only
seriously violate Article 5 of the Racial Discrimiion Convention and the

constitutional principle of equality of the constnt peoples. These institutional
mechanisms cannot be seen as an “exemption” irséimse of Article 1 paragraph 4 of
the Racial Discrimination Convention insofar as ythfavour the two constituent

peoples who form “the majority” of the populatioNor are they necessary for these
two peoples in order to achieve full or “effectivefuality in the sense of Article 1

paragraph 4 of the Racial Discrimination Convention

- [ Formatted: Bullets and

24. In addition, if the vital interests of people beajomg to the three constituent peoﬁlés Numbering

of BiH are threatened anywhere, this is most likelpccur within the Entities in which they
are in the minority. To exclude precisely those gleowho may need protection from
electing the parliamentarians who are supposedefend their vital interests and from
becoming parliamentarians does not make sensehdncontext of BiH this exclusion
appears particularly troubling since it is certginbt an incentive for the return of refugees
if returning means a diminution of political righfBhe underlying spirit seems to be that the
“proper place” for a Serb is in Republika Srpskal gor a Bosniac or Croat in the
Federation. This is however a spirit of segregationdirect conflict with international
standards. To cite again the Constitutional ColIBid:

“57. Moreover, it must be concluded from the teatsl underlying spirit of the
International Convention on the Elimination of Albrms of Racial Discrimination,
the European Charter for Regional and Minority Laages and the Framework
Convention for the Protection of National Minorgi¢hat not only in national states,
but also in the context of a multi-national stateels as BiH the accommodation of
cultures and ethnic groups prohibits not only theissimilation but also their
segregation. Thus, segregation is, in principlet adegitimate aim in a democratic
society. It is no question therefore that ethnigasation through territorial
delimitation does not meet the standards of a deatiocstate and pluralist society as
determined by Article 1.2 of the Constitution oHBIn conjunction with paragraph
three of the Preamble. Territorial delimitation $hmust not serve as an instrument of
ethnic segregation, but - quite contrary - mustyue for ethnic accommodation
through preserving linguistic pluralism and peaae drder to contribute to the
integration of state and society as such.”

Specifities of the situation in BiH

25. It is apparent from the above considerations that e¢lectoral rules in the B‘i‘H*’{Formatted: Bullets and

Constitution for the Presidency and the House @R, which are necessarily reflected in  (Numbering
the provisions of the Electoral Law, appgaimma facie incompatible with international

standards since they exclude citizens from the tiglstand for election if they belong to an

ethnic group which is in the minority where theyeli One might however still wonder

whether under the specific, fairly exceptional, ditions of BiH such an apparent
discrimination may be justified. The European CafrHuman Rights has to date seemed

willing to leave to States a particularly wide miargf appreciation in the sensitive area of

election la. Equality of voting rights and non-discriminatiare among the most important

% See in particular the decision in the case MatHiahin & Clerfayt v. Belgium of 02.03.1987.
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values of a constitutional system. However, illidiscrimination can only be assumed if
there is no reasonable and objective justificatoora difference in treatment.

26. In the present case, the distribution of posts hie SBtate organs between <the-
constituent peoples was a central element of thggddaAgreement making peace in BiH
possible. In such a context it is difficult to delegitimacy to norms that are problematic
from the point of view of non-discrimination butaessary to achieve peace and stability and
to avoid further loss of human lives. The inclusioh such rules in the text of the
Constitution at the time therefore does not deseritreism although they run counter to the
general thrust of the Constitution aiming at prewendiscrimination.

27.  However, one may well wonder whether in 2001 thiification still applies. This - -
opinion is drafted with a view to the accessionBdfl to the Council of Europe and the
country has therefore to be assessed accordindpeoyardstick of common European
standards. It has now enjoyed for several years albeit imperfect — peace. It is not up to
the Venice Commission to give a political assess$roethe situation. It nevertheless seems
clear, on the one hand, that there has been anteroin a positive sense, and on the other,
that there remain circumstances requiring a palithystem that is not a simple reflection of
majority rule but guarantees a distribution of powad positions among ethnic groups. It
therefore remains legitimate to try to design aedt rules ensuring appropriate
representation for various groups.

28. This can, however, be achieved without entering@ ioonflict with international- - -
standards. It is not the system of consensual derop@s such which raises problems but
the mixing of territorial and ethnic criteria artetexclusion from certain political rights of
those who appear particularly vulnerable. It sepossible to redesign the electoral rules to
make them compatible with international standarbddeamaintaining the political balance in
the country.

29. As regards the Presidency, a multi-ethnic compmsittan be ensured in a nen--
discriminatory way, for example by providing thadtnmore than one member of the
Presidency may belong to the same people and camgbihis with an electoral system
ensuring representation of both Entities. The sapmdies to the House of Peoples where for
example a maximum number of seats for members fsoepeople could be fixed. Other
solutions could also be envisaged. The legitimates aof the rules can in any case be
attained without entering into conflict with theugd right to vote and stand for election and
the present rules of the Constitution and the Kledtaw cannot in the long term be justified
as necessary under the specific conditions of Biskeems therefore that it will be necessary
to revise the respective rules of the Election laawd the Constitution. The revision of the
Constitution could also be used to reconsider tte vights. According to the present text
the members of the Presidency have a veto rightif consider a decision to be destructive
of vital interests of the Entity they are comingrfr. This veto thereafter has to be confirmed
by delegates to the House of Peoples. In the dageed-ederation, the confirming vote is
however not to be taken by all delegates from tedeFation but only by those delegates
having the same ethnicity. Again, there is a mirthinic and territorial criteria.

30. The Commission notes that these possibilities forstitutional change should ve- -
addressed by BiH as soon as possible. Howevemphasises that constitutional change in
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any democracy requires reflection and consultapamticularly when central power-sharing

institutions are involved, and cautions againstugntiaste in undertaking such revisions,
which may in itself cause problems with regardhi® tespect of the principles of democracy
and the rule of law. It notes that Article 25 ICCPRIudes the right to periodic elections on

an equal footing with the other electoral rightetpcted, and therefore finds that it would be
advisable to continue to hold elections in linehatihe electoral timetable foreseen on the
basis of the provisions currently in force, untick time as the relevant provisions of the
Constitution have been amended and the Electoraldraended accordingly to take account
of the issues raised above.

Other remarks

| 31. Having regard to the specific purpose of this amnithe Commission does not wish w Formatted: Bullets and
to enter into technical details of the Law. It wibuiowever like to draw attention to the Numbering

composition of the election commissions and pollstgtion committees. According to the

Law (articles 2.5 and 2.14) their composition hagdflect the ethnic composition of the

country or respective area. There is no provisamuiring that its composition should ensure
political pluralism and representation of the mpatitical parties. The assumption seems to
be that ethnicity determines political allegian@éth the emergence of multiethnic parties
this assumption becomes untenable.

| 32.  The Law also contains complicated provisions atheoplace where a person mayw Formatted: Bullets and

vote. Displaced persons may vote either in theicglof residence or in the place where they [Numbering
currently live (Article 18.8). The overall goal thfe provision, to solve the property question,
is morally defensible. However, under the curresgal and technical circumstances, a
certain number of issues raised by this rule nedmktaddressed. The provision is confusing
due to its vague wording, although some guidancg beafound in Article 18.9, which
serves a similar purpose but for persons runningléations. Technically, implementation
will be very difficult, as the voters’ register ambusing registers are not compatible: the
voters’ register is centralised, whereas the haugiegisters are decentralised to the
municipal level and equal standards are not apphkedthermore, due to the unwillingness
of many municipalities to issue any eviction ordéhere is a risk that the provision may be
politically misused, with the effect that people ynbe treated unequally and thereby
discriminated against.

| 33.  As regards the competence of the Parliamentarymisiseto adopt a law regulatimg - W Formatted: Bullets and
elections also at the Entity level, the Commissiglers to its Opinion on the competence of | Numbering

Bosnia and Herzegovina in electoral matters adoptedl6 to 17 October 1998 (CDL-
INF(98)16).

Conclusions

| 34. The Commission therefore arrives at the followingdusions: - W Formatted: Bullets and
Numbering

- for the most part, the Election Law provides anrappate legal framework for the
holding of democratic elections in BiH consisteitfmEuropean standards and practice;

- it is essential that the Entities proceed withghacess of constitutional revision in order
to implement fully the “constituent peoples” deaisiof the Constitutional Court of BiH
as soon as possible, and in particular inasmuchigss the precondition to revising the
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provisions governing elections to the Presidencfabe Entities which do not currently
figure in the Election Law;

- the provisions of the Election Law governing elecs to the Presidency and the House
of Peoples of BiH raise serious problems as tor thempatibility with international
standards. The deviation from the principle of dwal right to vote and stand for
election is however due to explicit rules in thettef the Constitution and it is not
sufficient simply to amend the Election Law but henstitution has to be amended first;
nevertheless, this revision can be carried outmmaaner which safeguards the position
of the three constituent peoples by maintaining thelti-ethnic character of both
institutions;

- in so far as undue haste should be avoided whestitidional revision is at stake but it
is equally essential in any democracy to ensuré dhections are held regularly, the
holding of elections that fall due under the norreldctoral timetable should not be
postponed pending the amendment of the Constitutiah Election Law but elections
should be carried out on the basis of the provssionforce until such time as they have
been amended;

- the implementation of Article 18.8 of the Electibaw should be closely monitored to
ensure that it is not applied in a discriminatoryrmer.

|35. Finally, the Commission emphasises that its recondatons cannot be’*{Formatted: Bullets and

implemented overnight but in some cases will reguserious institutional adjustments. [\ Numbering

These should be closely monitored by the Councituope both before Bosnia’s accession
to the Council and after it, in the context of pastession monitoring procedures. The
Commission stands ready to assist the relevantbadithis process.



