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Introduction

1. Within the framework of the programme of co-opeamatiof Azerbaijan with the Venice
Commission, an opinion on the draft law “On Reguolatof Implementation of Human Rights
and Freedoms in the Azerbaijan Republic” has begnested by the presidential administration
of the Azerbaijan.

2. At its plenary meeting, the Venice Commission ieditMessrs Matscher and Van Dijk to be
rapporteurs for this draft law. Following the megtiin Baku, held on 15 November 2001,
whereby the Venice Commission delegation and therl#ajan representatives discussed the
comments on draft law made by Messrs F. MatscheédaWan Dijk, the first version of the draft
law submitted by the Azerbaijan authorities hasnjesrtially amended. This text was afterwards
discussed during the meeting of the Venice Comums&Vorking Group on the reform of
Azerbaijan constitutional system, held from 28 $oNbvember in Strasbourg.

3. The present opinion has been prepared on the tfatsie comments by Messrs Matscher and
Van Dijk, and the discussion that took place dutimg November meetings in the presence of
Messrs S. Bartole, G. Batliner, A. Endzins, K. Hjadj J. Hamilton and the members of the
Delegation of Azerbaijan, Messrs, F. Aleskerov,AByev, R. Guliyev, R. Gvaladze, and S.
Mirszoyev.

General remarks

4. Azerbaijan became a member of the Council of Eumpdanuary 25, 2001. At the time of
its accession, it also signed the European Cormermin Human Rights (hereinafter referred to
as “ECHR”) as amended by Protocols Nos. 2 and éteth, and Protocols No 1, 4, 6 and 7. The
ratification of the ECHR should take place at tlegibhning of the next year. The present draft
Constitutional law “On Regulation of Exercise oftHan Rights and Freedoms in the Azerbaijan
Republic” (hereinafter referred to as “draft lawshould therefore be in conformity with the
ECHR rules and other Council of Europe standardkerfield.

5. The Preamble to the draft law establishes as its“80 bring the exercise of human rights
and freedoms in Azerbaijan in conformity with thEHR”.

6. The draft law provides for precise rules on: ajrietsons of the exercise of human rights; b)
the scope of certain rights and freedoms guaranted¢de Constitution; and c) the right - for
individuals and tribunals - to access to the Caustinal Court.

7. The purpose of the draft law appears thereforestonnfold: to establish guidelines for the
implementation of provisions of the ECHR concernirggtrictions to human rights and
freedoms, and to complete provisions on the priotecof human rights contained in the
Constitution, with a view to ensuring their compdiiy with the ECHR.

8. The Venice Commission favours the adoption of treftdaw (as modified along the lines
which follow) in particular, taking into accountaththe legal basis for possible restrictions in the
Constitution does not seem very clear.



-3- CDL (2001) 132

9. The Constitution of the Republic of Azerbaijan pdms for some relatively limited
restrictions in three of its provisiohsand the possibility for some guaranteed rights an
freedoms to be restricted “in cases specified by} 1a

On the other hand, Article 71.11 states that “Naeanay restrict implementation of rights and
freedoms of human being and citizen”.

10.As to the possible derogations from human rightsfamedoms, Article 71.111 gives the legal
grounds without precising the manner in which thpased derogations may be exercised.

These provisions give no clear indication as tostt@pe of discretion the competent authorities
dispose of, thus leaving the individual without quigte protection against arbitrary interference.

11. The Venice Commission finds it necessary that peed¢imits to possible restrictions, and
legitimate aims for which the restrictions may bmaposed, be clearly stipulated in the
Constitution, in order to avoid abusive interprigtatthat could lead to violations of guaranteed
rights and freedoms.

12. In this context, preparation of a constitutional lthat determines the precise limits to
possible restrictions and derogations to guaranteetan rights and freedoms, and ensures that
they are exercised in accordance with Europeanlatds is particularly welcomed.

13. Before starting with the analysis of the provisiafghe draft law, it should first be clarified
what will be the status of the ECHR within the Axajan legal system, once it has been ratified.

Status of the ECHR in Azerbaijan legal system

14.According to Article 12 of the Constitution (“Theghest priority objective of the State”):
“Rights and liberties of a person and citizen listethe present Constitution are implemented in
accordance with international treaties to which theerbaijan Republic is one of the parties

15. Article 148 concerning Acts Constituting Legislative system of the AzgabhaRepubli€
establishes that Legislative system of the Azerbaijan Republic ssbf the following
normative-legal Acts:

1. the Constitution;

2. Acts accepted by referendum;

3. Laws;

4. Orders;

5. Decrees of the Cabinet of Ministers of the Azigah Republic;
6. Normative Acts of central Executive power badies

! Article 28 on the right to freedom, Article 32 parsonal inviolability, and Article 48 on the freed of
consciousness.

2 For example, the right to strike (article 36), thght to preserve personal and family secretsc{ar82), right to
secure life (article 31), or the inviolability aésidence (article 33).
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International agreements to which the AzerbaijarpiRdic is one of the parties, shall be an
integral part of the Legislative system of the Ruipll

16.Therefore, once ratified by the Azerbaijan Repyblice ECHR will be incorporated
automatically in the Azerbaijan legal system, atsdself-executing provisions will be directly
applicable.

17.As to the legal force of the international agreetserArticle 151 (Legal Force of
International Act®) says that Whenever there is disagreement betweemmative-legal Acts
included in Legislation system of the Azerbaijarpitdic (except the Constitution of the
Azerbaijan Republic and the Acts adopted by wagferendum) and International agreements
to which the Azerbaijan Republic is a party, pravis of international agreements shall
dominate”.

18.Section Il of the Constitution of Azerbaijan proe& for a large catalogue of rights and
freedoms. Although some economic and social rifs are not guaranteed by the ECHR are
provided for, the guarantees laid down in the Gan&n are, in some instances, less extensive
than those enshrined in the ECHR.

In the light of the previously quoted Constitutibpaovisions, it can be assumed that in case of
an alleged violation of a human right or freedomargmteed by the ECHR, and not by the
Azerbaijan Constitution, the ECHR will take precece.

Furthermore, in the light of Article 151 read im@anction with Article 12, it can also be argued
that even in case of an apparent disagreement épttve ECHR and the Constitution, the
latter’'s provisions shall be interpreted and impated in the light of the ECHR provisions.
Consequently, the essence of the ECHR guarantdielsensafeguarded. Indeed, Article 12 can
be regarded as a specific rule that establishesdhal status of the ECHR and the Constitution
of Azerbaijan.

19.Finally, with regard to what has been previouslyl sthe Venice Commission understands
that the word implementatiohin the title as well as in the preamble to thafttaw does not
imply that the self-executing provisions of the BZHave no direct effect within the domestic
legal order of Azerbaijan.

Remarkswith respect to specific articles
Articlel

20.This article combines the idea of Article 17 of 88€HR that is the prohibition of the abuse
of rights (paragraph 2), and general restrictiorgt@ranteed human rights and freedoms -
protection of human rights and freedoms of othpasggraph 1).

The wording of the text could however be improv&tie Venice Commission would favour
adopggng a new formulation that would reproduce enolosely the text of Article 17 of the
ECHR’.

21.In any case, the second sentence of paragrapht 24tablishes a general basis for human
rights restrictions could be misleading. Althougkital in its essence, the request abitle to

® The new wording could eventually be the followirigdothing in the Constitution or the present law nimy
interpreted as implying for any State body, grougperson a right to engage in any activity or penfioany act
aimed at the destruction of any of the guaranteglts and freedoms, or at their limitation to a gter extent than
is provided for in the Constitution and the presemt.”
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the Constitution and laws of the Azerbaljaould be interpreted as a condition for the right
enjoy guaranteed rights and freedoms. This shoatdbe the case, as also persons that have
infringed the law may and should invoke the guaradthuman rights and freedoms (for
example, the right to respect for corresponder@a)the other hand, it could also be that a law
may be unconstitutional itself.

Therefore, the Venice Commission suggests del¢ti@gecond part of the sentence.

22.As to the prohibition of the abuse of rights, suclprovision is usually put at the end in
international legal instruments concerning humghts and freedoms.
Paragraph 2 of this Article could therefore be $farred at the end of the draft law.

Article2

23.The Venice Commission warmly supports the prolobitbf the restriction to the right to life
guaranteed by the article 27 of the Constitutionaccordance with the abolition of the death
penalty in 1998. Nevertheless, it would be advisdblclarify the meaning ofdeath in the time
of war’. To this respect, the Venice Commission wouldaflethe Parliamentary Assembly
Recommendation n° 1246 (1994) on the abolition agdital punishment and in particular its
paragraph 5

24. Article 15.2 of the ECHR does not allow for any agation frominter alia, the prohibition

of slavery or servitude (Article 4.1) and the pipte nulla poena sine leg@rticle 7) .

Article 2 of the draft law refers instead to Aréc28.1 of the Constitution, which guarantees the
right to freedom in general. As there is no a dpegrovision in the Constitution, it may
reasonably be assumed that Article 28.1 also covergrohibition of slavery or servitude. This
assumption has been confirmed by the represerdatfethe Azerbaijan authorities that
participated to the Strasbourg meeting in Novenibee Para. 8uprg).

On the other hand, Article 2 of the draft law makeseference at all to the right guaranteed by
Article 7 of the ECHR (no punishment without lawf. reference to Article 71.VIIlI of the
Constitution should therefore be added.

25.As regards the wording of the article, the useh# term prohibition of “restriction” to
certain guaranteed human rights and freedoms conddte some confusion. A reference to
prohibition of derogationfrom these rights and freedoms (as provided foAkicle 15 of the
ECHR) in the title as well as in the text of théde itself might be necessary.

Article3

26.The wish to specify the requirements for the laestricting rights and freedoms is to be
welcomed.

27.Any restriction to guaranteed human rights anddoees must be in conformity with the
ECHR’s provisions and the European Court of Humagh® jurisprudence, i.e. have a precise
legal basis, pursue legitimate aim and be propumat® to this aim.

“«/...IThe Assembly holds that there is no reason eapital punishment should be inflicted in wartimden it is

not inflicted in peacetime. On the contrary, itdinone very weighty reason why the death penatiyidmever be
inflicted in wartime: wartime death sentences, nidandeter others from committing similar crimese aisually

carried out speedily so as not to lose their degatreffect. The consequence, in the emotionallygeldbatmosphere
of war, is a lack of legal safeguards and a higtréase in the risk of executing an innocent prisdne
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The second and third paragraphs aim to providing tfee requirement of legality and
proportionality. However, the paragraph 3 as isprely stands, is too vague.

The Venice Commission would therefore suggestsaoapd the last part of the sentence starting
with “imposed by law.” with “shall pursue the legitimate aim, as prescribechiea €Constitution
and this law, and be proportionate to this &jnm order to ensure its conformity with the ECHR.

28.Finally, it should also be noted that the propordiity requirement does not concern only
legal provisions, but also their implementation.iA®fers only to “laws”, the present title of the
article risks limiting its scope. Consequently, ¥enice Commission suggests reformulating it
into: “Requirements for restrictions to human rights aie@doms

Article4

29.The article follows relatively closely the text Afticle 5, Para 1 of the ECHR, and Article 1
of Protocol no. 4.

However, in order to stress the principle of letyalihe following should be included in the first
paragraph: and in accordance with a procedure prescribed hy'la

The Venice Commission welcomes the introductiothefprovisions corresponding to Article 5,
paras 3 to 5 of the ECHR that were missing in st draft into the present draft law, following
the suggestion made by the rapporteurs.

Articleb5

30.The first paragraph of this Article establishes tirenciple of lawfulness of the imposed
restrictions of guaranteed human rights and freedand should be read in conjunction with
Article 3.

However, there is no reference to the need folaherestricting human rights and freedoms to
be adequately accessible, foreseeable and sufficiprecise as to the scope of restriction and
the manner of its exercise. It would be advisablmdicate that the law restricting a human right
or freedom must be adequately accessible and fatedilin a manner that enables citizens to
regulate their conduct.

31.Paragraph 3 of this provision establishes the gisunr restricting the exercise of human
rights and freedoms guaranteed by the Constituttocorrespondsgrosso modpto Para. 2 of
Articles 8 to 11 of the ECHR, and other substantights guaranteed in the Protocols.

Article 6

32.The purpose of this article seems to be to completele 60.11 of the Constitution by
providing for constitutional appeain case of an alleged violation of guaranteed humghts
and freedoms. It also constitutes a constitutidredis for Article 31 of the draft law on the
Constitutional Court, which establishes the procedaf constitutional complaint as one of the
functions of the Constitutional Court.

33.1t also responds to the Parliamentary Assemblyiremqent stated in its Opinion 222 (2000)
on Azerbaijan’s application for membership of theu@cil of Europe, to grant access to the
Constitutional Court also to individuals.



-7- CDL (2001) 132

The Venice Commission warmly supports this pravisenabling “anyone” to appeal to the
Constitutional Court, as it could enable the Canstinal Court to become an important player
in the protection of human rights and freedoms zeraijan.

34.However, the present formulation can give rise tsumderstandings and be interpreted as
allowing the Constitutional Court to review not pithe constitutionality of the norm on which
the decision is based itself, but also to examihether it has been applied in a constitutional
manner, which is not intended by the drafters.

It is therefore suggested to modify the sentendelisvs:”...violation by legislative, executive,
judicial or municipal acts.”.

35.Regarding the legal basis for the evaluation of tlwem by the Constitutional Court,
paragraph IIl of Article 130 of the Constitution tehich Article 6 of the draft law refers,
requires the Constitutional Court to decide on tlaformity of a normative act with the
Constitution of the Azerbaijan Republic or withugpsrior normative act.

On the other hand, according to Article 2 of thafdiaw on Constitutional Court, the legal basis
for its activity are: Constitution of Azerbaijan Republic, interstate eements which
Azerbaijan Republic is a party ,tgpresent Law and other laivsTherefore, once Azerbaijan
ratifies the ECHR, the latter will also form a lédmasis for the action of the Constitutional
Court.

36.1n order to avoid possible restrictive interpraiatof Article 6, it would be advisable to add a
reference to international treaties in the fieldhofman rights and freedoms. In such a way,
Article 6 would also conform more to the proclaingoh of the draft law.

37.Finally, some important differences in the scopetloé constitutional complaint exist
between this article and Article 31 of the drafivlan Constitutional Court (establishing a
procedure for introducing the constitutional conpathat should be regulated before the
adoption of the respective laws.

Article7

38.This article aims to respond to the demand by thdigPnentary Assembly toré-examine
the conditions of access to the Constitutional €Caund grant access ... to courts at all leVels
(Opinion 222 (2000)). It introduces the possibilitgr ordinary courts to refer to the
Constitutional court issues as to the constitulipnaof norms regarding human rights or
freedoms.

By doing so, it enlarges the list of persons traat cequest the Constitutional Court to give an
interpretationof the Constitution and laws of the Azerbaijarabiished in Article 130.1V of the
Constitution.

39.The purpose of this article seems therefore to derbvide the official and binding

interpretation of the Constitution with a view tstablishing uniformity of understanding of the
content of constitutional norms, and ensure intgtion of laws of Republic of Azerbaijan in
accordance with the Constitution.

40.However, as it presently stands, the article leangaber of questions open that should be
regulated in a law (possibly the law on ConstitadibCourt):

® The term “interstate” could be replaced with “miztional”.
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Can the Constitutional Court refuse to accept & sadbmitted to it by the ordinary court ? Has
the Constitutional Court a competence to engage“cdoncrete” judicial review, in which case it
would act as the last judicial instance ? Who baélthe Parties before the Constitutional Court ?
What will the effects of the Courts’ judgementste

41.The procedure established in Article 30 of the tdilav on Constitutional Court appears to
imply that the ordinary courts are to apply the §uation directly, and should refer to the

Constitutional Court only after having reached aatasion that a general norm on which a
decision on the merits depends is unconstitutigdiffiuse control system). As such it appears
not to be in harmony with Article 7 (see draft prehary opinion on the draft law on the

Constitutional Court of the Republic of Azerbaijaloc. CDL (2001) 116 prov).

As to other questions, it does not provide a pesaiswer.

42.1t would therefore be necessary to review the imtabetween Articles 6 and 7, the relevant
articles of the draft law on Constitutional Couktticles 30, 31 and 45), and of the Constitution
(in particular, Article 130.1II, IV and VII), andlearly establish the procedure to follow by the
ordinary courts, the scope of the competenceseofabnstitutional Court, and the effects of its
judgements.

CONCLUSIONS

43.The Venice Commission welcomes the adoption ottrestitutional law that will determine
the precise limits to possible restrictions andodations to guaranteed human rights and
freedoms, and thus contribute to improve the légahework of human rights protection in
Azerbaijan.

44.However, in order to ensure the conformity of thes lwith the European standards in the
field of human rights, it is suggested that follagsichanges be made:

> In Article 1.1, replace the first sentence by a riemmulation that reproduces more closely
the text of Article 17 of the ECHR, and delete #ezond part of the last sentence starting
with “and shall abide...”;

» In Article 2, add words “or derogated” in the tjtend at the end of the text, and include a
reference to Article 71.VIII of the Constitution;

> The title of Article 3 should read as follows: “Ra&gements for restrictions to human rights
and freedoms”;

> In paragraph 3 of Article 3, the last part of tletence starting with “imposed by law...”
should be replaced with “shall pursue the legitenaim, as prescribed in the Constitution
and this law, and be proportionate to this aim”;

» Add the following in Article 4.1: “and in accordamavith a procedure prescribed by law”;

» Clearly indicate in the first paragraph of Artidethat the law restricting a human right or
freedom must be adequately accessible and fordseeab



-9- CDL (2001) 132

» In Article 6, replace “a violation by legislatiodecisions of executive and judiciary” with “a
violation by legislative, executive, judicial ...”nd add after “human rights and freedoms” a
reference to the Constitution and internationalttess in the field of human rights;

» Reconsider Articles 6 and 7 in the light of theexgint Constitution articles (in particular,
Articles 130. I, IV and VII) and the draft law ame Constitutional Court (Articles 30, 31
and 45), taking into account the opinion of the enCommission on the draft law on the
Constitutional Court (document CDL (2001) 116).



