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| . Introduction

1. Following the discussions held at thé"4ahd 48 Plenary Meetings of the

Venice Commission (Venice, 6-7 July 2001 and 19=@fiober 2001), the Armenian
authorities have asked the Venice Commission ton@&the question of the possible
ratification of the European Convention for the tBation Human Rights and
Fundamental Freedoms (further on “the European @uion”) and its Protocols

under the Constitution of the Republic of Armeni& 1995 (hereinafter “the

Constitution” or the “Armenian Constitution”).

2. The purpose of this opinion is thus to establistetivbr there are any non
reconcilable contradictions between the Europeamv@ation and its Protocols on the
one side, and the Armenian Constitution on the rothide, which would prevent
Armenia from ratifying the said international instrents without awaiting the
constitutional reform scheduled for 2002. Howewerpossible conclusion that the
European Convention can be incorporated in theeatirArmenian legal system
without any prior constitutional reform, does noha@unt to saying that it can be
effectively and successfully applied in Armeniaheiit changing the Constitution in
due time.

[ Application of international treaties according to the 1995 Constitution.

3. Article 6 of the Armenian Constitution estabéshin Para 1 thatThe
supremacy of law shall be guaranteed in the RepudfliArmenia’ The Constitution
“has supreme judicial force, and its norms are apgble directly (Para 2). In Para 4
the same article provides thdnternational treaties that contradict the Constitun
may be ratified after making a corresponding ameswinto the Constitution”This
means that before ratifying any international ye#te Parliament must compare its
provisions with the norms of the Constitution. Hya“‘contradictions” are found, a
constitutional amendment will be required priothe ratification concerned.

4. In this context, the question of the sense efwlord “contradiction” can be
raised. A strict interpretation of this term woutdquire that the text of the
Constitution should be modified whenever its wogdiloes not coincide with or
correspond to that of the relevant treaty provisiBach interpretation, however,
seems to be far too restrictive. It seems moreoredde to consider that a
“contradiction” is an absolute incompatibility begen the two provisions: in practice,
this would only occur in cases where the Constitugxplicitly excludes a right that
is instead explicitly provided for by a treaty, when the Constitution imposes a
conduct that is explicitly forbidden by the treaty.

5. A constitutional amendment will thus be neederpto ratification of a
treaty, when the latter contradicts the Constitutidmendments to the Constitution
cannot be done by any State power, not even bdnkament, but only, pursuant to
Article 111 § 1 of the Constitution, “ (..Qy referendum, which may be initiated by
the President of the Republic or the National Adsgm
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[11.  The Constitution and the Eur opean Convention.

6. The European Convention provides in its Artitlnat “The High Contracting
Parties shall secure to everyone within their jdicdion the rights and freedoms
defined in Section | of this Conventiomhe rights protected under the European
Convention, listed in this Section I, mostly copesd to those guaranteed by the
current Constitution of the Republic of Armenia.

7. The Constitution of Armenia in fact providesatisfactory guarantee for the
protection of fundamental rights and freedoms. deti4 provides thatThe State
guarantees the protection of human rights and foeesl based on the Constitution
and the laws, in accordance with the principles aidms of international law Its
Chapter 1l (Articles 14 — 48) establishes a listrihts protected. Moreover, its
Article 43 establishes thafThe rights and freedoms set forth in the Constitutire
not exhaustive and shall not be construed to exclather universally accepted
human and civil rights and freedoims

8. An in-depth analysis of the Constitution revealsvartheless certain

apparent “contradictions” between it and the Euamp€onvention and its Protocols
that deserve a detailed examination. They concesargially the restriction of certain
rights to citizens only and the provision on thattiepenalty.

a) Restriction of certain rights to citizens only

9. As underlined in th&tudy on the compatibility of the legal systemhef t
Republic of Armenia with the requirements of theolkaan Conventioncarried out
by the Directorate General of Human Rights in 2p@@rtain rights set forth in the
Armenian Constitution are granted to citizens odlyspite the wording of Article 16
of the Constitution according to whiclAll are equal before the law and shall be
given equal protection of the law without discriation”.

10. These rights are: the right not to be discrated against (Article 14); the
right to freedom of movement (Article 22); the rigio found political parties and
become members thereof (Article 25 § 2); the righpeaceful assembly (Article 26);
the right to elect and to be elected (Article 27 right of property on land (Article
28); the right of freedom of choice in employmedtticle 29); the right to an
adequate standard of living and to adequate houygirtegcle 31); the right to social
security (Article 33); the right to education (Afg 35); and the right to preservation
of one’s traditions (Article 37).

11. To the extent that the European Convention reresh fundamental rights
which belong to “everyone” and are not restrictectitizens, and in the light of its

! Doc. H (2000) 12
2 A reform of the Armenian criminal code is underywainder the new code, the death penalty would
not be foreseen.
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Article 14 that prohibits unjustified differences treatment — in respect of the rights
laid down in the European Convention - of individuan analogous situations,

notably on the ground of their national origin,antradiction may seem to exist with

the Armenian Constitution.

12. However, a real contradiction may only be fouwmdere the constitutional
provisions expressly prevent non-citizens from gimg the rights enshrined in the
European Convention.

13. In all other cases, the wording of the Constitu does not prevent non-
citizens from being granted the same rights atetdevel of the hierarchy of norms.

14. In this respect, it must be recalled thatAhmenian Constitution provides for
the direct applicability of international treatiesd for their supremacy over ordinary
laws (Article 6 8 5). Accordingly, once ratifiedhet European Convention will be
incorporated into the Armenian legal system andait@ver domestic laws.

15.  Accordingly, after ratification non-citizens lwibe granted the rights in
guestion by direct operation of the European Cotiwrrihat — it must be underlined -
does not require that the rights guaranteed théeimiven constitutional protection.

16.  Of the provisions listed in paragraph 10 abardy one sets out an explicit
difference in treatment in relation to non-citizedgticle 28 § 2, providing that
“Foreign citizens and persons without citizenshigllstot have the right to own land,
except in cases prescribed by faw

17.  Article 1 of Protocol No. 1 to the European @Gamtion provides thdtEvery
natural and legal person is entitled to the peatefjoyment of its possessions. No
one shall be deprived of his possessions excebeipublic interest and subject to the
conditions provided for by law and by the generahgples of international law. The
preceding provisions shall not, however, in any vimpair the right of a state to
enforce such laws as it deems necessary to cathieolise of property in accordance
with the general interest or to secure the paynudrtaxes or other contributions or
penalties.”

18.  The latter provision only applies to “existipgssessions” and thus does not
recognise any right to become the owner of prop@eg No. 23131/93, dec. 4 March
1996, unreported, and No. 25497/94, D.R. 85, p).1Rérther, no potential right to
inherit is guaranteed under Article 1 (see Europ€anrt HR, Marckx v. Belgium
judgment of 1979, 8§ 50). Only once acquired, can right to inherit constitute a
“possession” within the meaning of the said prans(see No. 8695/79, D.R. 39, p.
26).

19. Insofar as foreigners have not, to date, beenposition to acquire property,
either directly or through succession, over Armeniand on the ground of the
existing provisions forbidding them to do so, thegnnot invoke the protection of
Article 1 of Protocol No. 1, either alone or in gamction with Article 14.

20. Instead, to the extent that Article 28 8 2haf Armenian Constitution places a
restriction on the possibility for Armenian citizeto dispose of their property (should
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they wish to sell or leave a portion of their landa foreigner), it could amount to an
interference with these citizens’ right to the patenjoyment of their possessions
within the meaning of the first paragraph of Amicll (see, for example, No.
21632/93, dec. 30 November 1994, unreported). Hewein the light of the
legitimate aim pursued by this provision (the neegreserve the (limited) Armenian
land as a national richness) and of the wide maogiappreciation of which States
dispose in this field, the Commission finds tharéhis noprima faciecontradiction
between the Armenian Constitution and Article 1Pobtocol No. 1, either alone or
taken in conjunction with Article 14 of the Europe@onvention, that could priori
prevent Armenia from ratifying the internationasiruments in question.

b) Death penalty

21.  Article 17 of the Constitution provides, in gecond paragraph, thatfitil
such time as it is abolished, the death penalty beagrescribed by law for particular
capital crimes, as an exceptional punishrient

22.  Article 1 of Protocol 6 provides thafTHe death penalty shall be abolished.
No-one shall be condemned to such penalty or egdtut

23. In the Venice Commission’s opinion, the two \ps@mns do not conflict.
Article 1 requires the abolition of the death pénahrticle 17 itself anticipates such
abolition and constitutes a sort of interim proersiaiming at limiting the cases in
which that sanction, as long as it is in force, banmposed.

24.  The Constitution being silent about the fornwimich the said abolition must
be done, it can be achieved through the ratificatibProtocol & ratification that, in
the light of the Armenian system of hierarchy ofme (see paras 14 e 15 above),
would prevent the legislator from reintroducing theath penalty. For these reasons, it
would not even be necessary, from a formal pointiedv, to modify the wording of
Article 17 of the Constitution, once the death gigrabolished.

V. Conclusion

25. Nothing in the European Convention on Humarh&®ignd its Protocols can
be said to “contradict” the current Constitution tife Republic of Armenia.
Accordingly, the latter can, and indeed shouldfyrdahose international instruments
without awaiting the Constitutional reform scheduter 2002

26. However, in order to allow that the Europeannw&mtion be applied
effectively, it is imperative that the said refobm effected without any undue delays.



