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In writing our comments on the amendments to tleetidin Law of the Republic of Armenia
we have taken into account the questions askedb8@VI. AGO (2001) (revised) and the
answers by the Ministry of Foreign Affairs (24 A2D01). We also have taken into account
the articles concerning the administrative and peoarts that decide electoral matters.
Nevertheless certain comments that were made #ifgeenice Commissions meeting in
Yerevan (15-18 November 2000) and accepted by Stepkenary meeting (15-16 December
2000) have not been mentioned in any of the availdbcuments, including the questions
that were asked.

Electoral commissions:

1. Article 38 has been modified to do away with theateof Commission members by
the party by whom they were nominated.

2. The second question concerns the training of mesnbérelectoral commissions :
«some plans for training of electoral commissioreskzeing taken with the European
Union» but already a number of measures have bakentfor the training of
members of Electoral Commissions. Thus, before dlgetions of the National
Assembly on May 30, 1999 and the elections of twall self-government bodies on
October 24, 1999 a training program was carriedvatit the participation of 21,000
members of district and regional commissions.

Prior to the elections to the National Assemblyd @s a result of the cooperation
between the OSCE and the Central Electoral Comomssi training manual « An
Expert Assistance to Armenia » for regional cominiss was published.

With the assistance of UNDP and the GovernmentefRepublic of Armenia two
manuals for « Guidelines for District Electoral Qumissions » and « Decrees and
Resolutions of the Central Electoral Commissionaswublished. A vast range of
training, both for commission members and for voteas been carried out through
TV, radio and other mass media.

The composition of the Central Electoral Commisdias been completely modified to have
now half of its membership from the parliamentaagtions and the other half minus one
named by the government. It has to be remembdadptobably over half of the factions
makes up the government majority so that the CE@Gemvily biased on the side of the
governmentWe do not know the reason for this change. We rhadtioned in talks that
although some party members had a legal backgribwmould be useful to have in the CEC
one or two judges as such and a member from thestirof the Interior but the fact that the
opposition is now only a minority was quite unexpeec

Appeal procedures:

What reforms are planned to make the appeal proeedimpler, quicker and more
consistent? How can conflicts of jurisdiction beyented ? The Armenian authorities make
proposals. The translation does not give a cbiea of the suggested measures.

3. It appears that appeals to decisions made by casionswill depend on the level of
the commission. For example : we understand thatsioes of polling station
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commissions would go to first instance courts whi®se of constituencies (or
district) would go to a higher level court (an apipeourt).

4. It is stated that appeals are regulated by thetd@i@cCode and an example is given :
the decision of the Electoral Commission on refudalegistration may be appealed
to the court within 3 days.

The remarks of the Venice Commission were quitearclen the subject of conflict of
competence. The law was not clear at all and theicéeCommission had proposed the
rewriting of article 40-1 to become a general stent of competence, and art. 41-1 would
include what was found in art. 40-2 and 40-4. Weehi the «annexes» what was in the
Venice Commission’s comments :
- Annex | — the new proposed article 40-1 and the pewosed article 41-1
- Annex Il — table of competencies by organization

- constitutional court

- court of first instance

- court of appeals

- superior electoral commission
- Annex lll — table of competencies by five typegdafputes.

The electoral law should give information as to $iraplified procedures used for electoral
complaints. The time scale of 2 to 5 days impliest the procedures are different to those of
common law.

Action against electoral fraud :

5. — Question : is electoral fraud a criminal offeshe answer is yes.
Articles 133 to 134 deal with this question ; thas® articles are divided into 10
paragraphs each dealing with precise cases leadifiges and imprisonment in all
cases.
The maximum fine is 500 minimum wage and the maxmamprisonment is 5 years.
Minor cases of fraud are to be found in the «cddadoninistrative laws» art. 40-1 to
art. 40-7, each case leads to a fine of up to 260@& minimum wages.

6. The question that deals with publication of resutisnediately at various levels as
well as turn out figures is not answered by the émman response but according to
art. 61-8 of the electoral law, copies of the pcote are immediately displayed in a
visible place of the polling center, and art. 13asid 134 of the criminal code are
applied to any fraud having to do with incorrecpegval of results or forgery of
election documents. The protocols and corresporelijugpment is then transferred to
the Regional Electoral Commission in conformitytwgirocedure established by the
Central Electoral Commission. But, it is clearlydsen the electoral law, art. 7-6, that
turnout figures of each polling station are transf@ every 3 hours to the regional
electoral commission where they are published sehiggures are forwarded to the
C.E.C. which also publishes them. Hindrance towlek of election commissions
could be treated by art. 133 of the criminal codarb. 134 that deals with forgery of
election documents, as the case may be.
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Registration of parties and candidates :

Question : is there more transparency and greatebility in the verification of
signatures ?

Transparency is dealt with in art. 7 of the Eleatd€Code where it is said that all
decisions are published in the official press witBidays - observers, proxies and the
press are admitted to all activities of electo@hmissions.

Signatures are required for presidential electi@s000 signatures are required (art.
67.11) and are registered in an official booklet%2of the total signatures in the
booklet are checked. The same artigflies to the 500 signatures required for the
candidates of the majoritarian part of the parliatagy elections (Article 107). In
practice it is quite sufficient as forgeries areuged, written by the same handwriting
and are easy to detect, art. 69, 70. Furthermarechieck of the signatures by the
C.E.C. is reported on a protocol and upon requasthianded to the candidate or the
candidates’ representative.

Note that forgery of signatures for referendum iarart. 134-1 —2 of the criminal
code.

Sanctions :

8.

10.

The question on sanctions has been dealt with ik dh action against electoral
fraud.

Voting by members of the armed forces::

Question : what action is taken so that membeesrokd forces can vote freely?

Art. 10-3 states that the members of the armedeforre included on the list of the
precinct in which the unit is located — art. 54ays that military and servicemen of
the Ministry of International Affairs and Nation8lecurity enter the polling station

not in a marching order. This implies that they aomsidered as normal citizens
especially as the second part of article forbidseas to the polling station of persons
with arms and munitions.

Observers:

Question : asks about the admission and rightbséiwvers.

The answer given by the Armenian authorities omgld partially with the remarks of
the Venice Commission. The criticism came from thet that three categories of
persons were classified as observers. Art. 3@sttte general rights of proxies,
observers, and representatives of mass media.dtitse and duties of these categories
should be treated separately.

They have quite rightly deleted 30-1-30 and repdaitdy giving the right of appeal
to the proxies. They have nevertheless kept argot4.

But observers should not have the right to questienwork of the commissions.
Their role is neutral. Their role is to observet twomonitor (as it is unfortunately said
in article 30-4). International or national obsas/ should observe, ask questions,
take notes and report back to their organizatiorho wiecides from information
gathered from different parts of the country.
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Electoral boundaries:

Question : are there plans to entrust the drawihglectoral boundaries to an
independent commission ?

Electoral boundaries have political effects but &@sed on demographic and
administrative facts. Art. 98-1 and 2 determinelasy the boundaries are set up. The
figures are based on registered voters and nohasetof the population. This is a
good choice as the number of voters should be macmirate than that of the
population.

Boundary commissions are supposedly politicallyepehdent but their task is not
easy and the ideal system that can be applied nsailge at all stages of evolving
democracies has yet to be found. A suggestion fonehia is that the Central
Election Commission in which the main parties aepresented, although now
government representatives and political factiangpserting the government will have
a majority, would be joined by representatives bt tDemographic Institute
(statistics), a member of the Ministry of the limerthat deals with boundaries and a
scholar on human geography.

Freedom of Expression :

Question : is it envisaged maintaining a specifiovjsion in the electoral law on
dissemination of false or defamatory informationpanties or candidates ?

The Armenian authorities have answered positivelymaintaining a provision in the
electoral law on false or defamatory information parties or candidates. They
mention art. 139, paragraph 22, which has to doipally with this point. This point
could also be dealt with art. 133-2 of criminal eaghich punishes false information
on candidates or parties by fines of 300- 500 mahisalaries or with imprisonment
of up to 5 years.

Electoral lists:

Question : Has action been taken, or is actionn@dnto make electoral lists more
reliable ? What are the conditions for registraton

Voters lists was reviewed twice a year in Januawy dune, with another review 35
days prior to election day, art. 9-3 and 9-9. WS quite a burden on those that have
to deal with this matter especially before eleciovhen there are many other things
to organize. The Armenian authorities say thatag been decided to hold only one
review per year. The electoral law gives practobetiails as to the transparency and
art. 133-3 of the criminal code deals with forgand breach of order in the making of
voters lists. The sanction is imprisonment of upte year, deprivation of certain
rights up to 2 years or with a fine of up to 50Gimal wages.

Voting and counting procedure :
Question : Is the voting procedure to be furtherdified and clarified ?

The voting procedure is much simpler and efficieatv that the «coupons» of the
preceding law have been done away with. Working th& inaccuracies does
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complicate the counting but is acceptable. Nevésisethe Venice Commission
Report mentioned the role of RECs in article 429119 stating that the REC
«clarifies and summarizes the election results»weaslear.

The same report also suggested an easy practiyaiongo about the vote count, but
it does not seem to have been taken into accowapexor a detail as to the voting
procedure in article 57-4.

Media :

15. Question : What measures are being taken to enbarémpartiality of the public
media and fair access to it by all candidates duelectoral campaigns ?
Article 20 of the Electoral Law enumerates the suleat give equal free time on state
and radio, television.
Appeals can be made in case of violations of peetEln campaign by electoral
commissions against candidates or parties but ppea by candidates or parties to
the administrative court (art. 40) is not clearfyags because of translation).

Annulment of the vote and consequences :
16.  Question : If the result of the elections regardatigcation of seats was subject to

irregularity, can cancellation and repetition cé# tlote take place at precinct level ?
The answer of the Armenian authorities give satisfa.

Miscellaneous::

17.  Question : What other legal or practical measuresf@eseen to guarantee free and
democratic elections ?

The Venice Commission gave clear indications ashéo electoral system and the
number of M P S. This does not appear in the questasked, that is why we will,
once more, deal with this important question.

18. The Electoral System and the number of M P S

The definition is given in article 95 and we exptet it has not been modified in any way.

» 56 seats are distributed on a list proportionatesys The nation is considered as one
constituency. There is a 5% threshold for seatcation. The seats are attributed by
simple quotient and the largest remainder method.

» 75 seats are distributed in one member constitasran a plurality basis.

The reasons for our position are as follows: Astgoes on the electoral system will have an
effect on the party system so it is useful to exmthe system with some attention. The
mixed system adopted is in conformity with the nerrand tendencies of evolving
democracies. On the other hand, in our meetingsivderstood that there was a feeling in
political circles that the number of deputies sdobé reduced; this came as a surprise as
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there is no rule as to the ratio of members ofigawnt (MPs) to the voting population.
Armenia has 131 members for a voting populatio@.8fmillions and if we look to different
types of democracies with similar voting populasiave obtain the following figures :

Lithuania — 137 MPs for 2.600.000 voters
Ireland ----- 166 MPs for 2.500.000
Norway ----165 MPs for 3.200.000

From this point of view Armenia is not differentather states of similar size.

It can be argued that member of parliaments goeresive but it can also be said that if they
are too few then each member of parliament haspgresent and deal with a large number of
citizens, so that the representation ratio is lower

We have also learnt that there was a motion to aedine number of one member
constituencies in favor of member of parliamenectd on the proportional list part of the
election. It is here that we have to face the fiett changes such as these can bring
unexpected and unwanted effects that can jeopatfttzerhole democratic process.

Drafters of electoral laws take into account thpezience of other democracies but while
doing so should bear in mind that conditions inwhest are quite different than in evolving
democracies. This can lead to substantial diffexerin party systems that result from the
introduction of similar institutions or electoraistems.

Western democracies have strong association mowsnsenh as trade unions that greatly
influence the way over half of their members vatkis leads in some western democracies
that use Proportional Representation to have th#iepathat control the trade union
movement also to have dominants positions in anostinpermanent way. Citizens of
evolving democracies that ten years ago lived imesoregimes, where membership of
associations was compulsory, are not prone to gssociations. They consider themselves
free and in their minds associations are assocwiticthe constraints of the past. Considered
from this point of view Armenia should be compatedhe many western democracies with
Proportional Representation that have weak parstegys, which lead to government
instability. Government instability is dangerouscimuntries such as Armenia that are in full
economic social and political crisis.

We also heard that one-member majority constit@sncan introduce into the assembly a
person who'’s honesty is doubtful, but this is ngbad argument. Party lists are just as prone
to include candidates which in the long run are atmdve board. On the other hand, voters
can decide on their own who is honest when theye Havchoose a candidate in a one-
member constituency easier than when they havéndose an unknown list of names for

proportional representation.

To conclude the question of the number of membgyasiaments and that of the electoral
system it is suggested that if there is a consetsugduce the number of members of
Parliament the same ratio of majoritarian and priaal seats should be kept.
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Concluding Remarks

We have to keep in mind that the law will have ¢oapplied in a similar way throughout the
country. It is for that reason that all has todgoée clear and simple. We have stressed the
importance of organizing the law so that there asconflict of competence in the judicial
appeals system. This is a point that should hbdéutooked into.

The sanctions in the administrative courts andpiteal measures in the criminal code appear
adequate.

As far as efficiency and simplicity is concernduk tlectoral law is a great improvement to
that which was used until the 1998 elections. Weregret that the members of the
commissions still have to work out a “measure 0b®&r which was not well understood by
them in the 1999 elections. The Venice Commisgi@pared a simple method for the vote
count but it has not been followed by the amendmerithis question may have been dealt
with (or will be dealt with) in training sessions cegulations of the Central Electoral
Commission but we have no information on this nmatte

The composition of the CEC has been completely fiemtiby increasing the members
nominated by the government that should, when adodbe representatives of the parties
supporting the government, reduce considerablyptiveer of the opposition.

We lack information on the decision-making processhe CEC and the composition of
regional and polling commissions.

The Report of the Venice Commission mentioned, exedhave now repeated it, that a
change in the proportion of majority seats and propnal lists is not advisable. (Article 95 —
75 seats distributed in one-member constituencres @lurality basis and 56 basis on a
proportional list system with a 5% threshold foatsallocation.) The only change that would
facilitate distribution of powers on a regional isagould be to consider the proportional
allocation of seats on a regional basis and natpas on the national level.

There is no legal universal mold for all electioatters from which parts can be taken and
applied to all countries but we can tell by our ogxperience and that of others that certain
measures can be recommended and others shoulcheaday with.



-9- CDL (2002) 4

Annex | Proposed r eor ganization of articles 40-1 and 41-1

The law provides for a parallel appeals system.r8he the possibility of appeals from a
decision of a lower election commission to a sugecommission as well as appeals to law
courts.

All the articles on the appeals systems shouldrgeuone chapter. As we mentioned in the
preliminary statement we suggest the rewriting micle 40 so that it stands as a general
statement on adjudication. The procedures withd#étails should be found in the two tables
in the annex | and Il, which mention the correspogarticles.

Art. 40.1: General principles of adjudication

- Decisions, actions and inaction of the electorameussion can be
appealed to a superior electoral commission ordouat.

- Each case of appeal, whether it is to a superimmaigsion or to a court, is
specified by the corresponding article.

- The appeals to the superior court or commissiore havake place within
2 days after the publication of the decision, actay disclosure of the law or
regulations as a result of the inaction if no ofiiete is fixed by this code.

- The superior electoral commission decides thoseappbefore the final
results of elections are summarized, if no othecedure is established by this
code. The superior electoral commission and thertcol first instance take
decisions within 5 days.

The details of the competencies nowAirticle 40-2through40.4would then be in a new
article : Article 41.1(as it should stantly the court of First Instance takes final decision
except for :

1. Elections of the President ( disputes concerttirgienial of registration or recognition of a
registration as invalid are appealed to a Coultaof, Article 75).

2. Elections of Deputies to the National Assembly
3. Refusal to register lists of parties (basedhenproportional system) or disputes concerning

a registration that is declared void.

The decisions of the REC on summarization of tisellte of the elections are appealed to the
CEC (Article 40.9. The decisions/activities/inaction of CEC areegled to the Court of
Law(Article 40.3.

The summarization of results of the National Asslgmigjoritarian elections appealed to the
Constitutional CourtArticle 116.9) The disputes regarding the results of the propaal

! The articles mentioned in parenthesis below aentimbers of the dispersed articles as they stawd n
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elections to the National Assembly are also appetdethe Constitutional CourtAticle
115.8)

The disputes over election results are appealéiet@onstitutional Court with the exception
of local self governing bodig#rticle 40.4)
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Constitutional court

Court of First Instance

h

CafriAppeals or
Cassation Court

Superior Commission

Art. 40.4 appeals omnGeneral principle o
election results with theadjudication: Art. 40.1
exception of local decisions, actions

elections. inactivity of  election

commissions (appealed
court of first instance g
superior commission.

to

r

When appeal is to court
first instance, court of firs
instance  makes
decision. Exception: Se
40.1 under cassation
appeals court.

Of
t
final

pr

e

Art. 40.1 - decisions
actions + inactivity o
election commissions
(with exception of REC
decisions or
summarization’s of

voting) appealed to cou
or superior commission

Article 18.8 - pre-election
campaign violation
appeal to court.

Art. 40.2- REC decision
on summarization’'s @
elections results appeal
to CEC. Exception: NA
majoritarian elections, se
116.9

Art. 116.9: disputes ove
results of NA
Majoritarian elections

Art. 40.1 — Appeal from
first instance court @
presidential election, N/
deputies elections, a
refusal to register lists
parties and declaration
list registrations as invali
are competence of court
Court of Appeals: 3 day!
Cassation Court: 2 days

f
\

!

pf
d

d
f

Art. 40.3— CEC decision
can be appealed to cod
Exception
(see Art. 40.4) and NA
proportional (se&15.8)

5
rt.
Presidential

Art. 115.8: disputes ove

results of NA PRon denial or recognition
elections as invalid of party list or
person in it
Art. 1089 - REC

rArt. 102.8— CEC decision

decisions on denial ¢
recognition as invalid th
registration of the
candidate for deputy.

D

=

(Local) Art. 124.4- denial
of registration o]
recognition of registratio
as invalid.

=]

(Local) Art. 40.2 - REC
decisions of
summarization appeale
to CEC. Except: NA MA|
(seell6.9.

Art. 143 voter|
registration inaccuracies
Art.  13.2 precinct]
cannot change votg
register without count
order I]

D

r

Art. 42.7- REC consider
complaints of decision
and actions of PEC.

1]

n
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Annex 111

Pre-election Campaign Disputes|

Voter Registratiop s

Activities, inaction...of Electoral
Commissions

Candidate Registration Disputes

Summarization Dispute

Art. 18.8: violations appealed
court (unclear language abd
«relevant bodies»)

Art. 14.3: inaccuracies appealed
wourt

tart. 40.1 - decisions, actions

inactivity of election commission
(with exception of REC decisions

summarization of voting) appeal
to court of first instance or superi
commission.

HPresidential) Art. 75: CEC denial

registration or recognition g
negistration as invalid can |
bdppealed to court.

or

Art. 72 : CEC registers candidaf
for presidential election

pfPresidential) Art. 40.4 appeals tg
fConstitutional Court on all electid
eesults with the exception of loc
elections.

2

Art. 83: CEC summarize
Presidential election results
es

Voter lists done by communi
head, which he then submits to hg
of institution administering territor
of precinct center an then to RE
(Art. 9)

V10.1 - Court of first instance decisi
gl final. Exception: Presidenti
yelection, NA deputies election, al
Fexfusal to register list of parties a
declaration of list registrations

invalid, where court of appeals

cassation court are final decisig
makers.

D(National Assembly PRArt. 102.8—
bCEC  decision on denial
hcecognition as invalid of party list
hperson in it can be appealed to col
aS

pArt. 100: CEC registers candidates
n_

Art. 115.8: disputes over results
NA PR elections to Constitution
Court.

rt.

Al

Art. 115: CEC summarizes

40.3 CEC decisions/inactivi
/activity can be appealed to coy
Exception: Presidential (Art. 40.
and NA PR (115.8)

yWNational Assembly Majoritariar
rArt. 108.9— REC decisions on deni
ipr  recognition as invalid th
registration of the candidate f
deputy can be appealed to court

pArt. 116.9: disputes over results

)(National Assembly Majoritariar]

=

ar

[¢]

eNA  Majoritarian  elections
pappealed to Constitutional Court

Art. 124)

Art. 108: REC registers candidated. REC summarizes National Assemily
Majoritarian (116.1)
Art. 42.7- REC considers complaintgLocal) Art. 124.4: appealed to couiLocal) Art. 40.2: REC decisions op
of decisions and actions of PEC. |[(REC registers candidates [teummarization’s of elections results
community head or council membegppealed to CEC. Exception of NA

majoritarian elections, s€6.6.9

Art. 131: REC summarizes







