* X %
*
* *
*

* 4 %

COUNCIL  CONSEIL
OF EUROPE  DE L'EUROPE

Strasbourg, 11 February 2002 Restricted
CDL (2002) 9

Or. Engl.
N° 194 / 2002

EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW
(VENICE COMMISSION)

DRAFT LAW ON CIVIL SERVICE IN
GOVERNMENTAL INSTITUTIONS
OF BOSNIA AND HERZEGOVINA

Comments by:

Mr Kaarlo TUORI
(Member, Finland)

This document will not be distributed at the meeting. Please bring this copy.
Ce document ne sera pas distribué en réunion. Priére de vous munir de cet exemplaire.



-2- CDL (2002) 9

Comments on the Draft Law on Civil Service

in Governmental Institutions of Bosnia and Herzegav

| have been asked to comment on the Draft Law owil Gervice in Governmental
Institutions of Bosnia and Herzegovina, submitted the Council of Ministers to the
Parliamentary Assembly. | have also had at my digpthe amendments included in the
reports of the Constitutional and Legal Commissiohthe House of Representatives and the
House of Peoples. | shall mainly restrict myselfite constitutional and human rights aspects
of the draft law and the proposed amendments.

1. In general, the requirements of human rights dmel principles of a democratic
Rechtsstaat, such as they have been formulated in, e.g.,eabernmendation R (2000) 6
of the Committee of Ministers of the Council of Bpe on the status of civil servants in
Europe, have been well taken into account. Thet daf can even in other respects be
considered to be of high quality and to meet theailve of establishing a professional
and merit-based Civil Service in Bosnia and Herzégbin accordance with European
standards.

2. Article IX of the Constitution of Bosnia and Herzagna does includes some general
provisions a concerning the Civil Service. In aibdit the general principles of the
constitution should, of course, also be respectdlda Law on Civil Service.

3. According to Art. IX, par. 3, “officials appointdd positions in the institutions of Bosnia
and Herzegovina shall be generally representativethe peoples of Bosnia and
Herzegovina”. Depending on its application, thisyision may be in tension with the
principle of non-discrimination which, according , tee.g. the above-mentioned
recommendation, should be respected in the receuitrof civil servants. The particular
background of the BiH constitution makes undersébteland — to a certain extent — even
justifiable the attention paid to the ethnic compos of the constitutional organs and
even of the civil service. However, the significaraf such considerations should not be
extended through ordinary laws beyond that expligitesupposed by the Constitution.

It should also be noted that the principle of nagedmination is included in the draft law

itself. Thus, according to Art. 15(2) a civil semtashall be entitled to receive fair and
equitable treatment in all aspects of personnelagament without regard to, e.g. his ethnic
origin. Art 23 provides that the Agency for Civie&ice shall ensure, when organizing a
public competition, that no distinction or seleatishall be done on a discriminatory basis in
accordance with Art. 15.2 of this Law”.

4. According to the original wording of Art. 2(2) dfi¢ draft law, the “the structure of civil
servants shall generally reflect the national $tm&c of the population of Bosnia and
Herzegovina in accordance with the last census’cofding to the report of the
Constitutional and Legal Commission of the HousePebples, the word “generally”
should be deleted. The respective Commission of Hbase of Representatives has
accepted an amendment according to which the poovisiould provide that “the
structure of civil servants shall reflect the natibstructure of the population of Bosnia
and Herzegovina according to the 1991 census, mmgpthe parity of the constituent
peoples as regards managerial posts”. Both amendmgenbeyond what is required by
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Art. 1X(3) of the Constitution and enhance the tenswith the principle of non-
discrimination. The original wording is to be preés.

. Art. 70, par. 7, of the Draft Law is closely reldt® the provision in Art. 2(2). It provides
that “at the initial phase of implementation ofsttiaw, the territorial representativeness
of civil servants in the Institutions shall gengrdde within the ratio of two thirds from
the Federation of Bosnia and Herzegovina v.s. birel from the Republika Srpska”.
According to the report of the Constitutional aneghl Commission of the House of
Peoples, the words “in the initial phase of impleta&on” should be replaced with “in
the course of application”. This amendment woulsoamake the system of national
representation more rigid than in the original tleeifd cannot be recommended.

. Art. 6 of the Draft Law regulates the applicatidntlee Law to the civil servants of the
Diplomatic and Consular Service, the Border Seraicd the Central Bank. Par. 1. states
the main rule according to which these bodies wdagidsubject to the application of the
law. However, par. 2 provides that “ the CoundilMinisters can, upon the opinion
provided by the Agency of Civil Service, decidetthize Institutions competent for the
regulation of the above-mentioned bodies derogat®ttain provisions of the law, with
the exception of Articles 1, 2 and 3”. The scopetted application of the law can be
considered an issue of such importance that itldimeidecided by the legislature and not
delegated to the Council of Ministers.

. The neutrality of officials is one of the corneois¢s of civil service in a democratic
Rechtsstaat. Therefore, provisions concerning the duty of Icegrvants to announce all
such dependencies which may affect their neutralgyvery important. It may, especially
in new states only establishing their institutiobes,justifiable to extend this duty even to
the property and activities of close relativeshas been proposed in the original draft
law. The deletion of this extension from Art. 16@hich has been proposed by the
Constitutional and Legal Commission of the HousePeaoples should therefore be
reconsidered.

. Art. 1X(2) of the Constitution includes a provisiam the compensations to be paid to
civil servants: “Compensation for persons holdifiice in the institutions of Bosnia and
Herzegovina may not be diminished during an offaidér’'s tenure.” In the Draft Law
on Civil Service, provisions on “retribution andoabances” are included in Chapter 5
and on “working conditions” in Chapter 6. These mthas do not contain any explicit
reference to the role of tariff agreements or tragiens in general. The rights of the civil
servant, enumerated in Art. 15, however, invoheright “to form and to join, but not to
be obliged to join, a Trade Union or a professicasdociation in accordance with the
law” and to “go on strike in accordance with tlevl (par. 1h-i). It may be that the
competence of tariff agreements and trade unionegdslated in “the laws on labour
relations and other laws regulating rights and gatiions deriving from employment”,
which, according to Art. 45 of the Draft Law, “shalpply to a civil servant unless
otherwise provided in this Law”. Even if this wdsetcase, an explicit provision in the
Law on Civil Service itself would be recommendable.

. Art. 54 of the Draft Law regulates disciplinary pessibilities. Par. 2 seems to contain,
on the one hand, quite vague and, on the other, maddndant definitions of what can

comprise a violation of official duties. A clearseaof redundancy concerns especially
paragraphs 2d and 2k.
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10. Finally, | would like to repeat my general jetgent concerning the high quality of the
law-drafting.

Loppi 8.2.2002



