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1. I ntroduction

1. The importance of sub-national elections forghetection of minorities is evident. In
a democratic system many policies that are relewanminorities are devolved to sub-
national levels; in countries that have emergethfuiolent civil wars (like Croatia) the sub-
national level presents an arena for the reintegradf former enemies into the political
process, their access to resources, and their imgmation with different and democratic
modes of decision-making.

2. Institutional strategies that aim to protect onities rarely rely on the electoral system
alone, but are complex packages with executivaslittye and judicial dimensions that are
often closely interrelated. The Croatian examp&ady demonstrates that the regulation of
citizenship, to give an example, is central to therking of the electoral system. The
conscious engineering of electoral provisions sthdelep in mind these limitations and side-
effects.

3. The comment of the Croatidiaw on the election of members of the represemtativ
bodies of local and regional self-government udidiberately concentrates on the question
of electoral rights and the electoral systemshasd two elements are most relevant in the
context of minority representation. Electoral rigjlitlefine who may participate in elections
(2), electoral systems are methods whereby votegranslated into parliamentary seats or
into governmental offices (3). The analytic perspec draws from political science,
especially from the concepts and insights of iraéamal comparative research on electoral
politics.

2. TheRight to Vote

2.1. General Remarks

4. In Europe the principles of universal, equatecl and secret suffrage are generally
accepted and applied. Any deviation from thesemaitonal standards does not longer occur,
neither at national nor at local elections. Theailied provisions for suffrage are generally
determined by three factors: voting age, resideaicd,nationality.

5. Whereas voting age stands at 18 years in nadriuropean countries, there is less
homogeneity with regard to the traditional prowvsithat registered voters must have a
permanent residency within the relevant electavakttuency. Since the past few years there
has been a worldwide tendency to expand the democights of the people by weakening
this residency requirement and permitting citizéiasg abroad to participate in national
elections from their foreign place of residence-dqatled external voting). Such external
voting has been applied for electionsagional offices, but also criticised due to problems of
transparency (organizational aspects), of judiceliew (legal aspect), and questions of
political representation. From this perspective tiight to vote is not simply an individual
right, but it contributes to the creation of pubiitstitutions. Why should citizens living
outside the country keep the right to judge abbet dcomposition of representative organs
whose decisions are only binding for citizens regjdnside the state territory? Only those
citizens who bear the consequences of their elgctlecisions should be entitled to vote.
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This problem of representation is particularly intpat in those countries with a considerable
number of citizens living abroad, as external votare likely to become crucial for the
overall electoral result. It follows that externaiting is even more problematic féocal
elections, where a local demos should vote for ttegiresentatives who will thus be entitled
to decide on matters of crucial importance forldwal community.

6. With regard to the third element, the questibnationality, we have, on the contrary,
seen an expansion of voting rights that is restuidb local level elections. EU citizens are
indeed entitled to register for local electionsotmer EU member states under the same
conditions as its nationals, subject to detailedarajements which may provide for
derogations where warranted by problems specifibab member state. A 1992 Convention
of the Council of Europe on the Participation ofré¢tgners in Public Life at Local Level
recommends granting foreigners the right to vot# stand for local elections provided they
have been lawfully and regularly resident in thetheountry during the five years preceding
the election.

7. In sum, provisions about electoral rights shdakk into account different functional

demands of national, regional, and local levels.iight add two additional caveats. First, it
must be possible to exercise voting rights effedtyiv Without procedural rules ensuring a
fair, legal and transparent organizational contestherly disenfranchised groups will still be

hindered from effectively casting their votes owihg them counted properly. Second, the
political importance of granting voting rights tordested communities is directly linked to
the relevance of the decisions that the electedebonhight effectively be able to take.

Although the symbolic value of participating in @iens should not be underrated, turn-out
will always depend on the expectation that repreegme organs matter for the lives of the
voters and replace established modes of decisidaagan the local arena (centralist,

informal (military), or according to traditional gal norms). It is thus certainly much more
important to struggle for the suffrage of disenfitaised groups in the context of national
elections.

2.2.  TheCroatian Provisions

8. The Croatian Local Elections Law provides a @mntwnal definition of voting rights.
Suffrage is granted to aroatian citizens who have turned 18 years of, agelwith the
permanent residence in the area of the unit forréresentative body of which the elections
are conductedArt. 2, Para 1). No voting rights are grantedrésident non-citizens. The
analysis of the legal document meant to regulatalland regional elections reveals a high
conformity with international practice and no sgieailiscrimination of any minorities.

9. What seems to be problematic is less the wordinthe law than (a) the specific
political context of the recent elections and thegpplication and interpretation of the terms
‘permanent residence in the area’ within the agbaditical context. Six years after the end of
violent conflict in Croatia the return of Serb rgées, equal opportunity for citizenship rights
regardless of ‘nationality’ and the full restoratiof property rights continue to be unresolved
or only partially resolved issues.
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10. The decision of the Constitutional Court fro89Q that allowed ethnic Croats living
in Bosnia and Herzegovina and holding dual citingmsto vote for local government
elections in Croatia, may be based on relevantigions in the Constitution but certainly not
in the Local Elections Law (that was not even emddiy that time). While there are good
reasons to relax the residency requirements faomeltpolls (especially with regard to the
importance of minority-sensitive political decis®ortaken at this level), such arguments
hardly exist for local and regional elections. Witleedom of movement guaranteed all
citizens living currently in or outside the natibriarritory might decide to return to their
place of permanent residence until the next loodl igional elections of 2005. All others
should be barred from influencing the outcomdaafal contests. The difficulties of former
Croatian citizens of Serb origin to renew theiizeihship and thus their voting rights from
their current place of residence, is a problemitifenship laws, and certainly not an issue to
be regulated by electoral legislation.

11. Similarly, organizational obstacles witnessedird) the 2001 elections in some
polling stations for ‘displaced’ Serb voters regmsa problem in the application of the
relevant legislation, not of the legal documenrglitsAs is described in the electoral reports,
the specific voting arrangements for displaced gessvere not covered in the Election Law.
To sum up, the responsibility for these problemsl d@heir negative implications for

minorities cannot be attributed to the ElectoralvLbut to ad hoc executive or judicial

decisions that deal with the transitory contex2091.

3. The Electoral System

3.1. Typesof Electoral Systemsand the Protection of Minorities

12.  Any assessment of electoral systems relieoome assumptions that need to be made
explicit. The two most fundamental of these assionptthat underlie the following analysis
is that a) electoral systems are often powerfutigvor shaping the content and practice of
political processes, and b) that there is no sietgetoral system that is likely to be best for
the protection of minorities in all countries. laraiscussion we also follow the mainstream
of international electoral research in arguing thatworking of electoral systems at the local
level has no inherent logic different from the wiak of such systems at the national level.
The concepts and insights from comparative reseancklectoral systems that are mainly
drawn from national elections are thus relevantaoranalysis and engineering of electoral
systems at the local level.

13. Most of the thinking about the effects of eteat systems is not particularly
interested in the protection of minorities. We ddolowever, not conclude, that the effects
of electoral systems are therefore indifferent te protection of minorities. Opting for
majoritarian, combined or proportional systems (#melr sub-types) might have important
consequences for the representation of minorithés.distinguish two types of strategies of
minority protection through electoral systems desiye might speak ahdirect strategies,
insofar as the electoral system is mainly concemmaigal satisfying other functional demands
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(governmental stability, accountability, proportidity, simplicity) and does not directly
address the question of minoriti&rect strategies, on the contrary, consciously tackle the
question of minority rights within the electoraksgym.

a) Proportional representation system@R) normally facilitate a representative
legislature and include all significant social goeun the parliament regardless of the extent
or distribution of their support base (which is agntral importance within majoritarian
systems). The establishment of closed party liskswa like-minded parties to place
representatives of minorities high on their paisgsl But the huge differences within PR
systems should not be neglected. We may have dliffesizes of constituencies, different
forms of lists (blocked or open), and differentrfalas for converting votes into seats
(d’Hondt versus Hare quota) that all have an impgacttthe chances of minor parties and
groups to gain seats. There can be a multiplicityways in which these elements are
combined. Especially the size of constituencienismportant variable. Small multi-member
constituencies create de facto thresholds of reptagon that reach sometimes much beyond
the legal thresholds applied via electoral lawse $haller the constituency is, the smaller is
the probability that a (proportional) representatxd minorities will be achieved. In elections
to small local councils with only seven to ten seahinor parties need to obtain between
eight and 12 percent of valid votes in order toejetted.

b) Research on electoral systems in divided socidhias identified the so-called
Alternative Vote(AV) electoral system as a promising strategy aornter extremism and
conflict behaviour. AV is a majority system whereters are required to declare not only
their first choice of candidate on a ballot, bitcatheir second, third, and subsequent choices
amongst all candidates standing. Candidates whio teisnaximise their electoral prospects
have thus a strong incentive to garner for the meécoreferences of voters from other
(minority) groups. AV is a personality-centred yst needs single or very small multi-
member constituencies, and has never been appliéatal elections, to the knowledge of
this author.

14. Direct strategies, on the contrary, explicitly recognize the preseind contending
ethnic, religious groups or races within the elegit®ystem. In most of these cases the
representation and the ratio of different grouptharepresentative bodies is fixed before the
elections. We might distinguish two basic options:

a) Separate electoral rollsEach defined group/minority has its own electoddl, and
elects only members of its own group to parliamdifte entire system of parliamentary
representation might thus be divided on a commbasis (like in the Fiji Islands), or, in the
case of national minorities, separate rolls arabdished exclusively for the members of
specific ethnic or religious groups. One examplhésoptional separate roll for Maori voters
in New Zealand. Maori electors can choose to besitrer the national electoral roll or a
specific Maori roll, which elects five Maori MPs Rarliament.

b) Quota systemDifferent models operate at the level of candidgtwith one single
electoral roll at the voter level. Here the numbkseats attributed to each group or minority
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might be fixed before the election, but memberspariament are still elected by all voters.
This system operates in Lebanon at the nationall,ldwt countries as diverse as Jordan,
India, Colombia or Taiwan provide for reserved sem a way of ensuring the representation
of selected minority groups. In the specific moaleMauritius, quotas are not fixed, and best
loser seats are allocated to the highest pollimglicates of under-represented ethnic groups
in order to balance ethnic under-representatiomltieg from an unrestricted electoral
competition.

3.2, Mechanical and Psychological Effects of Electoral Systems

15. There are two types of effects a electoralesgsinay have: a mechanical (technical)

effect (which is inherent in the procedure of ttatisg votes into seats) and a psychological
effect (which regards the specific incentives &telal system may create for candidates and
electors).

16. Themechanicaleffect is easily described: With exactly the saraenber of votes for
parties, one system might lead to the representasfominority parties in councils and
parliaments and another system to a single pagynaisig majority control of parliament /
government. It is possibly to re-run elections unddéferent electoral formulas (plurality
versus proportional representation) in order tafyéhese mechanical effects.

17. Thepsychologicaleffect is related to the impact of the system lo& decisions of
candidates and voters. It is much more difficultdescribe or to evaluate, as we cannot
measure the psychological effect or the incenttias a specific system provides. Electoral
systems may reward particular types of behaviodr @ace constraints on others. A minor
party which runs the risk of not being able to abthe share of votes required by a legal
threshold is impeded by the latter not only deddmit also psychologically: the voters may
be afraid of losing their votes and consequenty tyote for another party.

18. Both the mechanical and the psychological &ffetelectoral systems are interrelated
with two main contextual factors specific to theuntyy concerned, i.e. (a) the nature of
group identity and the demographic and geograplstiloution of minorities, and (b) the
intensity of conflict and the stage of post-conftiemocratisation. The first variable asks for
the foundations and the degree of malleabilitytbhie identities (i.e. how rigid and fixed). It
also takes into account the spatial distributidre telative size, number, and degree of
geographic concentration or dispersion of minasiti€he second factor regards simply the
intensity and depth of hostility between the cormgetgroups, and the presence and
acceptance of accompanying accommodative institsitvaithin the political process (outside
the electoral system). Thdesign of electoral systems.e. the policy of conscious
manipulation of rules in order to produce spedaifitcomes (say proportional representation
of minorities), should without any doubt be higkbnsitive to these contexts.

19. As a preliminary conclusion we might thus cdesi likely impacts of the
aforementioned electoral systems on minority ptatacPR list systemgend to be strong on
the mechanical side, i.e. in delivering a highlcwate representation of all groups and
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minorities (at least in so far as they organizatigally). Of course, the inclusionary character
of the system hinges upon the size of the consiiies. On the negative side, as it is easy to
mobilize support by playing the ethnic card, maparties may have every incentive to
emphasize ethnic issues and appeals. PR is thus eveshe incentive structure. It needs
accommodative elites, because voters are not indtecéook across the ethnic boundaries.
Alternative votas a system which is less concerned with propoatioesults and places more
emphasis on the need to force different groupsdrkwogether. The single most important
condition for a success of this electoral systenthat there are several ethnic groups
competing in a constituency. Where a candidateoisfident of achieving an absolute
majority of first preferences due to the dominatusrhis or her own ethnic group in an area
(say over 50%), they need look no further to waeat.

20. Directstrategies such as quota systems or separatareltsertainly the strongest on
the mechanical side, insofar as the numerical sgmtation of minorities is assured a priori,
i.e. before the elections. Such systems have, hemvao incentive to ethnic accommodation,
tend to reinforce the formation of minoritarianigioal parties. Candidates have no incentive
to attract also votes from other ethnic or religim@mmunities. Quota systems are not aimed
at overcoming ethnic differences but at reflectoqgenly and assuring the representation of
minorities. Such electoral formulas should thugpleferred only when neither elites nor the
voters are likely to display moderation on theirnpwe. whenever political mistrust in the
aftermath of violent conflict is high, or religioegavages politicised and deep-seated.

3.3.  Analysisof the Croatian provisions

21. The electoral system is laid down in the aticl1-24 of the Local Elections Law. It
provides for a system of proportional representaffBR) with blocked lists in a single
constituency at the level of each local and redisali-government unit. The number of seats
to be distributed in each unit is stipulated by ainé’s statute. A 5-% threshold is applied for
all elections. Although the provisions in Art. 28 the Electoral Law are very misleading
(providing literally for two different and mutuallgxcluding seat distribution formulas), it
seems that in practice d’Hondt method was usedh®icalculation of seat distribution. The
mayor is not elected by the population, but bydleeted representatives of the local council.
The mode of his/her indirect election is not retedan the Local Elections Law.

22. As argued above, PR systems are generally denesi to be favourable to the

interests of politically organized minorities. Withe option of the Croatian legislators for
such a system is thus generally positive from #wsgective of minority protection, it is less

with regard to the 5% threshold. The intention lué threshold is always that of excluding
small political parties from the representative Yoahd promoting the concentration of the
local party system. It never serves the interektwinorities. While the small size of many

constituencies renders superfluous the applicaifahe legal threshold (de facto thresholds
caused by the magnitude of the electoral distbeisg of greater significance than the legal
hurdle), there is no reason to introduce such limids in the larger constituencies when the
format of local party systems and the number oft@aters is unknown (and the Electoral
Law is concerned with proportional representatibmimmorities in other provisions).
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23. Two articles in the Electoral Law deal explicivith the representation of minorities.
According to Art. 9 thestatutes of local and regional self-governmentashall determine
the number of members of representative bodies ftmwng the Croatian citizens, members
of ethnic and national communities or minoritiesaiccordance with the proportional share
of their members in the total population of the tunWhen proposing their slates of
candidates, parties are obliged according to Asttdl give the namesthnicity addresses
and personal identification numbeo$ candidates In combination with the PR electoral
system in a single constituency this provision gige that all parties need to take into
account the ethnic quotas determined by their g@lernment unit when compiling their
slate. How exactly this could be made is not exgdiin the Electoral Law. Art. 11 para 3
mentions only the obligation to take care of theg@ple of gender equality, but is silent on
ethnic proportionality. Even those parties that lmige seriously committed in presenting
such proportional slates would not able to guaruatey proportionality in the outcome, as
the overall composition of the council is the résafl the winning candidates of different
party lists (and not different ethnic lists).

24.  Art. 23 points outAll voters having permanent residence in the arethat unit who
come to the polls, shall elect, on the basis ofdlates of candidates, all members of the
unit's representative bodyThis provision excludes any separate voter rolisethnic
representatives elected by the voters of their grexclusively. If we take the letter of the
legal provision we have thus an electoral systemitéid at using direct and explicit strategies
to protect minorities by reserving quotas at thelef candidature without however assuring
proportional outcomes. At the same time, all parfeeoposing candidates are obliged to
present mixed slates of candidates and the systesiimcludes a major incentive for inter-
ethnic coalition building. Without any clear prowis about the ranking of candidates within
the slates, the necessity to include proportiongdfyresentatives of minorities does indeed
not guarantee their election to the local and megjicouncils.

25. There exist two solutions to address this @bl The first solution would remain
within the overall logic of the electoral system fnpviding forbest loser seats according to
the Mauritius model. If the electoral outcome didt meflect the established quotas, the
lowest-ranked winners according to the d’Hondt folanwere to be substituted by the best-
placed minority candidates from the same lists. $aeond option would be to shift to a
majoritarian electoral system witbpen party lists (and possibly multiple voting) where
voters cast their votes for single candidates eni#its, and the seats would be distributed to
the candidates obtaining the highest number ofsviatking into account the agreed seat ratio
between the different groups (Lebanese model).

26. The application of all such systems, howevas, inevitably two drawbacks, as first
someone has to decide on the quotas, and secont aduigration and demographic change
the population ratios of different groups may shift the quotas need to be revised regularly.
The Croatian Local Electoral Law has opted hereafdess fortunate solution in giving the
local and regional self-government units the auteydo fix the quotas. It is true that the
interim provision of Art. 61 (that will be analys&ddetail below) with its mentioning of the
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census results indicates that the local and retioodies will have a limited autonomy in

interpreting the proportional shares of their miti@s. But it would seem much wiser to

confer these competencies to an independent comomisisat is established before each
local/ regional election, composed of parliameatasi and/or representatives of minorities,
that decides on the basis of the census resulisfaretessary, additional evidence.

27. The difficulties encountered during the 200&ctbns are a perfect illustration of
these dilemmas. As the Electoral Law was prepaust in time before the elections, the
electoral system did not work as described above.6A states thait the regular elections
2001, the proponents of slates shall, while comgithe slates, acknowledge the principle of
the adequate representation of the minority popaigt taking into account the local
circumstancesThe Law additionally provides for by-electionsh® held within 90 days after
the results of the 2001 census are published ierdadcorrect eventual under-representation
of minorities. It has been pointed out in detaithie OSCE report that these provisions lack
specific operational rules how exactly to orgarszeh by-elections. And it remains to be
seen to what extent such by-elections will everhedd, if the results of the census are
published.

28. The Croatian legislator has made it clearttiaicensus should serve as a basis for the
definition of quotas and reserved seats. At theesime the census has reserved to citizens
the right to declare or not to declare their aliegie to a ‘nationality’. The proportional
guotas will therefore reflect only the figures bétdeclared adherents of such minorities. But
there are certainly no better definitional critetfean self-ascription. Such dilemmas are
aggravated by the specific refugee context of @Gaoaith a number of would-be citizens of
Serb origin that may be hindered from applyingditizenship (and consequently to increase
the minority quotas within their original places refsidence), and data on Croatian citizens
who have never lived in Croatia that may artifilgiablow up quotas of ethnic Croatians
within contested constituencies. Electoral provisiocan't offer any short-cut to the
resolution of these problems. If the decision letato explicitly reserve quotas within the
electoral system there is also a need for defméticriteria, and the census is certainly the
most objective one available. As minority repreagwes have already raised scepticism with
regard to the reliability of the census resultg, definition of quotas for the 2005 elections
should take into account (as proposed above) additievidence or data. Whatever data are
used to calculate proportional quotas for minagitie ethnic identification of voters will not
always remain a secret, especially in the smadieall constituencies even without formal
identification in the voters’ registers.

29. The explicit reservation of seat contingents fiminorities should always be the
strategy of last resort if anything else failsnmlay temporarily be the adequate policy in a
country still marked by civil war and refugees. redy on the free democratic competition is
in the medium- to long-term a much better strateagyd it avoids the politically sensitive
issues of searching objective criteria and obligiiizens to define their ethnic identity in an
either-or way that may no longer reflect the socgallities in the country. Finally, we have a
number of local contexts where the minorities aoereally minoritarian. The Electoral Law
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even includes a special clause that somehow ‘pgdtethnic Croatian interests by assuring
proportional representation in those units which members of ethnic and national
communities or minorities comprise the majoritypaipulation (Art. 9 para 2). As far as
minorities are regionally concentrated (like thalifins) they might indeed not need any
assured proportional representation in local cdsnaecause they would automatically be
relative strong contenders in those localities wtibey live.

4. Preliminary Conclusions

30. Our analysis of the Croatian Local ElectoralvLkads to a somewhat puzzling
conclusion. Theregular and theinterim provisions of the Electoral Law need to be
analytically distinguished. Theegular provisions represent with some minor exceptions, a
valuable approach, but need specification in thespextive of the forthcoming 2005
elections. The late adoption of the Law led totaagion where a number of minority-relevant
provisions could not be implemented, but it is beydhe competence of this author to
evaluate to what extent this lacuna results froendifficult organizational contexts or a lack
of political will to guarantee the fair represergat of minorities within elected local and
regional institutions.

31. Although the electoral system provided for tme tLaw if implemented (and
complemented by additional provisions like the temtions presented above) could offer
good prospects for ethnic conciliation, the obligiatto present mixed lists in the local and
regional contexts is without any doubt a very sgrémrm of electoral engineering that relies
most probably on some elementary social pre-canditi Without any political will to
calculate quotas and establish mixed lists suclkrahiguous electoral system might also
produce counter-productive effects. The only renmgiralternative is then the establishment
of separate rolls, i.e. separate elections for ntiee by minorities.

32. Finally, there is certainly a need to improJee tcoherence of the different
constitutional and legal provisions that regulatézenship and electoral contests. The
consistent definition of ethnic groups and minestithat are entitled to be represented is a
particular urgent case. One should, however, niokktthat a complete harmonization of
electoral regimes between the different territoladels will serve best the interests of the
minorities, nor the principles of democratic regmation in general. Whereas minorities
need a formal and strong protection at the natidenatl, minorities operate in different
circumstances at lower territorial levels, and rigknefit from less rigid and formalized
proportional rules. A consequent policy of fair megentation needs to also tackle the
question of proportional access to public officetla local level which necessarily goes
beyond legislative institutions. And while there ayood reasons to allow external votes for
national elections, we can’t see any in the cadecafl and regional elections.



