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I ntroduction

1. Following the local and regional elections heldGnoatia in May 2001, the Congress
of Local and Regional Authorities of Europe (CLRA&Juested the Commission at its"47

Plenary Meeting, held in Venice on 6-7 July 2001provide its opinion on the Croatian law

on local and regional elections. This request weiterated by letter of 6 September 2001,
indicating the particular concerns of the CLRAEiegard to minority issues as regulated
by this law, including the respect of the principlieproportional representation, the use of
the 2001 census to determine minority populatioel® the relationship between the law on
local and regional elections and other laws suchtlas draft Constitutional Law on the

Rights of National Minorities in Croatia, the arrgements with respect to internally
displaced persons and the identification of votgrsheir ethnicity.

2. This opinion examines the Law as adopted by thatwo Parliament on 6 April 2001,
in particular from the perspective of minority peotion. The following documents have also
been taken into account: the Opinion of the Vefloenmission on the Constitutional Law on
the Rights of National Minorities in Croatia (CDMNF (2001) 14); its Opinion on the
Amendments of 9 November 2000 and 28 March 2001 tGonstitution of Croatia (CDL-INF
(2001) 15); its report on Electoral Law and Natioridinorities (CDL-INF (2000) 4); the
CLRAE Report on the Local Government Electionsroatia of 11 June 2001; the Final Report
of the Office for Democratic Institutions and HumRights (ODIHR) on Local Government
Elections of 11 July 2001; and the Opinion on Cieaif the Advisory Committee on the
Framework Convention for the Protection of Natiomdihorities (Advisory Committee) of 6
April 2001 (CM (2001) 88).

3. General considerations on electoral systems anagt #féects on the protection of the
rights of national minorities are dealt with in tetemments of Mr Hartmann (CDL (2002) 16, at
3.1 and 3.2) and in the Commission’s report on et Law and National Minorities (CDL-
INF (2000) 4). <The present opinion was adoptedtfly Commission at its B0Plenary
Meeting, held in Venice on 8-9 March 2002.>

| Per sons entitled to vote

A Acge

4, The right to vote is guaranteed under this Lawedmspns 18 years and over. Whereas
it is not unknown to grant the vote to persons ymuinthan this (some South American
countries have indeed lowered the voting age toofdS5L6 years), the right to vote is
commonly granted at 18 years and this condition e&yainly be said to be in conformity
with international standards. This condition haspecial impact on minorities.

B Nationality

5. There is a growing tendency in Europe to grantitjie to vote for local representative

bodies not only to citizens but also to resident® \@re not citizens of the country concerned,
but have had residency there for a considerabl®ga@f time (not necessarily permanent
residence or domicile within the meaning of varitass). This phenomenon may be observed
within the member States of the European Unionjéstito particular arrangements taking into
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account the situation in each member State). litiaddthe Council of Europe Convention on
the Participation of Foreigners in Public Life abdal Level (1992) recommends granting
foreigners the right to vote and stand for locat&bns provided that they have been lawfully
and regularly resident in the host country durimg five years preceding the election.

6. The restriction of the right to vote to Croatiatizeins, in the first paragraph of Article 2
of the Law, deserves reconsideration from thispesatve.

7. In relation to minorities, reference is made herghe Commission’s Opinion on the
Constitutional Law on the Rights of National Mirt@$ in Croatia (CDL-INF (2001) 14 at p. 3),
which stated that "except in the case of politiggdresentation at levels other than the local
level, citizenship is generally irrelevant to thentent of internationally prescribed minority
rights". The Commission further stated (at p. 4t tine provision in the Croatian Constitution
restricting the right to vote and the right to tadeet in the conduct of public affairs to citizens
"may generate some problems for the effective engoyt of these rights by persons belonging
to minorities who are not, or not yet, citizengGrbatia". This restriction would seem to be the
more problematic since the 1991 Law on Citizenghgaid to be disadvantageous to those who
are not ethnic Croats, whereas ethnic Croats wieodutside Croatia do have the right to vote
(see the CLRAE draft Report at p. 5, the ODIHR Freport at p. 7, the Opinion of the Advis-
ory Committee 8§ 27 and below). It would be advisabl revise both the Constitution and the
1991 Law on Citizenship in these respects.

8. Finally, Article 9 of the Law on Voter Registersguires voters to be identified by
ethnicity. It is not clear whether that requirembas a legitimate aim, given the fact that there
are no separate elections for members of minarisce the voter registers are public
documents, the requirement may involve a risk Espns belonging to certain minorities (see
the Opinion of the Advisory Committee § 19). It mbe recalled that, according to Article 3,
paragraph 1 of the Framework Convention for thetedetmon of National Minorities, “every
person belonging to a national minority shall hthesright freely to choose to be treated or not
to be treated as such”.

C Permanent Residence

9. The requirement of permanent residence in the cmiicerned raises the issue of
special facilities for displaced persons in Crqdtia whom it remains problematic to change
permanent residence (see, with regard to the 20Xl élections, the CLRAE draft Report at
pp. 12-13 and the ODIHR Final Report at pp. 8 add The application and interpretation of
the term “permanent residence in the area” areadfiqular importance within the current
political context in Croatia, in which the issuet the return of Serb refugees, equal
opportunity for citizenship rights regardless dfirecity and the full restoration of property
rights remain unresolved or only partially resolvétbwever, it should be noted that the
difficulties experienced by former Croatian citiseof Serb origin in renewing their
citizenship, and thus their voting rights, fromitheurrent place of residence arise largely
from problems in the citizenship laws. This is asue that should therefore be repaired
through amendments to the citizenship laws, andhmotgh electoral legislation.

10. Furthermore, the Constitutional Court ruled in 1988t the Constitution allowed
ethnic Croats living in Bosnia and Herzegovina aottling dual citizenship to vote for local
government elections in Croatia. Whereas there bbeagome reasons to relax the residency
requirements fomational polls (especially with regard to the importance roinority-
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sensitive political decisions taken at this levell)ch arguments hardly exist for local and
regional elections. Problems of transparency ameesscto judicial review, which already
arise with respect to external voters participatinghational polls, as well as the crucial
influence external voters may have on the resularofelection if they are numerous, are
compounded in the case of local elections by thetfeat the representatives at this level will
be deciding on matters that are of great importaadée local community but generally of
little relevance to external voters.

11. Asis described in the electoral reports, the speeoting arrangements for displaced
persons were not covered in the Election Law. Téisto certain organisational obstacles
witnessed during the 2001 elections in some poBtagions for displaced Serb voters.

12. In sum, both the application and the interpretatibthe term “permanent residence in
the area” in Article 2 need clarification in orderensure that displaced voters can effectively
exercise their right to vote and to avoid falsifioa of the results of local elections.

[ The Electoral System and itsImpact on Minorities

A Proportional System Using the d’'Hondt Method diio8ating Seats

13.  Article 9 of the Law reflects the principle of pafionality of seats for the majority and
the various minorities living in the unit concerngste also Articles 15, 44 and 132 of the
Croatian Constitution).

14. It is to be welcomed that the term "minorities"nist defined, and especially that the
minorities are not listed. However, here the sabservation arises as that made by the Venice
Commission in its Opinion on the Constitutional Law the rights of National Minorities in
Croatia (CDL-INF (2001) 14, p. 3yiz. that a list of minorities is still valid in the &mble of
the Constitution. As long as that Preamble hasbeasn amended, the Law should state
expressly that "minorities” in the sense of the Liawot restricted to those minorities that are
listed in the Preamble of the Constitution.

15. The electoral system is laid down in Articles 9 drid24 of the Law. A system of

proportional representation — which generally fagosmaller groups and is therefore more
advantageous to minorities — is provided for, vaithcked lists in a single constituency at the
level of each local and regional self-governmernit.urhe number of seats in each unit is
stipulated by the unit's statute. A 5 % threshadapplied for all elections. The d’Hondt
method was used for the calculation of seat digfidbh. The mayor is not elected by the
population, but by the elected representativesheflocal council. The mode of his or her
indirect election is not regulated in the Law.

16. The 5 % threshold is quite high and tends to favarger groupings, to the detriment
of small political parties. It should be noted atllsat the lower the number of seats in a unit —
a matter not regulated by law but left for the gis¢ of each unit, as described above —, the
lower the probability that the (proportional) repeatation of minorities will be achieved. For
instance, in elections to small local councils wotlily seven to ten seats, minor parties will
need to obtain between eight and twelve percentadid votes in order to have a
representative elected. Tle factothreshold may therefore in fact be higher than ki
down by law. Again, this acts to the detrimentrofd (often minority) political parties.
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17.  The Commission questions whether such a thresheltdether the 5 % legal threshold
or a higherde factoone — would be in accordance with Article 15 @& @onstitution and with
the text and purpose of Article 21 of the draft &dational Law on the Rights of National
Minorities in the Republic of Croatia, which aim ahsuring to national minorities on a
proportional basis the right to political represgion at state and local levels and participation i
public affairs. (In that same draft Constitutiobalv, in relation to the Croatian Parliament, it is
provided under Article 20 that minorities formirgs$ than 4% of the population shall together
have at least 6 seats in the Parliament.)

18. Furthermore, certain ambiguities arise with regardthe concept of proportional
representation used in the Law. This applies itiqdar to the comparison of Articles 9 and
61. Article 9, paragraph 1 states that “statutesooél and regional self-government units
shall determine the number of members of represeatdodies from amongst Croatian
citizens, members of ethnic and national commusitie minorities, in accordance with the
proportional share of their members in the total populatiorihef unit.” But Article 61 also
refers to the principle of ddequaterepresentation” of the minority population in the
compiling of electoral slates. This expressionlgoaised in paragraph 2 of Article 9, with
reference to the representation of Croatian peiopdeeas where they are in the minority. The
question therefore arises as to whether Articlad paragraph 2 of Article 9 may soften the
criteria arising out of the first paragraph of Alé 9, to the disadvantage of minorities.

19. It would be difficult to find an answer to this cai®n in the Law itself, and no other
law precisely regulates these questions. It is tina¢ the Constitutional Law on the Rights of
National Minorities is still only at the draft seagHowever, extensive consultations on the
draft of that law have been held and its highlyrfeavork-like character was criticised by
inter alia the Venice Commission. In response to that olgaatame the explanation that the
constitutional law was intended to provide a geh&emework to be filled in with other
specific laws. That is how Article 13 of the Dr&bnstitutional Law should be understood
when it states: “Members of national minoritieslshelong with the general and equal right
to vote for members of representative bodies oldhal and regional self-government units,
have the right to elect a certain number of membérspresentative bodies in proportion to
the percentage they make up within the total pamraof the unit, in accordance with a
special law and statute.” Without a doubt, the lawrently under analysis is just such a
special law. It should therefore be filled with gnésocally precise and exhaustive content
that leaves no room for doubt as to the scope efptinciple of proportionality. Not every
law can or should be a legislative framework.

20. Article 23 provides that: “All voters having pernent residence in the area of that
unit who come to the polls, shall elect, on thesasthe slates of candidates, all members of
the unit's representative body.” This provision lexies any separate voter rolls or ethnic
representatives elected by the voters of theirgexclusively (and will therefore need to be
amended if the Constitutional Law on the Right®National Minorities is eventually adopted
as it stands). According to the letter of the lgmalvision, the electoral system is thus limited
to using direct and explicit strategies to protaatorities by reserving quotas at the level of
candidacy. All parties proposing candidates aréggetito present mixed slates of candidates
and the system thus includes a major incentivenfiar-ethnic coalition building. However,
without any clear provision about the ranking afididates within the slates, the necessity of
including representatives of minorities proportibnadoes not guarantee their election to the
local and regional councils and does not ensur@optional outcome.
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21. Finally, it may be noted that it is not clear fraire Law how the principle of pro-
portionality of Article 9 and the resulting fixiref "proportional shares" may be reconciled with
the freedom of choice of voters laid down in AgidO. Article 23, which regulates how the
members of the representative bodies are eleqtedks of a "proportional electoral method",
but that does not seem to relate to the composiaiothe constituency in a majority and
minorities. If a voter declares that he or she tgdoto a certain minority, and consequently his
or her vote is taken into account in determinirg'{proportional share", does that mean that he
or she may vote only for a candidate belongindpéoseme minority? And if several members of
a certain minority do not wish to do so, given thet that the voting is secret, how could that
affect the "share" of that minority?

22. The issue is also still not sufficiently clarifidxy Article 21 of the draft Constitutional
Law on the Rights of National Minorities in Croatia

B Procedures for the Implementation of the Propo#lity Principle

i) Composition of Electoral Slates

23.  The system of proportional representation is sonegicriticised, in general terms, for
encouraging the creation of parties along nationathnic lines. Article 61 of the Law appears
to try to compensate for this effect, at leastame extent, by providing that, “At the regular
elections 2001, the proponents of slates shallevdaimpiling slates, acknowledge the principle
of the adequate representation of the minority [ajom, taking into account the local

circumstances.”

24.  This provision is nevertheless unsatisfactory,thay reasons. First, it does not require
parties to place minority candidates in positiorere they have a reasonable chance of being
elected under the system of blocked lists laid ddwnthe Law. Article 11 paragraph 3
mentions only the obligation to pay heed to the@gpgle of gender equality, but is silent on
ethnic proportionality. Even those parties that mige seriously committed in presenting
such proportional slates would not be able to guaeany proportionality in the outcome, as
the overall composition of the council is the résafl the winning candidates of different
party lists (and not different ethnic lists).

25.  Second, Article 61 of the Law, which is part of thésrim and final provisions, only
relates to the regular elections of 2001 and waddsequently, seem to be of no relevance any
longer, unless the Article will be amended to reééefuture elections. It does not contain any
sanction for the situation in which the adequaprasentation provided for is not "adequately”
reflected in the proposed slate (for the rathertuditng figures concerning minority
representation on candidate lists, see the ODIHIRI Report at p. 17). Furthermore, Atrticle 61
provides, in a rather vague fashion, for additioglattions in the case that the elections held
have not resulted in proportional representationadional minorities. This system of additional
elections (“by-elections”) is discussed below.

26. On a more general level, the manner of list voijblpcked or open) has been the
subject of much discussion in all countries adaptiew election laws. Different arguments
favour each of those alternatives, and neithersteps the bounds of democratic standards.
The Croatian election law has adopted the methoatifig for the party leader and does not
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allow preferential voting within the limits of tteate. This solution undoubtedly strengthens
individual parties, especially the party leaderowias a decisive say in how the names of
candidates are arranged on a slate. The order ichveandidates are listed determines who
gets elected; the electorate exerts a smalleranfle on the concrete personal composition of
a given representative body. However, for the neastescribed above, this voting method
presents the disadvantage that it may disrupt timeiple of proportional representation of
minorities. At the same time, though, it avoids gibke strains due to internal campaigning
such as nationality appeals between candidatesgoren slate. It should be emphasised that
legal solutions that are less likely to trigger ftiots should be promoted. Therefore, even if
the possibility of voting for a given candidate Wibappear to constitute a better safeguard of
minority rights, this is not always the rule. letfore appears that the adopted solution may
be the better one in Croatia’s current situation.

1)) The System of By-Elections

27. A serious failing of the Law is that, while it plides, under Article 9, that the statutes of
local and regional authorities shall determine tiuenber of seats to be held by “Croatian
citizens, members of ethnic and national commuitie minorities, in accordance with the

proportional share of their members in the totgytation of the unit”, there is a remarkable

absence of clear provisions governing how suchngposition of the relevant bodies is actually
to be achieved. As mentioned above, Article 61 iples/for additional elections in cases where
the elections held have not resulted in proporticgaresentation of national minorities. It is not
clarified, however, how such additional electionl be held and who may participate in them;

only the minorities which are under-represented?

28. ltis also not clear how the results of these amthl elections will be combined with the
results of the original elections. Will those etettandidates, who were listed last on their res-
pective slates and who do not belong to the ndtimonaority concerned, have to resign to make
room for candidates of the same slate who belortgemational minority concerned and who
have been elected in the additional election? Gbisequence would amount to disrespect for
the mandate given to the former by the voters,\aodld create a cause for ending a term of
office before its expiration that is not listedArticle 7. On the other hand, adl hocincrease of
the membership of the elected body to provide $eathe additionally elected members, would
also seem problematic and be in violation of tHevent statutes and regulations determining
the size of the representative bodies (see alsOEHEIR Final Report at p. 6).

29. Two solutions to address this kind of problem existhe laws of other States. The
first solution would remain within the overall lagiof the Croatian local and regional
electoral system by providing for “best loser statxording to the Mauritius model. Thus, if
the electoral outcome did not reflect the establislquotas, the lowest-ranked winners
according to the d’'Hondt formula would be subséitutby the best-placed minority
candidates from the same lists. The second optardibe to shift to a majoritarian electoral
system with open party lists (and possibly multiptging) where voters cast their votes for
single candidates on the lists, and the seats wweildistributed to the candidates obtaining
the highest number of votes taking into accountafeeed seat ratio between the different
groups (Lebanese model). Other solutions may asind, such as applying the system of
double representation governing the elections etSttate level, as provided for by the draft
Constitutional Law on the Rights of National Mirntges in Croatia, to the elections at the
regional and local levels; but in any case, itsseatial that clear provisions on this matter be
included in the present Law.
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i) Use of the 2001 Census in Determining Mino@iyotas

30. The Law additionally provides (Article 61, paragnad) for the by-elections discussed
above to be held within 90 days after the resdlthe 2001 census are published in order to
correct eventual under-representation of minoritieeemains to be seen to what extent such
by-elections will ever be held, if the results betcensus are published. In addition, the
method of determining the size of the differentugp®is highly disputed, for instance in relation
to the position of refugees, displaced persons Gruditian citizens living abroad, while for
many persons belonging to a minority it may be [aofatic to identify themselves as such in a
census, especially for Roma, out of fear of disgration or intimidation (see the ODIHR Final
Report at pp. 6-7, and the Opinion of the AdvisGgmmittee § 20). Moreover, the census
guestion on ethnicity, correctly reflecting therwiple that no one can be obliged to declare
themselves as belonging (or not belonging) to amgrgminority, was a voluntary question.
(See the ODIHR Final Report, p. 7.) The proporticnaotas will therefore reflect only the
figures of those persons having declared themselsd®longing to such minorities.

31.  Finally, the composition of the population, andréffere the numerical proportion of the
different groups, will be subject to changes. lmglear on what occasions and how frequently
changes in numbers will be taken into accountlotating seats.

Il Specific Provisons Having a High Impact on National Minorities
Article 11

32. ltis not clear from this provision whether theseaiminimum numerical requirement for
the registration of a political party, while Artcll2 requires a minimum number of signatures
for the proposal of an independent slate.

33.  There is no special provision for the proposal bigarities of slates for the election.
This again raises the question of how the propuatity principle of Article 9 is to be put into
effect. Do the minorities have to establish a sspapolitical party or have to propose an
independent slate as a group of voters to guar#tmaeeandidates will be elected for the number
of seats proportionally allocated to them?

34. There seems to be no sanction if the obligatioreuttte third paragraph to take care of
the principle of gender equality in composing tlaes is not met. In fact, during the 2001 local
elections the requirement was not implemented wers¢ instances (CLRAE draft Report at p.
12; ODIHR Final Report at p. 18).

Article 12

35. There is no provision in Article 12, identical teat of Article 11, stipulating that the
proponents of an independent slate shall be obligethke care of the principle of gender
equality. This difference does not seem to befjedti
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36. Does the minimum numerical requirement of signataso apply to minorities who
wish to propose an independent slate, even if dked humber of members of the minority
concerned residing in the unit and entitled to ¥®tess than the required number of signatures?

Article 14

37.  The time-limit of 12 days for forwarding proposestd of candidates to the competent
electoral commission, laid down in the first paegr of Article 14, appears rather short given
inter alia the requirement under Article 15 that lists camtie same number of candidates as
the number of members of the representative boithg ledected.

38. The text of the second sentence of the second e@tagseems to start from the
assumption that voters may only propose one indkggnslate, because if more slates are
proposed, the prescribed name has no distinguish@aning. However, there is nothing in the
text of Articles 11 and 12 to suggest that votensnot propose more slates, provided that for
each slate the minimum numerical requirement fdléd. This has to be clarified.

Article 15

39. The requirement that the ethnicity of candidatem&ntioned would seem to serve a
legitimate aim only if that requirement relatesaimy way to the proportionality principle laid
down in Article 9 (see above, part I.B). If for theats proportionally allocated to the majority
and minorities in the unit, candidates are eleciedhe basis of separate slates, there would
seem to be no justification for requiring that ddates reveal their ethnicity if they do not figure
on a specific minority slate. If, on the contraitye "proportional shares" are brought about by
counting the candidates of a certain ethnicity \whwe been elected, it is not clear how it may
be guaranteed beforehand that the "proportionaékall be achieved, while it is of course not
possible to change the results of the electiormder to give effect to proportionality without
holding additional elections. (See, however, timearks at the end of the observations in section
II.B.ii) above.)

40. The decision of the Constitutional Court that, lishof candidates is no longer complete
due to events other than the decease of a candidatist is no longer valid, could amount to a
frustration of the right of proportional politicgdarticipation. This solution is obviously
disadvantageous for every political grouping. le ttase of minorities, however, it has an
especially negative dimension since it can bringuatthe elimination of an entire minority
slate, thereby completely violating the principle poportional representation defined in
Article 9. Imprecisely formulated provisions of thlaw therefore lead to internally
contradictory principles within the framework ofimgle law. The Law should be amended to
remedy this undesirable effect, for instance bpwvahg lists of candidates to contain more
names than the number of seats available or byidmgvwhere necessary for a procedure to
add names to a slate that would avoid the elinanaif the entire slate.

Article 17

41. The provision does not take into account the incfu®f independent slates by their
name.
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Articles 18 and 19

42.  The question of access to the media is address$gdeny briefly (Article 19). It should
either be developed in the present law or treatedmore substantial manner in other pieces of
legislation. Is there a guarantee of access tma@tenal and local media? And if so, does that
mean access to the public media only, or alsoe@tivate media? What tools of expression are
covered by the notion of "local public informationtlets"? Is the guarantee of access "without
obstacles" not too absolute? One could think o&ssary restrictions as to time and place, and
of certain measures necessary to protect publieradd to protect the rights and interests of
others. Are all forms of access free of charge? tWheeant by "under equal conditions"? Is
that formal equality or substantive equality prajpmal to, for instance, the membership of the
political party or coalition, or the number of sigares of independent slates? And finally, what
sanctions are involved, if access and coverage nate given in conformity with the
requirements?

Avrticle 21

43.  An exceptionally important problem, to which theoper importance is not always
attached, especially in what are known as the newodracies, is the issue of compensating
campaign costs. The basic question is whether tiite should finance political parties or
whether they should be left entirely to their ovsaurces. Various arguments favour one or
the other alternative. The law under analysis hgied for a solution whereby the state
provides compensation for elections. However, Aetzl, which deals with this problem, is
exceedingly general. Political parties and leadérisndependent slates that gain a minimum
of one member in a representative body at theietectshall be entitled to the compensation
of electoral campaign expenses. But the details bhaen left to the government’s discretion.
This is unsatisfactory, since, regardless of wrightem is chosen, it must in any case be
precisely defined in the election law, or possilitly the law on political parties. The
opportunity to regulate this matter in the predam has not been tapped, and that constitutes
a major shortcoming of the law. Leaving the madetirely up to the government without
any clearly legislated rules always spawns theathd preferential treatment of certain
parties or of corruption. Historical examples otlsyphenomena are not in short supply.
Hence, this is one of the more serious defecteaptesent law.

44.  Particular issues that require clarification inéuthe criteria for determining the amount
of compensation; the questions whether the numbeandidates elected or the number of
members of the political party are relevant factarsether the fact that a political party will
have members who pay a contribution, which usuallynot be the case for an independent
slate, will be taken into account; and whetheredhierroom for "positive discrimination” to
enable presumably minorities to participate effedyi in the elections.

45.  Provisions are lacking concerning the use of thed$uprovided and concerning
reporting and auditing (see, however, Article @dtparagraph, of the Constitution).

46.  Provisions are also lacking concerning other seumiefinancial support and their
limitations, and concerning the disclosure of sesifsee, however, Atrticle 6, third paragraph, of
the Constitution). Private support for politicalrigs may put national minorities in a disad-
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vantageous position. Will financial support by #ie state of a national minority be allowed?
Who will supervise the sources and amounts of Gi@support and their use, and which sanc-
tions are provided for any misuse?

Article 26

47.  Since the State Electoral Commission also supentise work of regional and local
electoral commissions, its composition is alsovaate for the elections of members of the
representative bodies of regional and local umisragraph four provides for the extended
composition of the State Electoral Commission Far tepresentation of political parties in the
Commission, but not for representation of thoseonities whose voters are not affiliated with a
political party (nor of other voters who supportiépendent slates). Furthermore, a qualified
majority should be required for the decisions &f ¢hectoral commissions in order to avoid the
political majority imposing its views too easily.

Avrticle 27

48.  For the composition of the regional and local eledtcommissions the same holals
fortiori: there is no provision for the representationhafse minorities whose voters are not
affiliated with a political party (nor of other &t who support independent slates). Since the
electoral commissions determine the voting resoitshe respective units (Articles 46-49),
representation on these commissions is instrumentasupervising that equal political
representation is ensured.

49.  The provision according to which the chairpersohglectoral commissions of a unit
shall be graduate lawyers is praiseworthy, anddcbelextended to their deputies (cf. Article 32,
paragraph 4, where a similar requirement alreagiexpto both the chair and the deputy chair
of a voting committee). In addition, there shoutddn express provision that the chairs of the
electoral commissions and their deputies shalhbependent and impartial persons.

Avrticles 28-32

50. Since the electoral commissions appoint the mendidhe voting committees and since
in the composition of the former no representatibminorities is guaranteed (see comments on
Articles 26 and 27), there is also no guarantetrttiaorities are proportionally represented in
the voting committees. As these committees haemsoire the regularity and secrecy of voting
(Article 32, first paragraph), decide on whethemot a voter is allowed to vote (Article 41),
visit voters at home who are not able to come ® pblling station (Article 42, second
paragraph), count the votes (Article 43, seconégraph) and establish the voting results
(Article 44), such proportional representation nstiumental to the protection of the voting
rights of minorities. The possibility of appointimgonitors, provided for in Article 34, does not
offer full compensation for this lack of proportanrepresentation, given the difference in
functions and powers between the voting commitieelsthe monitors.
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Article 34

51. There is no special reference to national minaritie groups which shall have the right
to appoint monitors, although national minorities aot necessarily covered by the category of
"political parties and voters who proposed theeslahor by the category of "non-governmental
associations". The right of minorities to appoibservers for the elections in those units where
their members participate in the elections ancdcanelidates, is a very effective tool to supervise
the implementation of their equal right to vote ém@roportional political representation.

Avrticle 37

52.  The wording of the second paragraph confirms thata@an only vote for a whole slate

and not give one's preferential vote to a candidéi is not number one on the list of the slate.
The effects on national minorities of this systeirblocked lists, as well as its effects on the
implementation of proportional political represdiata, are discussed above, at II.A and 11.B.

Avrticle 49

53.  Among the details to be announced, the ethnicityhef candidates elected is not
mentioned. This contrasts with the requirement uddtcle 15 that the ethnicity of candidates
be stated on the proposals of slates of candidatégagain indicates that the Law does not seem
to provide express guarantees for ensuring thatethe in fact proportional political
representation of minorities at regional and Ideal. This makes the conformity of Articles 9
and 15 with the Framework Convention for the Pratecof National Minorities still more
doubtful.

Avrticle 52

54. If a certain minority does not participate in tHections as a separate political party or
with an independent slate, its right to raise dipes with the Constitutional Court concerning
irregularities in the candidacy procedure wouldnsde be insufficiently guaranteed. Such a
right to raise objections with the Constitutionau®t is, however, of vital importance to ensure
proportional political representation. In fact, thevisions of this law omocus standiwith
respect to lodging objections with the ConstituiloGourt are very restrictive in general.

Articles 53-56

55.  If objections to the electoral commissions may alsly be submitted by political parties

and coalitions, or by leaders of independent slaies same observation holds that the
possibility for minorities to have their right tagportional political participation ensured, is

insufficiently guaranteed.

56. The third paragraph of Article 56 provides thatagpeal to the Constitutional Court
shall be submitted through the competent electoomhmission. Since the appeal will be
directed against the decision of that very elettmwanmission, this provision could negatively
affect the free access to the Constitutional Cailst for representatives of minorities.
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57.  ODIHR reports, however, that during the 2001 Iegacttions the appeals process was
properly conducted with adequate recourse to aea@nd that the appeals were duly con-
sidered (Final Report at p. 9).

Article 61

58.  See the observations made in the context of thenamts on proportional representation
in section I1.Bii).

59.  The third paragraph of Article 61 provides for firecedence of the statutes of regional
and local units over the present Law in the mattgrarticipation of national minority members
in the representative bodies. This precedenceelaosld seem to be of too general a character.
If the statutory provision concerned provides fochs participation but does not guarantee a
"proportional share" in the sense of Article 9, kger must have precedence in order to ensure
the right of proportional political participatioMoreover, the relation between the statutes and
the present Law may also raise a constitutionakisghich should ultimately be settled by the
Constitutional Court.

v Other Provisions
Article 3

60. The provision in the fourth paragraph that the teom office of members of
representative bodies shall last until the annaumece of the decision to call elections or to
dissolve a representative body, may have as at ibsuila rather long period of time lapses
between the ending of the term of office of therear members and the official announcement
of the results of the new elections, during whidmigrd no representative body would be in
function. Consideration should be given to eithesuging that the new elections will follow
shortly after they have been called or shortlyrafie dissolution of the representative body, or
to inserting a transitional provision to the effélcat the term of office of the members will
continue until the moment the outcome of the adestis officially announced. The fourth para-
graph also creates the impression that the Goverrnofi€€roatia may at its discretion determine
the duration of the term of office by calling neveations. However, this is clarified by the
provision in the following article that “regularegtions shall be held on the third Sunday of the
month of May, every four years”.

Article 5

61. Inthe second paragraph, the President of the Repsibot mentioned as a function that
is incompatible with the membership of a represamtdody. This reference should be added.
Article 7

62.  After the third dash, there is a reference to atceerdict sentencing the member to a
unconditional prison sentence of more than six hmrthe words "on the day of the coming into
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effect of the court verdict". If the court verdistopen to appeal, does the term of office indeed
end on the day of the coming into effect of thedier or on the day on which the period for
appeal has been lapsed without an appeal havimglbeéged, or, if an appeal had been lodged,
on the day the final judgement is pronounced? fi&esls to be clarified.

Article 8

63.  This provision needs to be rephrased for the sbkéaoty. The first paragraph creates
the impression that each member of a representbtvdy has a specific deputy, while it
becomes clear from the second and third paragtegitas a rule one and the same non-elected
candidate will figure as a possible substitute thar first member out of a group of several
members who is suspended or whose term of offiasesebefore the expiration of his or her
term of office. An alternative may be consideregtn the second and third paragraph at the
beginning and to add a paragraph concerning tHacepent of those members who have not
been elected on a party slate or coalition slate.

64. In any case, these provisions should be modifiedrofer to make clear that the
candidate that replaces another candidate whaoseofesffice has been suspended or has ceased
is the first non-elected candidate on the list thiadl the party cannot choose a replacement freely
on the list. Otherwise, the order of the list woldiske its meaning, since it would be possible for
a party, when a candidate at the top of the Iggres, to replace him or her by someone from the
bottom of the list.

Article 50

65. The important question of the financing of the &ters (Article 50) is addressed only
very briefly. This should either be developed ia fresent law or treated in a more substantial
manner in other pieces of legislation.

\/ General Remarks

66. The aim of the present law does not appear to beabwith every question arising in
the field of local elections. The Commission therefconsiders it acceptable that the law
does not deal with issues that may be dealt witbtier laws, such as the registration of
voters or certain sanctions to be imposed for faguto respect this law. However, it would
be advisable for explicit references to be madsuch laws at the relevant points in the
present law. Care should also be taken to ensatectimcepts referred to across a number of
laws do not become incoherent through the simgetfat the relevant laws were adopted at
different times and in very different political atejal circumstances.

67. In addition, the date on which this law went intteet, very close to election day, has
raised numerous doubts in terms of guaranteeirggoedd rights, especially those of persons
belonging to different nationalities. The issuetloé propervacatio legisis one of the key
principles of a law-abiding state. Its significanicas been emphasised by both scholarly
literature and case-law. It should be noted thaglaation law is a special kind of law which
requires a longevacatio legisowing to the very nature of electoral procedufieso brief a
period between the date on which the law goes effiect and the date of voting does not
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provide sufficient guarantees for the fair preparatand holding of elections. This is
especially important given the complex nationadityiation in Croatia, unresolved problems
of the citizenship law and a lack of clarity aswhbich individual categories of people can
take part in the elections and in which conditio@sreful preparations are thus necessary
and, above all, these require time. Otherwise & lidisnanipulation is created with regard to
smaller or less well organised groups. This isrenfd aspect of the law that does not pertain
to its content, but it has an adverse effect onpibgsibility of guaranteeing fair elections.
(See for instance the ODIHR Final Report, p. 3-5.)

68.  Finally, it should be noted that a coherent polafyfair representation of national
minorities should also tackle the question of propoal access to public office at the local
level, which necessarily goes beyond legislativaitintions. This is an aspect that cannot be
dealt with in an electoral law but should be bammind for future developments in the law.

Conclusions

69. From the above analysis it may be concluded tleat_tw on the Election of Members
of the Representative Bodies of Local and RegiBeiftfGovernment Units is unclear on several
points. A number of ambiguities arise from insuéfitly clear or precise provisions, which
should be amended. Reference is made here inyartio the points raised above in sections
[l and IV. Furthermore, as the law does not de@hwevery question arising in the field of
local elections, the problems arising will in sow®ses require amendments also to other
laws. The fair representation of national minosité the local level may require amendments
in particular also to the Law on Citizenship.

70. Care should also be taken to ensure that the omkdtip between the concepts

contained in this law and in other laws that aready in force, but that were drafted in very

different political and legal circumstances, does become incoherent. Such incoherence
would not improve the guarantees of electoral sght

71. The absence of regulations with respect to the anadd financing of elections are
especially important lacunae. The present law daalem, particularly in these respects, to
constitute a certain framework which must be imbwétl precise substance before the next
election takes place. This must be done suffigjeintladvance of the next elections in order
to guarantee the fair preparation and holding efalections.

72.  There are moreover a number of serious flaws wimehan that the right of minorities to
proportional political representation at regionad éocal level, provided for in Article 21 of the
draft Constitutional Law on the Rights of Natiomdihorities in the Republic of Croatia, finds
insufficient procedural and material guarantegbén_aw under consideration. In particular:

- the application of a double standard with respedhé residency requirement for the
right to vote — non-Croatian citizens residing iro&ia cannot vote in these elections,
whereas Croatian citizens living abroad are edtiitevote — does not appear justified in
the context of local and regional elections, does meflect the general European
approach to participation in local and regionat®&ias, and has serious consequences in
particular for Serb refugees;
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- whereas the principle of proportional political regentation of minorities is enunciated
in the Law, the means of ensuring its implementadie not clearly laid down;

- the proportional system using blocked lists melas ¢andidates belonging to national
minorities will only be elected if they are placadfficiently high on the slate on which
they are running, and thus, even if the slates slebras reflect the proportional
composition of a given electoral unit, there is gwarantee that this will lead to
proportional representation on the relevant locaégional body;

- Article 61 of the Law, which provides that addittdrelections (“by-elections”) shall be
held within 90 days of the publication of the 206&nsus results if proportional
representation of minorities has not been achiedeés not regulate these by-elections
any further, provides no means of enforcement and any case an interim provision
applicable only to the 2001 local and regional tades;

- the legal threshold of 5% required for a list tedna candidate elected is quite high and
may exclude national minorities from being représgnand, if the council is small, the
de factothreshold may indeed be higher still;

- the requirement that candidates declare their @thr(Article 15) does not appear, in
combination with the other provisions of the Law, énhance the possibilities of
proportional representation of national minoritees laid down under Article 9, and
therefore does not seem to serve a legitimate aim.

73.  These factors have a significant impact on miregitit cannot be sajtima faciethat

the resulting limitations of the principle of praponal representation of parties as well as of
minorities have a legitimate purpose and are ptap@ to the aim pursued, also in an
international law perspective. It is especially ortpnt that these elements be amended and
clarified before the next elections, and suffiderih advance of them to ensure that the
preparation and holding of the elections is fair.

74.  Finally, these factors highlight the importanceadbpting the Constitutional Law on the
Rights of National Minorities. The adoption of thext — which has already been delayed by
several years — is vital to ensure that a cleandraork for the protection of national minorities
is laid down, within which the provisions of theepent Law will fill in the details regarding the
participation of national minorities in public litd the local and regional level.



