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I. Introduction

1. This opinion concerns the ,Draft Proposal for Rudé$rocedure of the Assembly of
the Republic of Macedonia®. The translation of Brft Proposal which is the basis for this
opinion is dated ,Skopje February 2002“. The Seurat of the Venice Commission has
indicated, however, that the Draft is a versionchihihas informally been agreed upon by the
Committee on Procedures of the National Assemblivatedonia in early May 2002. As
requested, the present opinion deals only witheissuhich relate to the question whether the
Draft Proposal correctly implements the (Ohrid) rReavork Agreement (Document CDL
(2001) 104 of 11 October 2001) and the relatedtdatisnal amendments.

Il. General Comments

2. The Draft Proposal contains no rules which exfjiaiteal with the ,Committee for
Inter-Community Relations”. Such a Committee isvited for in the revised Article 78 of
the Constitution of Macedonia. Since this Commititgys a decisive role with respect to dis-
putes regarding the application of the new Artié (2) of the Constitution of Macedonia
(which concerns the determination of the issuesaoich a double majority is required) it
should be regulated explicitly in the Chapter \(Articles 117-133) of the Draft Proposal.

3. In this connection it should also be noted that@inaft Proposal contains no rule to
the effect which working body is competent in ca$elispute between different working
bodies. Article 130 of the Draft Proposal only @ns a right for a working body which is
not competent to submit an opinion to the competsmking body.

4. The Assembly could enact more specific rules canogrthe names and competences
of its different working bodies in aad hoc manner. Since, however, the Committee for Inter-
Community Relations is a constitutionally mandatextking body and since the question of
determination of competences is a general quedtiappears necessary that these issues be
regulated explicitly in the Rules of the Assembly.

[ll. Comments relating to specific articles

5. Article 3: According to Article 3 (2) of the Draft ProposalMember of Parliament
who ,speaks” a (n official) language ,can use tlaamiguage at the Assembly sessions and at
the sessions of the working body“. According toiée 7 (5) of the revised Constitution of
Macedonia this provision must mean that it apptesny Member of Parliament who is
capable of speaking any official language to usa thnguage, independently of which
community he or she actually belongs to. Equatlys iunderstood that the term ,use“ does
not only encompass speaking but also writing.

6. Article 3 (3) gives citizensf other states who have been invited to participate in the
work of the Assembly the right to speak in theimolanguage. It is not made clear, however,
whether citizens of Macedonia who have been invitedarticipate in the work of the
Assembly (and who are not Members of Parliamentlehne right to use any official
language. This right, however, is guaranteed byckrt7 (5) of the new Constitution of
Macedonia. This should be explicitly stated in &ldi3 of the Draft Proposal.
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7. Article 17 (2) provides that Members of Parliament shall declaaker the
verification of their mandate, to which communityey belong to. This rule implies that
Members of Parliament must declare their commuaifiiation beforehand, that is for the
whole legislative period, without the possibilityahanging that affiliation. Such a rule could
be questioned on the ground that the Framework ekgeait and the pertinent Constitutional
Amendments always speak of ,Representatolaisning to belong to the communities not in
the majority ...“. This formulation might be integbed as implying that Representatives must
retain a choice. Such an interpretation, howeveesdnot seem warranted. It rather seems
necessary for the protection of minority groups aheéir representatives that group
affiliations cannot be changed at any time. Thislqtheoretically) open a possibility for
the majority to circumvent the double majority rudg encouraging some of their own
members to switch their affiliation in order to aist a majority within the minority.
Therefore, ultimately, Article 17 (2) is appropdat

8. Article 18 (2) should be amended so as to incorporate the ololigahder No. 6.8. of
the Framework Agreement.

9. Article 95 (2) provides that the Assembly decides by majority ,unless the
Constitution determines a special majority“. Thésa blanket rule which is designed to
incorporate the Framework Agreement-related chamdebe Constitution. Here again, it
should be made explicit which constitutional prauis are referred to (in particular Article
69 (2) and 114(5)).

10.  Article 107 does not provide for the possibility that there Btembers of Parliament
who do not belong to a parliamentary group (thisy a#so, and in particular, concern
Members who belong to a minority group). Thus,aih diappen that Members of Parliament
who originally belong to a parliamentary group leatwis group without joining another
group. In addition, depending on the electoraleysit can happen that Members are elected
in their personal capacity and not on the basispaifty affiliation. Such Members of
Parliament should be guaranteed a right to be albbeem at least one working group. They
should also have the right to make proposals comgelections. The issue of Members of
Parliament who do not belong to a parliamentarygralso concernArticle 118 (4).

11.  Article 113 serves to implement several Framework Agreemdatem constitutional
amendments. The Draft article raises a few techissaes which may only have to do with
translation:

- Article 113 (2) speaks of the Ombudsman, Article of7the revised Constitution
speaks of the Public Attorney. It is assumed thasé two concepts refer to the same
institution.

- Article 113 (3) deals with the election of judgdgiee Constitutional Court. It should
be made clear that the number of judges of the t@otisnal Court is nine, as Article 109 (1)
of the revised Constitution provides.

- Article 113 (4) deals with the election of the meardbof the Republic Court. It is as-
sumed that this body is the Republican Judicialr@dwvhich is provided for in Article 104
of the revised Constitution. It should be made rctbat the number of judges of the Repub-
lican Judicial Council is seven, as Article 104 ¢i}he amended Constitution provides.
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- Article 113 (2), (3) and (4) all provide that thkections require the ,majority votes of
the total number of Members of Parliament that gl the communities that are not majo-
rity in the Republic of Macedonia“. This formulatiadeviates somewhat from the formu-
lation in the Framework Agreement and the relatedstitutional amendments. There the
necessary qualified majority is described as ,aomiigj of the total number of representatives
claiming to belong to the communities not in thgargy in the population of Macedonia®. It
is understood that the deviation can be explainetth® fact that the Draft Rules of Procedure
presuppose that the ,claim“ by a Member of Parliatfeas been finally made by virtue of
Article 17 of the Draft Proposal. This would medmatt the different formulation does not
imply a restriction of the right of Members of Ranhent to choose their group affiliation.

- In a note which is appended to the translation dfcke 113 of the Draft Rules the
guestion is raised who of the proposed candidaiéésbe elected with a separate/special
majority. This question does not seem to be probtemThe Framework Agreement only
provides that a certain number of candidates betezleby a special majority. It would seem
that it is a matter of the political process (ahdréfore in particular for the Members of
Parliament which belong to communities which ar¢ ti® majority in Macedonia) to
indicate which candadates are agreeable to them.

12.  Article 125 (1) should include a reference to those Articles oé trevised
Constitution, in particular Articles 69 (2) and T¥@hich concern double majority voting. The
function of the parliamentary working bodies ispi@pare decisions of the Assembly itself.
They are therefore composed according to the vairength of the different parliamentary
groups. Normally, when a simple majority is su#ici to pass a law, the decision of a
working group accurately reflects the probably m&join the Assembly itself. In those
(other) cases, however, in which a double majasityecessary, a simple decision based on a
simple majority would be misleading insofar as plosition of the relevant minority may not
be accurately reflected. It is therefore suggesitatia provision be included that in matters in
which a working group takes a decision whose impletation would require a double
majority the position of the relevant minority slibe expressed either in an appendix to the
decision or as part of the minutes which must h@eaged to the decision.

13.  Article 147: The time limit for producing the reports on theoposal for passing a
law (24 hours after the session of the working bsplappears to be very demanding. It seems
that it is less important how quickéfter the session a report is produced and more importan
how earlybefore the next session (of any body concerned) the tapost be available. The
same consideration holds true faticle 149.

14.  Article 151: It is unclear what is meant by the word “uniganslation).

15.  Article 152: The same considerations as described for Arti@® (1) are true for
Article 152 (2). If the Law in question would regeiia double majority the Proposal should
contain the possibility for the relevant minorityformally state its separate position.

16.  Article 158: The same considerations as described for Arti@® (1) are true for
Article 158 (4). If the Law in question would regeiia double majority the Proposal should
contain the possibility for the relevant minorityformally state its separate position.

17.  Article 173 (2). The voting for different amendments accordindghe order of their
submission does not appear to be optimal. The radate rule would be to vote in the order of
the amendment which deviates most from the progosaland so forth).
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18.  Article 174 (1) The same considerations as described for Arfi2ke (1) are true for
Article 174 (1). If the Law in question would regeiia double majority the Proposal should
contain the possibility for the relevant minorityformally state its separate position.

19.  Articles 184 and 185 The procedure of authentic interpretation ofva issunusual in
Western democracies. It must be ensured that tbhisedure cannot be used as an instrument
to circumvent the double majority requirements ehirey apply. It is therefore necessary to
add a provision according to which an authentierprietation of a law needs the kind of
majority which would be needed if the law woulddsssed as such.

20. Article 211: This article raises two concerns:

- The translation speaks of “the Articles for LocalfSsovernment”. It would be
clearer if it would be formulated “the Articles amrning Self-Government” Perhaps this is
only a problem of translation.

- Article 77 is missing of the list of those provisgwhich form part of Annex A of the
Framework Agreement (at least in the translation)



