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Introduction

1. Following the request by Romania during the f€mnce on “The European Convention on
Human Rights : from integrating standards to shgpsolutions” (Bucharest, 8-9 July 2004),
the Venice Commission decided to entrust the Se@etvith the task of carrying out the
comparative study on national remedies with resgecallegations of excessive length of
administrative, civil and criminal proceedings, lva view to proposing possible improvements
in their availability and effectiveness.

2. The scope of this study being limited to tleparation” aspects of the issue of the excessive
length of proceedings, the questions related to dtendards of a “reasonable time” of
proceedings, and the causes of delays shall naddesssed here. The “preventive” aspects of
this issue are the object of the work of the Euaop€ommission for the Efficiency of Justice
(CEPEJ). The CEPEJ was established by the CouhEBilmpe Committee of Ministers in 2002
with the aim to address the major problems of tltgcjal systems of member States and define
ways to improve their efficiency and functiofingy 2004, the CEPEJ set out the Framework
Programme entitled “A new objective for judiciabyms: the processing of each case within an
optimum and foreseeable timeframieivhich recommended lines of action aimed at riegjis
this objective. The Task Force on timeframes otgedings was charged with the task of
translating these lines of action into concrete sugas enabling them to improve procedure
timeframes in the member Stétes

3. The present report was prepared mainly on thsisbof the information provided by the
Venice Commission members in reply to the questimprepared by the Venice Commission
Secretariat in co-operation with Romania (CDL (2pa4£4). In preparing this report, the
Secretariat ensured the co-ordination betweenvits work and the work done by other Council
of Europe services in this field, in particularetiSecretariat of the DH-PR as well as the
Secretariat of the CEPEJ.

A The right to an effective remedy before nationkbauthority in respect of allegedly
unreasonable length of proceedings: internationaklgal framework

1. European Convention on Human Rights and the casefléhe European Court of Human
Rights

4. Ubi jus ibi remediumWhen there is a right there should be a remellyg. éfffectiveness of
human rights depends on the effectiveness of remquiovided for their violation. Remedies
for violations of rights, which entail recoursean independent authority competent to ensure
respect for those rights, exist within most if iaditlegal systems. The right to a remedy for
alleging a violation of a fundamental right or fileen is also a right expressly guaranteed by
almost all international human rights instruments

2 See the Committee of Ministers Resolution Res 220@.

3 CEPEJ (2004) 19 Rev.

* See «Terms of reference of the Working Group oaluation of judicial systems (CEPEJ-GT-EVAL)”,
adopted by the CEPEJ-GT-2004 .

®> See for example, Article 8 of the Universal Deatmm on Human Rights and Freedoms, Article 2.3hef
International Covenant on Civil and Political RightArticle 6 of the Convention on Elimination of éa
Discrimination, or Article 6 of the Convention ohet Elimination of All Forms of Discrimination again
Women, and Article 13 of the Convention.



-3- CDL(2005)013

5. Theinternationalguarantee of a remedy implies that a State hagritmary duty to protect
human rights and freedoms first within its own leggstem. Article 1 of the European
Convention on Human Rights (hereinafter referredaso the “Convention”) requires the
Contracting States to “secure” the rights and feesl under the Convention. The European
Court on Human Rights (hereinafter: “the Court”)edg its supervisory role subject to the
principle of subsidiarit}; i.e. only when domestic remedies fail consistentr are
systematically unavailable. The right to a remestaladished in Article 13 of the Convention
stems directly from this principle.

6. Pursuant to Article 13 of the Convention, “Buaere whose rights and freedoms as set forth
in this Convention are violated should have ancéffe remedy before a national authority
notwithstanding that the violation has been conmditby a person acting in an official
capacity”.

7. Although it appears to present a fairly stridmtvard legal concept, the wording of Article
13 has caused many problems of interpretationferGonvention organs. In fact, both the
former European Commission for Human Rights andbert, were somehow inconsistent in
their analysis of issues raised under Article 18veitheless, the scope and the contents of this
important article are today clearly established.

8. As to its requirements, Article 13 requiresttidien a claim of violation under the
Convention is andrguablé one, a remedy both to have it decided and toiol#ppropriate
relief must be available The “national authority” competent for providitiee remedy must not
necessarily be pdicial authority. On the other hand, the powers and piureg guarantees of
an authority will be relevant when determining wiegta particular remedy is effective. Any
such remedy must be effective in practice as veelhdaw’. It is important to stress that the
effectiveness of a national remedy within the meguof Article 13 does not depend on the
certainty of a favourable outcome. Effectivenessikhbe assessed in terms of alleged violation
of right guaranteed by the Convention in relationassessing the cumulating of remedies
available in the domestic law. Indeed, even whererad the remedies available to an individual
would satisfy the requirements of Article 13 talkéone, theaggregate of remedigsovided for
under domestic law may be considered as “effectivédrms of this articfe

9. Article 13 however, does not go as far as &rautee a remedy allowing a domestic law as
such to be challenged before a national authonitytree ground of being contrary to the
Convention or to equivalent domestic legal ndfink does not require incorporation of the
Convention into the domestic law of States Paditteer.

10. Regarding its scope of application, Articledii®s not contain a general guarantee of legal
protection ; it exclusively refers to those casewhich the alleged violation concerns one of the
rights and freedoms guaranteed by the Conventi@anhot be invoked independently but only
in conjunction with one or more articles of the @emtion or of one of its Protocols. Naturally,

® Seez. and Others v. the U§udgement of 10/5/2001, ECHR 2001-V, § 103.

" See among other&Jass and Others v. Federal Republic of Germanggement of 6/09/1978, Series A no 28,
864 ;Kaya v. Turkeyjudgement of 19/02/1998, Reports 1998-1, pp. 3298 106.

8 See among otherhan v. Turkeyjudgement of 27/06/2000,

° See among many otheSijver and Others v. U§udgement of 25/03/1983, Series A no 61, § 1kBGmahal

v. UK, judgement of 15/11/1996, Reports 1996-V, pp. 18698145.

19 See among otherdames and Others v. Uudgement of 21/02/1986, Series A no 98, §85.
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the scope of the obligation under Article 13 wiky depending on the nature of the applicant’s
complaint under the Convention.

Relationship between Article 13 and Article 6.1hef Convention

11. Establishing the right of a person to a res@dior ensuring respect for its rights, Article 13
has a particular relationship with Article 6.1 bétConvention, which provides for procedural
safeguards, rights of the defence and fair'friafet, in spite of the potential contained in a
complementary application of the two articles, luiaiirly recently the Convention institutions
followed a more simplistic approach. Considerirgg the requirements of Article 6.1 were more
strict than those of Article 13, in case of a Miola of Article 6.1, the Strasbourg institutionsdha
not deemed it necessary to determine whether thasealso been a failure to observe the
requirements of Article 13 as those were entitabsorbed” by those of the fornférThis was
the case when the claim concerned the absencen lith national legal system, of a body
competent to examine the claim that the lengttroéeedings was excessiveor of any means
to shorten or terminate the excessive length afqutore”.

12 Such reasoning was not without critics eveniwithe Court itself; in their separate opinion
in Malone v. UKcase, while recognizing the “obscure” nature dicke 13, judges Matscher
and Pinheiro Farinha contested the inadequacyeohituments put forward by the Court to
justify a non examination of the allegation of adwh of this Articl&. They however noted that
the “absorbtion argument” may be correct in safathe other procedural guarantees of Article
6 of the Convention are concerned. In fact, thenal laws generally do provide for specific
procedural remedies which are “stronger” than tidrticle 13 in respect of other procedural
guarantees of Article 6, whereas to a wide exteaistis not the case regarding the excessive

™ In accordance with Article 6.1, the determination of his civil rights and obltgms or of any criminal
charge against him, everyone is entitled to a émid public hearing within a reasonable time by adapendent
and impartial tribunal established by law./».

12 seeAirey v. Ireland judgement of 9/10/1979, Series A no 32, § 35.tAeoobstacle to the applicability of
Article 13 to the issue of the excessive lengtiproiceedings, put forward by the former European @@sion
on Human Rights was its non application in casesratihe alleged violation took place in the contekt
judicial proceedings (Report oBartolomeo Pizzetti v. ItaJyof 10/12/1991, volume 257-C, Series A of the
Publications of the Court).

13 See for exampleGiuseppéeTripodi v. Italy, judgement of 25/01/2000, no 40946/98, § 15.

4 See for exampléBouilli v. France judgement of 7/12/1999, § 27.

15« ...We recognise that Article 13 (art. 13) cons#t one of the most obscure clauses in the Cdomeantd that
its application raises extremely difficult and cdicgted problems of interpretation. This is prolyathle reason
why, for approximately two decades, the Convenitistitutions avoided analysing this provision, flee most part
advancing barely convincing reasons. It is onlytha last few years that the Court, aware of itcction of
interpreting and ensuring the application of adl #rticles of the Convention whenever called omdoso by the
parties or the Commission, has also embarked upmimterpretation of Article 13 (art. 13). We reifeparticular to
the judgements in the cases of Klass and Otherg$3%& no. 28, paras. 61 et seq.), Sporronglaimhroth (Series
A no. 52, para. 88), Silver and Others (Series AGlp paras. 109 et seq.) and, most recently, Celinpid Fell
(Series A no. 80, paras. 124 et seq.), where thet®@as laid the foundation for a coherent intagiien of this
provision. Having regard to this welcome developmer cannot, to our regret, concur with the opinid the
majority of the Court who felt able to forego exaing the allegation of a breach of Article 13 (&48). In so doing,
the majority, without offering the slightest justdtion, has departed from the line taken intex alithe Silver and
Others judgement, which was concerned with legaleis very similar to those forming the object & gnesent
case. Indeed, applying the approach followed inSiher and Others judgement. In the present s to the
same extent, to have arrived at a finding of aatioh of Article 13 (art.18, Malone v. UK judgement of
2/08/1984, A82.
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length of proceedings. It is with respect to thpeafic part that Article 13 has itgdison
d'étre’.

13. The change in reasoning with regard to thket g effective remedy in respect of the
excessive length of proceedings came in 2000, thitKudla v. Polanctasé®.

14. In this judgement, the Court considered “ia light of the continuing accumulation of
applications before it concerning the alleged wotaof the right to a hearing within reasonable
time” that “the time has come to review its case‘laccording to which in case of a violation
of that right (art. 6.1), there would be no semamtamination of an alleged breach of the right
to an effective remedy (art. 13) In support of this review the Court noted the gortant
danger that exists for the rule of law within natiblegal orders when excessive delays in the
administration of justice occur in respect of whidigants have no domestic remedy” already
pointed out in its previous case-law related ts thiattet®. It also underlined the subsidiary
character of the machinery of complaint to the €Coeralling that by virtue of Article 1 of the
Convention, “the primary responsibility for implenieg and enforcing the guaranteed rights
and freedoms is laid on the national authoritiesThis subsidiary character of the Strasbourg
system of complaint is articulated precisely inidkels 13 and 35.1 of the Convention.

15. The purpose of Article 35.1 of the Conventiahich sets out the rule on exhaustion of
domestic remedies, is to afford the ContractindgeStéhe opportunity of preventing or putting
right the violations alleged against thémeforethose allegations are submitted to the Glurt

The rule in Article 35.1 is based on the assumptiefiected in Article 13 that there is an
effective domestic remedy available in respecthaf alleged breach of an individual right
guaranteed by the Convention.

16. In the light of these arguments, the Courchaied that “the right of an individual to trial
within reasonable time will be less effective ifetb exists no opportunity to submit the
Convention claim first to a national authority aheé requirements of Article 13 are to be seen

asreinforcingthose of Article 6.1, rather then being absorbethem™*.

Standard of “effectiveness” for the purposes ofdtet13

17. With respect to the contents of Article 13theKudla v. Polandcase, the Court made clear
that a remedy for complaining about excessive kenfproceedings does not as such involve an
appeal against the “determination” of any crimiclaérge or of civil rights and obligations. It
reaffirmed its previous case-law pursuant to whigh provision guarantees the availability at
national level of a remedy to enforce the substaridbe Convention rights and freedoms in
whatever form they may happen to be secured iddheestic legal order (ssepra para. 8%

16 Judgement of 26/10/2000.

" To determine whether or not the time is «reas@nablithin the meaning of Article 6.1 of the Convent the
court has laid down four main criteria: the comjiiexf the case, the applicant’s conduct, the cahdd the
relevant authorities (including the courts), andatviis at stake for the applicant. It considers eeabe
individually in the light of these criteria, whi@xplains why the Court’s decisions cannot be usesktrapolate
standard times for different categories of case.

18 |bidem §148. (See for examplBpttazzi v. Italyjudgement of 28/07/1999, ECHR 1999-V, § 22).

' Ibidem §152.

2 |bidem § 152. (See for exampl8elmouni v. FrangeECHR 1999-V, § 74).

L Kudla v. Polandcit., § 152 (emphasis added).

%2 |bidem cit., § 157.
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18. The Contracting States do have, providedtiieatequirements of the Convention have been
respected and subject to monitoring by the ComenitieMinisters, some discretion as et
manner in which they provide the reliefquired by Article 1%. Respecting the margin of
appreciation given to the Contracting States, tharCrestrained from determining a specific
form or type of an “effective remedy” for the puges of Article 13. It is anbligation of result
that is required by the Court: it will be considite conform to the requirements of this article a
remedy or a combination thereof provided it is tédgaf speeding up proceedingspreventing
them becoming unreasonably loagproviding an applicant with adequate redmgksre there
was already a substantive delay of proceedfngs

19. These standards were reaffirmed and furtlzdroehted in the subsequent case-law of the
Court.

20. The first two conditions are not cumulativee remedy is effective if it can result éther
preventiveor compensatory reliéf. The fact that a remedy is purely compensatons duz
affect its effectiveness as long as it remaindfitse effective, sufficient and accessible means
with regard to the excessive length of judicialgeedings. In this respect, the Court emphasized
the need for the national court, which is competemtecide on these actions to deal with them
in an expedient way as the excessive delays inrélgiard could affect the effectiveness of an
action introduced to establish liability of the t8t&

21. Such a compensatory remedy should equallyyapptases where the proceedings in
question are pending and cases where proceedingsitaady ended at domestic 1&0el

22. The sufficiency of the purely compensatomedy may also depend on the level of given
compensation. In one of its recent decisions rmlatethe length of proceedings in ltaly, the
Court questioned the effectiveness of a claim fampensation under the Pinto Acon this
basis. Referring to an extensive case-law of thkait Court of Cassation on the matter, the
Court deplored the fact that the right to a heawittgin a reasonable time has not been regarded
as a fundamental right and the Convention and thasi®urg case-law are not directly
applicable in relation to just satisfaction. Altlgburecognizing that there is no formal obligation
on Contracting States to incorporate the Conventiaheir domestic legal system, it stressed
that it follows from the principle of subsidiaritilat the national courts must, where possible,
interpret and apply domestic law in accordance withConvention. The amounts awarded to
the applicants by the Italian courts that were iBgmntly lower than the amounts given in
similar cases by the Court itself were thereforasmtered inadequate and the remedy
ineffective®,

% See for exampléaya v. Turkeyjudgement of 19/02/1998, ECHR 1998-1, §106.

4 Kudla v. Poland, cit§159.

% gee for exampléylifsud v. Francedecision of 11/09/2001, Reports 2002-VIII, § Djangozov v. Bulgaria
judgement of 8/07/2004, no 45950/99, 8 Ra@ulino Tomas v. PortugaDecision of 22/05/2003, Reports 2003-
VI, p.9.

% SeePaulino Tomas v. Portugatit. p. 9.

27 See among otherslifsud v. Francecit , §17,Soc v. Croatiajudgement of 9/05/2003, no 47863/99, §93.
8 |t may be useful to recall that in 2001, furthetthe growing number of applications concerningekeessive
length of procedures, the ltalian authorities addpthe «Pinto Act», which established a specifimelstic
remedy allowing applicants to obtain an approprigéef in the form of financial compensation befdahe
Court of Appeal. Starting from tH&rusco v. Italycase, the Court considered this claim as an éfeectmedy
for the purposes of Articles 13 and 35.

2 3cordino v. Italydecision of 17/03/2003, ECHR 2003-1V, pp. 14-15.
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23. In addition, to be “effective” for the puges of Article 13 of the Convention, a remedy
must have acquired a sufficient legal certatotygnable and oblige an applicant to use it at the
date on which an application is lodged with the €6LiThe right to appeal to a higher authority
with respect to the length of proceedings will betconsidered as an effective remedy in the
absence of a specific procedure, and when a refsslich appeals depend on thscretionof

the concerned authority and do not give applicantight to compel the State to exercise its
supervisory powers The Court has indeed considered that an applicai the Administrative
Court against the administration’s failure to decichnnot be regarded as “effective” with
respect to the alleged unreasonable duration gbribeeedings if “it cannot give rise neither to
any finding as regards the length of proceedings\a@kole nor to redress when an unreasonable
delay has already occurréd”On the other hand, it was considered to conform standard of
“effectiveness” by the Court as an interlocutorplagation by which the higher authority is
requested to fix a time-limit for taking a proceamlumeasure which the competent court or
public prosecutor has failed to tdke

24. In other words, a national “complaint abouag&’ must not be theoretical: there should
exist a sufficient case-law proving that the aggien can actually result in the acceleration of a
procedure or the monetary compensdfioin the absence of the case-law relating to a
“complaint about delays”, such a specific remedyl@¢mevertheless be considered “effective”
when the wording of the legislation in questioradigindicates that it is specifically designed to
address the issue of the excessive length of plsmeebefore the domestic authoritfes

25. Finally, a recourse based on the direct agbiiity of the Convention in national legal
system cannot be regarded with a sufficient degfeertainty as an effective reme@y

2. The work of the Committee of Ministers

a) The work on a case by case b¥sis

26. In pursuance of Article 46.2 of the Conventibre task of controlling the execution of the
judgements issued by the Court lies with the Comemiof Ministers. It has a general duty to
scrutinize all measures taken by the State condeimeabide by the final judgement of the
Court.

27. Like the State’s obligation to execute, thevgo of supervision of the Committee of
Ministers extends to measures pertaining to thiithal casé®, general measur&sand the

%0 See for examplRachevi v. Bulgarigudgement of 23/09/2004, no 47877/99, §67.

31 See Djangozov v. Bulgaria, Horvat v. Croafijudgement of 26/07/2001, Reports 2001-VIII, § Wartman

v. The Czech Republitidgement of 10 July 2003,8 82.

32 SeeBasic and case respectively. However, the Conventiorar@chold that in case of doubt as to the
effectiveness of a remedy, it has to be usedRsdlev. Greecgapplication no. 21782/93, Commission decision
of 26 June 1995, Decisions and Reports 82-A, parsl Akdivar and Others v. Turkeyudgement of 16
September 199&eports1996-1V, p. 1211, § 68).

33 SeeTomé Mota v. Portugdtlec.), ECHR 1999-IX.

% Rachevi v. Bulgaria§ 64,Horvat v. Croatia §§ 37-39Kangasluoma v. Finland48.

% SeeSlavicek v. Croatiadecision of 4/07/2002, p.3. See a@blen v. Denmarkdecision of 6/03/2003 (in
this decision the Court considered thttexwording of the invoked sections of the Act daegprovide lucidity
as to speculation on the effectiveness of suctctorain a case like the present efep. 8.

% Rachevi v. Bulgaria, cit. § 64.

37 See Venice Commission’s opinion on the implemématf the judgements of the European Court of Huma
Rights (CDL-AD (2002) 34, §8 28-33 and §§ 41-42.
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award of just satisfaction. The Committee of Miis issues a final resolution when it deems
to have discharged its functions under Article 46.2

28. The supervisory function of the Committee ohisters is a collective responsibility. This

means that the execution of a particular judgengenot only the legal obligation of the State
concerned, but a common concern. Consequentlyasiéon and practice of the Committee of
Ministers towards its supervisory role concernimg ¢xecution of Court judgements reflect the
lowest common multiple of the opinions of the MemBgates and of their determination to
have this crucial part of the mechanism functidactively.

29. The main tool at the disposal of the Committellinisters is peer pressure. It has also had
recourse, and recently more and more so, to peessupublicity’. The adoption of “interim
resolutions” is instrumental in exercising pressonethe Government concerned by making
public the fact that the State has not yet exediegudgement.

30. A procedure of monitoring in respect of conmeihts may also be opened before the
Committee of Ministers in respect of a State wheflases to execute a judgement of the Court.
In 2000, the Committee set up a special annual toramg procedure concerning the reform of
justice aimed at solving the problem of the exees&ngth of proceedings in Itély In this
Interim Resolution, by recalling that “excessivéagte in the administration of justice constitutes
important danger, in particular for the respedhefrule of law”, the Committee underlined the
importance of taking “general measures preventew wviolations of the Convention similar to
those already found*

b) The work of the Committee of Ministers on a genkrat|

31. In the late nineties, the Committee of Ministandertook a series of activities aimed at
improving the compliance with commitments accefitganember States, in particular through
better functioning of the judicial systéi

32. At their 727 meeting of 25 October 2000, the Ministers’ Deputieus decided to start

monitoring the effectiveness of national judici@medies with respect to the length of
proceedings (judicial control of deprivation ofdity and trial within reasonable time), and to
the execution of judicial decisiots

3 Such as measures necessary to ensure that tieaapjs put, insofar as possible, in the samesitn as he or
she enjoyed prior to the violation of the Convemti®hese may entail, for instance, the need toapuénd, if
possible retroactively, to an unlawful situation.

% Such as legislative amendments, in order to ptefienther violations of a similar natur&ee Interim
Resolutions DH (99) 436 and DH (99) 437 concermirgessive length of proceedings before the admatigt
courts and civil courts, respectively, in Italy, evb the Committee of Ministers decided to resunse it
examination bf the question as to whether the announced mesisuteeffectively prevent new violations of
the Convention”.

0 See in particular Rules 1 a), 5 of the new “Riiteshe application of Article 46 § 2 of the ECHRipproved
by the Committee of Ministers on 10 October 200itsaf 36th meeting of the Ministries’ Deputies

! Interim Resolution DH (2002) 135 on Excessive tanof judicial proceedings in Italy. General measur
Adopted by the Committee of Ministers on 25 Octab@®0.

“2|bidem para. 2 — 3.

43 See document on “Compliance with member Statesingibments”, CM/Monitor (2001)14 of 15 November
2001, Part I. General comments

* Ibidem
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33. This issue was also widely debated duringcilnm®pean Ministerial Conference on Human
Rights, held on the occasion of the fiftieth anreeey of the Convention (Rome, 3 - 4
November 2000). Resolution No 1 adopted by the €&ente urged Council of Europe member
States to énsure that the exercise of the rights and freedguasanteed by the Convention,
benefits from an effective remedy at national léveFurther to this Resolution, at their 36
meeting (10 -11 January 2001), the Committee ofiséens instructed the Steering Committee
for Human Rights (CDDH) to “examine ways and meahsssisting member States with a
view to a better implementation of the Conventiothieir domestic law and practice, including
the provision on effective remedié%"The CDDH, in turn, entrusted the work of folloginp
this decision to its Committee of Experts for thgpfovement of Procedures for the Protection
of Human Rights (DH-PRJ.

34. Having discussed further the matter, the DHeRBerts agreed to limit the scope of the
activity to that of remedies in connection witheaselating to allegations of excessive length of
proceedings. The question of appropriate compemsatisuch cases was also debated. On the
basis of information obtained by experts, in Sepkn2002, the Secretariat of the CDDH
prepared a memorandum containing a comparativevieveof national practice with respect to
effective remedies and mechanisms for reparatiocases of violation of the Convention by
national authorities. This document shows thatinous member States, legislative activities or
discussions on this matter were in progfe€dn the other hand, an ever-increasing number of
applications in connection to unreasonably long@edings before the Court indicated that the
effectiveness of existing national remedies cowddflorther improved. In certain cases, the
measures adopted with the aim to improve the faneoing of justice as regards the excessive
delay of proceedings have not produced any siagfieffect.

35. With this in mind, in May 2004, the CommittefeMinisters adopted the Recommendation
on the improvement of domestic remeffleShey ecalled that in addition to the obligation of
ascertaining the existence of effective nationale@ies in the light of the case-law of the Court,
the Recommendation states that member States haveeneral obligation tgolve the
problemsunderlying violations foun@emphasis added). The Recommendation thus calls upo
member states to, in particular :

» review, following Court judgements which point toustural or general deficiencies in national
law or practice, the effectiveness of the existioghestic remedies and, where necessary, set up
effective remedies, in order to avoid repetitiveasabeing brought before the Court; and

e pay particular attention /.../ to the existence dbaive remedies in cases of an arguable
complaint concerning the excessive length of jatligioceedings.

36. Further to this Recommendation, at it¥ &6eeting (8-10 September 2004), the DH-PR
decided to resume the study started in 2001 witlew to producing a report on the existing

*5 Resolution I(«Institutional and Functional Arrangements for thietection of Human Rights at National and
European Level»), para. 14.

“5 See CM/Del/Dec (2001) 736 Appendix |, Item 4.3igien number 9.

" Report of the 51st meeting of the CDDH (27 Febyua? March 2001), document CDDH (2001) 15, § 11.

“8 “|mplementation of the European Convention on HorRéghts— Effective remedies at national level»,-DH
PR (2002) 001rev, 10 September 2002.

49 CM Rec (2004)6, adopted on 12 May 2004, at thé"Beésion of the Committee of Ministers (12-13 May
2004).
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national practices in this matter in the CounciEafope member stat8sThe preparation of the
report is still in progress.

B. Existing remedies in national legal systems of merab States of the Council of
Europe : a comparative analysis

%0 «Improvement of domestic remedies. Follow-up ®ithplementation of the Recommendation Rec (2004)6
Information received by the Secretariat», DH-PRO#0012, 6 October 2004.
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ALBANIA

2. Have such delays been acknowledged by court dgens ? What courts (national/
European Court of Human Rights)? Please provide soemexamples in English or French
or reference to ECHR case-law.

Yes.
Case-law of the European Court of Human Rights

In Qufaj Co. Sh.P.K. v. Albanigjudgement of 18 November 2004), the Court cared that
there had been a violation of Article 6 § 1 of ienvention because of the delay in the
execution of a judgement.

3. Does an explicit requirement of reasonablenes§the length of the proceedings
equivalent to that contained in Article 6 § 1 of tie European Convention on Human Rights
exist in the Constitution or legislation ?

The Article 42 § 2 of the Albanian Constituticeads as follows:

“In the protection of his constitutional and legghts, freedoms and interests, or in defending a
criminal charge, everyone has the right to a fad public hearing, within a reasonable time, by
an independent and impartial court establishecy’'|

5. Does a remedy in respect of excessive delaysha proceedings exist in your country ?
If so, please describe it (who can lodge the compig before which authority, according to
what - ordinary/special — procedure, within what dedline etc.). Please provide the texts of
the relevant legal bases in English or French.

The Albanian legal system affords a remedy in trenfof an application to the Constitutional
Court complaining of a breach of the right to & faal. Article 131 of the Constitutioprovides
that

“The Constitutional Court shall decide in:

(f final adjudication of the complaints by indivals for the violation of their constitutional
rights to a fair hearing, after all legal remedies the protection of those rights have been
exhausted.”

The European Court of Human Rights holds that #ie tfial rules in Albania should be
interpreted in a way that guaranteed an effectmmedy for an alleged breach of the
requirement under Article 6 8 1 of the Convention.

The deadline for lodging the application with thenStitutional Court is provided in the Article
30 of the Law No. 8577 of 10 February 2000 on thga@isation and Functioning of the
Constitutional Court of the Republic of Albani&lhe application of persons regarding the
violation of a constitutional right are to be prasel no later than 2 (two) years from the time at
which evidence of the violation becomes availablthem. If the law provides that the applicant
may address another authority, he/she may prelserdadplication to the Constitutional Court
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after all the other legal means in protection afistghts have been exhausted. Under such a
case, the deadline for lodging the application i&i8) months from the date on which the
decision of the relevant authority is announced”.

ARMENIA

1. Does your country experience excessive delays judicial proceedings? What
proceedings?

The Republic of Armenia does not experience exeeselays in judicial proceedings.
The evidence of it is the statistical data intreetlm point 4 below.

2. Have such delays been acknowledged by court gsons? What courts (national/
European Court of Human Rights)?

There is no case, where the delays of judicial ggdings have been acknowledged by
national courts' decisions. In regard to the judgrei of the European Court of Human
Rights, we inform that the Republic of Armenia hatified the European Convention on
Protection of Human Rights and Fundamental Freedam$ has recognized the
compulsory jurisdiction of the European Court i©20February 20. It is only two years,
as the Republic of Armenia has assumed an obligaboguarantee the rights and
freedoms set forth in the European Convention,damihg this period the European Court
has not yet adopted any judgement on the applicagainst the Republic of Armenia,
including judgements on the violation of the readie time of judicial proceedings.

3. Does an explicit requirement of reasonableness the length of the proceedings
equivalent to that contained in Article 6 point 1 & the European Convention on
Human Rights exist in the Constitution or legislatbn?

The Constitution of the Republic of Armenia does$ pivide for any provision, which
would enshrine the requirement of reasonablenes® déngth of the proceedings.

The Code of Civil Procedure of the RA, Article 1t&quire the courts of first instance to
examine the civil case and adopt a judgement withohmonths beginning from the date
of the admission of the application. According taide 214 of the same Code, the
Appellate Court on Civil Cases has to examine #s2@nd adopt a judgement within two
months beginning from the date of the admissiothefappellate appeal. According to
Article 232, the Cassation Court has to examinectis® and adopt a decision within one
month beginning from the admission of the case.

The Code of Criminal Procedure does not determme @eriod for examination of
criminal cases.

4. Are any statistical data available about the pportion of this problem in your
country?

According to the results of the researches condumyehe Ministry of Justice of the RA,

during 2003 the courts of first instance of the Ré&ve examined 77.899 civil cases.
During the mentioned period the courts exceededvibemonths' period determined by
Article 111 of the Code of Civil Procedure only4ié cases.
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During the first half of 2004 the courts of firsistance of the RA have examined 45.065
civil cases. During the mentioned period the coestseeded the two months' period
determined by Article 111 of the Code of Civil Redare only in 6 cases.

5. Does a remedy in respect of excessive delaysthe proceedings exist in your
country?

The existing legislation of the RA does not provioleany remedy in respect of excessive
delays in the proceedings. But, a process of drafti a relevant law has been started in
our Republic, which will provide for legal guarae¢eto ensure the reasonable time of
judicial proceedings and will determine appropriggponsibility for the violation of such
period. It is foreseen to adopt the mentioned laving the second half of 2005.

AUSTRIA

1. Does your country experience excessive delays judicial proceedings ? what
proceedings (civil, criminal, administrative, enfocement)?

There are isolated cases of excessive delays.
2. Have such delays been acknowledged by court dgons ? What courts (national/
European Court of Human Rights)? Please provide soemexamples in English or French

or reference to ECHR case-law.

Yes.
Case-Law of the European Court of Human Rights.

Among other, the European Court declared violatbri\rticle 6 81 of the Convention with
respect to Austria in the following casddalzinger v. Austrigjudgement of Maurer v.
Austria(judgement of 17 April 2002G.H. v. Austrigjudgement of 3 January 2001).

5. Does a remedy in respect of excessive delayshie proceedings exist in your country ? If
so, please describe it (who can lodge the complaittefore which authority, according to
what - ordinary/special — procedure, within what dedline etc.). Please provide the texts of
the relevant legal bases in English or French.

Yes.
- Section 91 of the Courts A{Gerichtsorganisationsgeseppvides an effective remedy
expediting proceedings before courts of law, andiaidtrative proceedings (except for
administrative criminal cases), including casegrivfate prosecution and tax offences.

- Section 73 of the General Administrative Procedusfet (Allgemeines
Verwaltungsverfahrensgesetz) in conjunction withticke 132 of the Federal
Constitution (Bundes-Verfassungsgesetz) provides that if anoatghfails to take a
decision within six months, a party may requestrandfer of jurisdiction to the
competent superior authority or the AdministratBaurt
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- administrative criminal proceedings: no opporturityexpedite the proceedings, but
regard must be had in determining the sentencewlether the duration of the
proceedings in issue can be regarded as reasoimabiee light of the specific
circumstances of the case. The authority must filrerexamine in each individual case
whether the duration of the proceedings is notdadgarded as unreasonable and in
breach of Article 6 § 1 of the Convention, anddf must take this circumstance into
account in fixing the sentence (Constitutional Couiing of 5 December 2001, B 401
Where an authority fails to comply with this dutire parties concerned are free to
address the Constitutional Court after the domestiwedies have been exhausted. The
Constitutional Court must then examine whetheiathtbority has complied with its duty
arising from Article 6 § 1 of the Convention.

A complaint against the excessive length of procgmsdcan be lodged by a party in the
proceedings.

6. Is this remedy available also in respect of pding proceedings ? how ?

YES — see suprauestion no 5: Section 91 of the Courts Act andi@e&3 of the General
Administrative Procedure Act in conjunction withtiske 132 of the Federal Constitution.

7.1s there a cost (ex. fixed fee) for the use ofitremedy?

No. The fees for the submission are included withe general cost of the proceedings (e.g. in
criminal proceedings).

9. Is there a deadline for the competent authorityo rule on the matter of the length ? Can
it be extended ? What is the legal consequence ofpassible failure by the authority to
respect the deadline ?

There is no specific deadline, but there is a ioni that the competent Court will determine
the request for fixing an appropriate time-limitr ftaking a delayed action with “special
expedition”.

10. What are the available forms of redress :

- acknowledgement of the violation YES
- pecuniary compensation
o material damage YES/NO
0 non-material damage YES/NO
- measures to speed up the proceedings, if they atél pending YES
- possible reduction of sentence in criminal cases YES
- other (specify what)

For the pending proceedings, in accordance witkide@l of the Courts Act, a relevant remedy
is fixing an appropriate time-limit for the competeourt to take the particular procedural step.
The superior court sets the time-limit for takimgagopropriate action.

In the administrative criminal proceedings — if theation of the proceedings in issue can be
regarded as excessive, that has to be taken iotwaicin fixing the sentence (explained under
guestion no 5).
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16. Is an appeal possible against a decision on theasonableness of the duration of the
proceedings? Is there a fixed time-frame for the ampetent authority to deal with this
appeal? What would be the legal consequence of roampliance with this time-limit?

No, there is no appeal possible against the decisider section 91.

21. Has this remedy been assessed by the European CoaftHuman Rights in respect of
Articles 13 or 35 ECHR? If so, please provide refence to the relevant case-law

Yes. InHolzinger v. Austria (No. 1)judgement of 30 January 2001), the Court hedd the
remedy afforded by Section 91 of the Courts Act efective in relation to delays encountered
after its entry into force. On the same date,Gbart held inHolzinger v. Austria (No. 2no.
28898/95, that this remedy was not effective wiieeee was already a substantial delay by the
time the legislation took effect.

AZERBAIJAN

1. Does your country experience excessive delays judicial proceedings? What
proceedings (civil, criminal, administrative, enfocement)?

Very few (at least not within the context of thetHR case-law). Delays mainly happen in civil
proceedings. In particular, they take place inesituns, when appellate courts have to reconsider
their own judgements, after the latter have beeokedd by the cassation instance. Sometimes
proceedings may be even suspended and thus, tambduaration of the examination of a case
may become much longer.

2. Have such delays been acknowledged by court dgons? What courts (national/
European Court of Human Rights)? Please provide soenexamples in English or French
or reference to ECtHR case-law.

In very few cases higher courts have acknowledgedcompliance with the relevant time-
limits established in the law. There has been rosiam of the European Court of Human
Rights on this matter against Azerbaijan.

3. Does an explicit requirement of reasonableness the length of the proceedings
equivalent to that contained in Article 6 § 1 of tle European Convention on Human Rights
exist in the Constitution or legislation?

No. The Civil Procedure Code establishes fixed tthuaof the examination of a case (3 months;
but for certain cases — 1 month). The Criminal Bdoce Code does not provide for any time-
limits for retrials at any instance. It only laysveh a time-limit between the referral of a case to
the court and the beginning of the trial (as a+ul& days).

4. Are any statistical data available about the pportions of this problem in your
country? If so, please provide them in English or Fench.
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The statistics available concern only non-compkanih the relevant time-limits established in
the procedural legislation (but not the violatioh reasonableness of the duration of the
proceedings). So, in 2004 out of 48633 civil caseamined by the Azerbaijani courts 119 (i.e.
0.2 %) were accompanied with delays. Violationc@tftain time-limits in criminal cases last
year were as following: 169 (1.3 %) out of 12538esa in 116 cases (0.9 %) the materials of
cases were not submitted to the appellate coutitsrvihe established period (10 days).

5. Does a remedy in respect of excessive delayshe proceedings exist in your country? If
so, please describe it (who can lodge the complaittefore which authority, according to
what - ordinary/special — procedure, within what dedline etc.). Please provide the texts of
the relevant legal bases in English or French.

No. However, breaches of the said procedural imiés may be complained of, alongside with
other violations and within an ordinary procedinehe higher courts.

BELGIUM

1. Votre pays est-il sujet aux longueurs excessiveans les procédures ?
Quels types de procédure (civiles, criminelles, admistratives, d’exécution)?

La procédure criminelle

La longueur de certaines procédures pénales aomsiit réel probléme en Belgique, sans
pour autant gu'’il soit généralisé. Il se pose t@anhiveau des phases préliminaires du proces
pénal (information par le parquet et instructiom [@gajuge d’instruction) qu’au niveau des
juridictions de jugement. L'exécution de certaimemdamnations pénales est délibérément
retardée par I'administration en raison de la sputetion pénitentiaire. Ce dernier aspect de
'exécution des condamnations pénales ne serabmedéici.

La procédure civile

De maniere générale en Belgique le contentieux @présente 80% du contentieux traité par
les cours et tribunaux (ces derniers temps la ptioposemble toutefois se réduire devant les
cours d’appel en raison de I'impact des processibas).

En matiere civile (en ce compris les procéduregéatation en matiere civile), on reléve des
longueurs excessives dans les procédures essangall devant les juridictions bruxelloises (en
raison des problemes linguistiques que le légisiatefforce cependant de résoudre ne flt-ce
gue partiellement, sous l'effet de décisions readie la base de l'article 6 de la Convention
européenne des droits de 'nhommheune loi du 16 juillet 2002 a modifié I'article 88 du Code
judiciaire et la loi du 3 avril 1953 d’'organisatiqudiciaire et une autre du 18 juillet 2002 a

> Ainsi un jugement du tribunal civil de Bruxellds 6 novembre 2001 (J.T., 2001, 865) énonce que « e

démocratie, le droit des citoyens de bénéficietbdn fonctionnement des pouvoirs de I'Etat, et notesmt
d’une bonne organisation judiciaire ne peut étigpsmé, ou limité, par les difficultés du législateet/ou du
pouvoir exécutif a obtenir en leur sein I'accordifpue nécessaire a I'adoption des mesures qoipgisent.
Certes, tant que cet accord n’existe pas, des eesir peuvent étre adoptées mais tout citoyenpkiiséette
situation, a droit a la réparation du dommage cubit » (ce jugement a été confirmé par un areéladcour
d’appel de Bruxelles du 4 juillet 2002, J.L.M.BOQ2, p. 1184 ; on y reviendra).
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remplacé l'article 43quinquies et inséré l'arti6juin 1935 concernant I'emploi des langues en
matiere judiciaire afin d’alléger les exigenceshdinguisme et permettre de dégager davantage
de moyens pour juger les affaires francophonessgni majoritaires devant les juridictions
bruxelloises) et les cours d’appel. Devant lesesujuridictions l'arriéré est tant6t inexistant,
tantot peu significatif.

2. Ces délais sont-ils reconnus par des décisionssdinstances judiciaires? Lesquelles?
(nationales / Cour européenne des Droits de 'Homny@

Merci de nous faire parvenir des exemples de déasis en anglais ou en francgais ou la
référence de la jurisprudence de la Cour européenrges Droits de 'THomme

Le non-respect du délai raisonnable est frequemmemainnu tant au cours de l'instruction
que de la procédure de jugement.

Jurisprudence au niveau national

Voir par exemple corr., Mons (ch. cons.), 23 décent03, J.T., 2003, p. 629 (pour la
phase de l'instruction).

En ce qui concerne la procédure de jugement, woir,d_iege, 7mai 2001, J.LM.B., 2002, p.
928 et note P. Monville ou cass., 31 octobre 2Q0L, 2002, p. 44, cass., 4 février 2004,
Rev. dr. pén., 2004, p. 845 (du point de vue irter@e ne sont la que quelques exemples
parmi de trés nombreuses décisions.

Jurisprudence de la Cour Européenne des Droit$idenine

Au stade du jugement, voir par exemple l'arfehst c. Belgiqugjugement du 15 juillet
2003).

On en trouve un exemple pour la phase de linstmctdans Iarrét Stratégies et
Communications et Dumoulin c/ Belgiqiiggement du 15 juillet 2002).

3. Existe-t-il soit dans la Constitution ou dans I#gislation une exigence explicite relative a
la durée raisonnable d’'une procédure, comme celleontenue dans l'article 6 § 1 de la
Convention européenne des Droits de 'Homme?

L'article 6 de la Convention européenne des drdigs ’'homme est considéré comme
directement applicable en droit belge, indépendamime toute disposition constitutionnelle
ou légale interne. En outre, différentes disposgitégales récentes, en prévoyant différents
«remedes» au dépassement du délai raisonnablddsdirticles 136, al. 2 et 136bis du Code
d’instruction criminelle et l'article 21ter du Térpréliminaire du Code de procédure pénale),
consacrent I'exigence de son respect.

4. Votre pays dispose-t-il de données statistiquedncernant ce phénoméne dans votre
pays? Sioui, merci de nous les faire parvenir eamglais ou en francais.

Chaque parquet établit ses statistiques généralietives a la durée des procédures, mais |l
n'existe pas de statistiques spécifiques souslEathg délai raisonnable

En ce qui concerne la procédure civile, les sigtiss sont éparses et parfois tardives
lorsqu’elles sont centralisées au niveau fédéra. dus en plus les chefs de juridiction
établissent, chambre par chambre, une liste dessddd fixation c’est-a-dire des délais qui
s’écoulent entre la demande d’une audience deqgilesl par les parties qui ont instruit le litige
et la date de celle-ci (suivant les juridictionsle=t chambres la durée varie d'une semaine a
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guelques mois; réserve faite des situations séofaioncées au n° 1). L'existence de «tableaux
de bord» par juridiction est une pratique qui tarsg développer.

5. Une voie de recours palliant aux délais excessifles procédures existe-elle dans votre
pays? Dans ce cas, veuillez donner des détails (memple: qui peut déposer la plainte?
devant quelle autorité? en fonction de quelle prociire - ordinaire/spéciale? dans quel
délai? etc.) Merci de bien vouloir fournir les texes juridiques de base y afférant, en anglais
ou en francais.

a) Aucune voie de recours particuliére n’est oigss comme telle a I'encontre d’une
décision qui statuerait alors que le délai raisbfea&tait dépassé. Le prévenu pourra faire
valoir ce moyen en appel. Celui-ci pourra égalenégmat soulevé devant la Cour de cassation
pour autant qu'il ait déja été allégué en appetiaats la mesure ou il ne touche que des
guestions de droit, telles les conséquences gGeua d’appel a tirées ou n’a pas tirées de la
constatation du dépassement du délai raisonnable.

b) Une sanction est prévue par l'article 21terTawe préliminaire du Code de procédure
pénale lorsque le juge du fond constate un dépasgeniu délai raisonnable. Cette
disposition peut étre invoquée par la défense plicagte d'office par le juge.

6. Cette voie de recours peut-elle étre utilisée ssi pour les procédures pendantes? De
guelle maniere?

Pour ce qui concerne les procédures pendantes,

a) aucune disposition légale n’est prévue lorsquddiad est pendante devant la
juridiction de fond pour accélérer son traitement.
b) Si l'affaire est a linstruction, deux dispositis du Code d'instruction
criminelle ont pour raison d’étre d’éviter I'alloagent de la procédure:

- I'article 136 du Code d'instruction criminellegmoit que lorsque l'instruction n’est
pas cl6turée aprés une année, I'inculpé ou lagaitile peut saisir la chambre des
mises en accusation (c’est-a-dire la juridictiomstruction d’appel, qui a un tres
large pouvoir de contrdle de l'instruction) par pimrequéte; la chambre des mises en
accusation peut alors demander des rapports dat téavancement des affaires et
prendre connaissance des dossiers; elle peut drgoiau juge d’instruction
d’accélérer la procédure, voire lui fixer un délaicléture de son instruction; elle peut
aussi déléguer un de ses membres pour poursuimstriiction en lieu et place du
juge d’instruction.

Il est & noter que si ce mécanisme vise a évitdlofigement des instructions, les
hypothéses concernées ne coincident entierememtvpades cas de dépassement du
délai raisonnable: celui-ci peut en effet étre dgpabien avant I'expiration d’'une
année, de méme qu’une instruction beaucoup plugupeut ne pas étre excessive
au regard du délai raisonnable.

- larticle 136bis du Code d’instruction criminelldans le méme souci de contenir les
instructions dans des délais raisonnables, faigatibn au procureur du Roi de faire
rapport au procureur général de toutes les affdioes I'instruction n’est pas cléturée
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dans I'année du premier réquisitoire (c'est-a-dieela saisine du juge d’instruction).
S’il I'estime nécessaire pour le bon déroulementl'destruction, et donc pour
I'accélération de la procédure, par exemple, pmaugénéral peut saisir la chambre
des mises en accusation qui, aprés avoir éventuatieentendu le rapport du juge
d’instruction, a alors les mémes pouvoirs que damradre de l'article 136 évoqué ci-
dessus.

C) Pour ce qui concerne encore une affaire fai&ajet d’une instruction, il faut
relever que la chambre du conseil - juridictionndtruction de premiére instance—
lorsqu’elle est appelée a décider du sort d’undrungon cléturée par le juge
d’instruction, peut, des ce stade, constater leaskgment du délai raisonnable et
ordonner le non-lieu ou déclarer les poursuitec@vables. La chambre des mises en
accusation peut mettre fin aux poursuites a tounerd pour le méme motif, fat-elle
saisie d’'un probleme de procédure en cours d’ingtm.

7.Y atilun colt (par exemple un tarif fixe), par pouvoir bénéficier de ce recours?

Pour autant que I'article 136 du Code d’instructeminelle puisse étre considéré comme
un recours suffisant, il s’exerce par simple requééposée gratuitement au greffe de la Cour
d’appel.

8. Quels sont les critéeres pris en compte par l'aatité compétente dans la détermination
du caractere raisonnable de la procédure ? Sont-ilsemblables ou inspirés par ceux
préconiseés par la Cour européenne des Droits de I3thme concernant l'article 6, 8 1 de la
Convention européenne des Droits de 'Homme?

Les critéres pris en compte tant par les juriditial’instruction que de jugement sont
exactement ceux élaborés par la Cour européennelrddés de 'homme: complexité de
I'affaire, temps morts dans la procédure, attitddela défense, voire impact de la décision
sur la personne concernée. En pratique, c’esstrégent l'inactivité des autorités judiciaires
pendant plusieurs mois qui emporte la conclusianlguélai raisonnable est dépassé.

9. L'autorité compétente est-elle soumise a un déla ne pas dépasser en la matiére? Peut-
il étre repousse? Quelle est la conséquence juridig d’'un éventuel non respect du délai
par l'autorité?

Lorsque la chambre des mises en accusation estéapgestatuer sur les instructions de
longue durée (art. 136 et 136bis du Code d’inswactriminelle), aucun délai ne lui est
imparti. Si elle tardait a statuer, I'écoulementtile de ce délai serait pris en compte pour
I'évaluation du dépassement du délai raisonnabteadisssue de I'instruction soit par le juge
du fond.

10. Sous quelle forme la réparation peut-elle étreccordée?

- Reconnaissance de la violation Oui Non
- Compensation pécuniaire
o0 Pour dommage matériel Oui Non
o Pour dommage non matériel Oui Non

- Mesures destinées a accélérer la procédure
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dans le cas ou elle est toujours pendante Oui
Non
- Dans les cas criminels, réduction de la peine Oui Non
- Autres (préciser)

a) Par les juridictions d’instruction: sous forme dlécision de non-lieu ou
d’irrecevabilité des poursuites.

b) Par les juridictions de jugement: selon I'aei21lter du Titre préliminaire du Code
de procédure pénale, la sanction du dépassemetlduraisonnable prend la forme d’'une
simple déclaration de culpabilitéou du prononcé d’une peine inférieure a la peiiremale
prévue par la loi; selon la jurisprudence de larGimicassation, il faut que cette réduction de
peine soit réelle et mesurable par rapport a lagpgue le juge aurait infligée s’il n’avait pas
constaté la durée excessive de la procédure. Tisitdh Cour de cassation admet que
lorsque le dépassement du délai raisonnable asoaséquences sur I'administration de la
preuve ou sur l'exercice des droits de la défenbkepeut s’ensuivre une décision
d'irrecevabilité des poursuit®s Aucune autre réparation n'est prévue.

13. Si des mesures peuvent étre prises pour accéléles procédures en question, y a-t-il
un lien entre ces mesures et la gestion des affarde la Cour compétente?

Sont-elles coordonnées au niveau d’une instance tette ou a un plus haut niveau?

Sur la base de quels criteres et de quelles infortians factuelles (charge de travail,
nombre de juges, nature des cas pendants, problémsgécifiques concernant la cour en
guestion) l'autorité compétente ordonne-t-elle dedlles mesures?

Non. a) Sila chambre des mises en accusationaneiju juge d’instruction d’accélérer
son instruction en application des articles 1363&bis du Code d’instruction criminelle, sauf
dans certaines affaires d’une importance excepgitgncela n'aura pas de conséquence sur
la répartition de la charge de travail au niveauldwestruction. Il n’y a donc aucune
centralisation de la gestion des dossiers.

b) Si le probléeme se pose en raison du délai xatidin de I'affaire devant la
juridiction de fond, comme on I'a vu, il n’y a autmécanisme juridictionnel d’accélération.
En effet, la fixation des affaires aux audienceset@ du parquet, tandis que la chambre des
mises en accusation ne peut lui adresser d'injonctEn pratique, le probléme se résout
généralement par une démarche de l'avocat de ¢éasefaupres du parquet, sachant toutefois
gue celui-ci a sa propre politigue de fixations geut étre imperméable aux demandes
particulieres, fussent-elles justifiees par unuesge dépassement de délai raisonnable.

14. Quelle est l'autorité responsable de la supesion de la mise en ceuvre de la décision
quant au caractére raisonnable de la durée de la@cédure?

Dans le cadre de l'instruction en cours, s’il est fpplication des articles 136 ou 136bis
examinés ci-dessus, la chambre des mises en docupaurra étre saisie a nouveau s'il
n'était pas remédié a la durée excessive de lafdtoe.

%2 Ce qui ne fait pas obstacle & ce qu'il soit statwdes intéréts civils.

%3 Ce qui a pour conséquence notamment qu'il n’ast pbssible de statuer sur I'action civile. Voiraxemple
dans corr., Namur, 26 avril 2001, Journal des @02€01, n° 415, p. 24 et J.L.M.B., 2001, p. 1402.
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15. Quelles mesures peuvent étre prises en cas da+exécution de cette décision ? Veuillez
préciser quelles sont ces mesures pour chacune gessibilités de réparation et fournir des
exemples

a) dans le cadre de I'instruction, la chambre desgsren accusation pourrait dessaisir
le juge d’instruction et désigner un de ses mempoes poursuivre celle-ci.

b) lorsque le juge du fond a constaté le dépassediedélai raisonnable et en a tiré
les conséquences au point de vue de la sanctire, e la recevabilité des poursuites, la
décision s’impose par elle-méme.

16. Existe-il la possibilité de faire appel contreine décision sur le caractére raisonnable de
la durée de la procédure? L’autorité compétente ¢lle soumise a un délai impératif pour
traiter cet appel? Quelle serait la conséquence jidique du non respect de ce délai?

a) si a la cléture d'une instruction, la chambre ahnseil refuse d’admettre le
dépassement du délai raisonnable, celui-ci ne pqustifier un appel devant la chambre des
mises en accusation que pour autant qu'’il puiggec@nsidéré comme constituant une cause
d’irrecevabilité des poursuites, c’est-a-dire gail affecté I'administration de la preuve ou
I'exercice des droits de la défense (art. 135 dweCd’instruction criminelle) ; il faut
également que le moyen ait été préalablement sbybew conclusions écrites devant la
chambre du conseil. La chambre des mises en atmusaést tenue par aucun délai pour
statuer. Ici encore, si le délai dans lequel difusit était anormalement long, cet élément
serait pris en compte par le juge du fond dansésatuation finale du dépassement éventuel
du délai raisonnable.

b) si le juge du fond a refusé d’admettre le dépaent du délai raisonnable, le
jugement pourra étre soumis, pour cette raisoa jaéridiction d’appel. La décision rendue en
appel pourra étre contesté sur ce point devanbla Ge cassation dans la mesure évoquée a
la réponse a la question 5, sub a). Ni la juridictd’appel ni la cour de cassation ne sont
tenues a un délai de rigueur pour statuer. Laipirh d’appel pourrait constater elle-méme
gu’elle n'a pas respecté le délai raisonnable, raaifaut, il n’y aura pas de sanction, pas
plus que si la Cour de cassation ne respectaiepdéai raisonnable.

17. Est-il possible de recourir a cette voie de rears plus d'une fois dans une méme
procédure? Y a-t-il un laps de temps a respecter &e la premiére décision sur le caractére
raisonnable de la durée de la procédure et une deéme requéte sur le méme théme?

En cours d’instruction, la défense ou la partigleine peut recourir a I'article 136 du Code
d’instruction criminelle qu’'a l'issue d’une annééndtruction. Elle pourra réitérer la méme
procédure, mais apres I'écoulement d’'un délai dend@s au moins depuis l'arrét de la
chambre des mises en accusation.

Si le moyen est soulevé devant la chambre du doadaicléture de l'instruction, il peut &
nouveau I'étre en appel devant la chambre des reisescusation (cf. réponse a la question
16, sub a) et ensuite devant le juge du fond.

18. Existe-t-il des données statistiques sur la pgigue de ce recours? Si oui, merci de bien
vouloir nous les fournir, en anglais ou en francais
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Il n’existe pas de données statistiques sur leurscaux articles 136 et 136bis du Code
d’instruction criminelle, pas plus que sur les mwydanvoqués devant les juridictions

d’instruction ou de fond. Les projets d'informatisa des données judiciaires pourraient, a
l'avenir, inclure cette donnée s'il s'avérait quéetonstitue un critére pertinent.

19. Peut-on de maniere générale estimer I'efficaéide cette voie de recours?

a) Pour ce qui concerne les articles 136 et 13@bi€ode d’instruction criminelle,
I'efficacité n’est pas attestée: les recours seunt pombreux.

b) La sanction du dépassement du délai raisonmanlkes juridictions d’instruction a
la cléture de l'instruction ou par les juridictiom® fond est beaucoup plus efficace et le
moyen est tres souvent souleveé par les plaidewascekilli par les juridictions.

20. Ce recours aurait-il eu un impact sur le nomke de cas éventuellement pendants
devant la Cour européenne des Droits de 'Homme? Mei de bien vouloir fournir, si vous
en avez, des statistiques a ce propos.

Les recours pendant devant la Cour européennerdés de 'homme en matiere de délai
raisonnable deviennent plus rares, notamment sarrales sanctions dont disposent les juges
du fond. A titre indicatif, pour les cing derniéraanées, on ne reléve que quatre arréts
statuant en matiére pénale: un ne concerne queictgiment la matiere pénale (CEDH,
Sablon ¢/ Belgique, 10 avril 2004), un constatada-violation de I'article 6 sous I'angle du
délai raisonnable (CEDH, Coéme et autres c/ Betgi@0 juin 2000), I'un prend acte d'un
reglement amiable (CEDH, L.C. c/ Belgique, 17 oo2oB000) et, enfin, 'un — déja évoqué a
plusieurs reprises - constate le dépassement chi dEikonnable dés avant la fin de
linstruction (CEDH, Stratégies et Communicationts Bumoulin ¢/ Belgique, 15 juillet
2002).

21. Est-ce que la Cour européenne des Droits de birhme s’est prononcée sur l'efficacité
de cette voie de recours aux termes des articles 43 35 de la Convention européenne des
Droits de I'Homme? Dans [laffirmatif, merci de nous fournir la référence de la
jurisprudence pertinente

La Cour européenne, dans son arrét Stratégiesratnaications et Dumoulin ¢/ Belgique
du 15 juillet 2002 a considéré que l'article 136Chde d’instruction criminelle ne constitue
pas un recours suffisant au sens de l'article i3 pnété comme exigeant une voie de recours
autonome en cas de dépassement du délai raisonSabdigcision s’appuie sur le fait qu’elle
n’est pas convaincue que l'article 136 du Codestfirction criminelle constitue un recours
effectif et disponible tant en théorie qu’en pragqd’une part, il souleve certaine guestions
de droit interne, en particulier celle de savoicsi«recours» est ouvert non seulement a la
partie civile constituée et a la personne formedletminculpée, mais aussi a la personne
faisant I'objet de [linstruction qui n'est pas foettement inculpée; d’autre part, le
Gouvernement belge n’avait mentionné aucun exepl@ pratique interne attestant que la
chambre des mises en accusation aurait fait duoiearequéte fondée sur l'article 136, alinéa
2, d’'une personne non inculpée formellement.

Il est a noter que, dés lors que le probléeme sodriexamen de la Cour concernait une
personne a qui le juge d’instruction n’avait néifiucune inculpation formelle, on ne peut
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déduire son l'arrét que, de maniere générale —nepaaticulier a I'égard de la partie
poursuivie ayant le statut d’inculpé en vertu d'wleeision du juge d’instruction - I'article
136 ne constitue pas une voie de recours suffigantegard de I'article 13 de la Convention.

Par contre, la Cour n’a pas eu l'occasion de saqreer sur I'efficacité de I'article 21ter du
Titre préliminaire du Code d’instruction crimineligii prévoit la sanction du dépassement du
délai raisonnable au stade du jugement; la solugtanue par cette disposition est cependant
tout a fait conforme a la jurisprudence de la Cour.

Questions 5 & 21 en ce qui concerne plus particuiment la procédure civile

Compte tenu de I'exposé détaillé en ce qui conderpeoces pénal, il semble permis en ce qui
concerne le proces civil de regrouper les répotggsen relevant dans I'arrét Kudla c/ Bologne
du 26 octobre 2000 que le requérant qui aurait dla@edre de la durée anormale d’'une
procédure doit pouvoir obtenir par une voie detdefiective, une satisfaction «préventive ou
compensatoire» (8§ 159).

Il'y a donc lieu d’envisager brievement d'une pag voies d’accélération et d’autre part les
voies d'indemnisation.

A. Les voies d'accélération

La loi belge ne confére pas a celui qui se prétiohne de la durée anormale d’une procédure,
une voie de recours spécifique lui permettant tte tanstater par une juridiction supérieure la
meéconnaissance du délai raisonnable, avec injondbanée au juge saisi de I'affaire de traiter
celle-ci a bref délai. Certains auteurs ont suggéeénprunter, face au retard anormal d’'une
procédure, la voie du référé afin d’obtenir du jplést du tribunal de premiére instance une
ordonnance d'injonction assortie d’astreinte. Albémeent il n’y a pas de jurisprudence sur le
sujet de telle sorte que I'on voit mal commentecetttion pourrait étre considérée comme
constituant un moyen effectif au sens de Il'articdede la Convention. De plus, on s’interroge
sur l'injonction concrete qui pourrait étre donm&e un juge des référés a I'Etat représenté par
le ministre de la Justice en vue d'assurer l'acaeétin d'une procédure en cours car
l'indépendance du tribunal fait obstacle a toutmirtion du pouvoir exécutif dans I'exercice de
la fonction juridictionnelle.

Certes il existe des mécanismes correcteurs maipdetée est extrémement limitée: la prise a
partie est ouverte en cas de «déni de justice»1(B40, 4 du Code judiciaire) mais le déni de
justice est entendu de maniere stricte au sensfale de juger et non de négligence du juge de
juger la cause dans un délai raisonnable (Cas28 lievrier 2002, Rev. Gen. Dr. Civ. B., 2002,
p. 548; peut-étre cette conception évoluera-tsigs I'effet de I'arrét du 3 avril 2003 de la
C.E.D.H. — n° 54589/ - qui décide que la presaipti’'une action judiciaire, parce qu'elle est
imputable au manque de diligence des autoritémaés dans une procédure paralléle,
constitue un déni de justice); le dessaisissemenfuge par la Cour de cassation a la demande
du procureur général pres la cour d’appel lorsqumdgistrat néglige de juger pendant plus de
six mois la cause prise en délibéré (ce mécanisénaiar I'article 648 du Code judiciaire ne
constitue évidemment pas une voie de droit effegigur le justiciable). Ainsi le justiciable
confronté a la durée anormale d’'une procédureecndl dispose, en droit belge, d’aucune voie
de droit effective et accessible lui permettant démoncer cette situation a une autorité
supérieure a l'effet d’obtenir de celle-ci qu'eieenne, d’office ou sur injonction, les mesures
nécessaires en vue d'y remédier.
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Méme si le justiciable peut prendre des initiatipesir accélérer I'instruction de la cause, le
droit judiciaire belge demeure marqué par le ppeadlispositif qui ne connait pas linstitution
d’un juge actif doté, comme dans d’autres paysylirtants pouvoirs d’initiative et de controle
dans le déroulement de la procédure. Toutefoipluieen plus on estime que si le recours au
juge reste un droit de 'Homme, son utilisation sairait étre laissée a la liberté totale des
justiciables; un équilibre doit étre trouvé danmiae en ceuvre de principes qui contraignent les
parties au respect d'une certaine loyauté prockrletadans le renforcement des pouvoirs du
juge pour assurer l'effectivité de ce principe. (i parties ont évidemment la maitrise de la
matiere litigieuse, c’est bien le juge qui reglel&oulement de la procédure. Il est logique que
le service public de la justice — qui engage lapoasabilité de I'Etat en cas de
dysfonctionnements — ait la capacité de fonctiommw@malement pour apporter une réponse
judiciaire dans un délai raisonnable» (J.Cl. MAGHEDCEéIérité et qualité de la justice
(Rapport francgais remis au Gardes des Sceaux), Radz.22-23 décembre 2004, p. 11)). |
semble permis d'insister sur cet aspect fondameiata$ la mesure ou un avant-projet de loi
modifiant le Code judiciaire en vue de renforcerpeuvoirs du juge en matiere de mise en état
devrait étre prochainement soumis au Parlemengbelg

B. Les voies d’'indemnisation

Dans I'état actuel des textes, la voie indemnitp@et étre utilisée comme une réponse adaptée
aux violations du délai raisonnable. La respongébile I'Etat du fait du fonctionnement
défectueux de la justice peut étre engagée enedaute dans l'organisation du service lui-
méme et non seulement a I'occasion de I'acte ptratinel rendu par le juge. Il est admis que
peut engager la responsabilité de I'Etat le domnuagerétement éprouvé par suite du retard
apporté a la solution d’un litige, soit s'il dopzaraitre que ce retard est directement imputable a
la faute du juge, soit encore s'il doit étre li€elncombrement des rbles et a la surcharge des
tribunaux, entrainant pour ceux-ci I'impossibilité respecter les exigences du délai raisonnable
imposées par les dispositions de l'article 6 d€dmvention européenne de sauvegarde des
droits de ’'homme (Cass., 19 décembre 2001, Ret.JOr. B., 1993, p. 285 et s. et la note de F.
RIGAUX et J. van COMPERNOLLE).

Depuis l'arrét de la Cour de cassation précitésiplus décisions du tribunal de premiére
instance de Bruxelles ont condamné I'Etat a répdeemréjudice subi du fait de la
méconnaissance du délai raisonnable (outre le jegewriu tribunal civil de Bruxelles du 6
novembre 2001 cité a la note, voy. Civ. BruxelBspctobre 2000, Rev. Gén. Dr. Civ. B., 2002,
p. 550). Confirmant ces décisions, un arrét deola d’appel de Bruxelles du 4 juillet 2002
(supra note 1) déclare que I'Etat belge commetfaumie qui engage sa responsabilité lorsqu’il
omet de prendre les mesures susceptibles d’adsurespect des obligations qui lui impose
l'article 6 de la Convention européenne de saudegdes droits de I'hnomme et, en particulier,
lorsque cette carence a pour effet de priver lev@ioyudiciaire — en I'espece les juridictions
bruxelloises — des moyens suffisants pour permeédreaiter les causes qui leur sont soumises
dans un délai raisonnable. Cette carence de tatitue une violation grave et caractérisée
de l'article 6 de la Convention, lequel confere gaxticuliers un droit subjectif a ce que leurs
causes soient entendues dans les conditions q@ilcg et que sa méconnaissance peut étre
sanctionnée devant les juridictions de I'ordre giadie sur la base des articles 1382 et 1383 du
Code civil.

En bref, la violation du délai raisonnable engageekponsabilité de I'Etat ; cette responsabilité
est déduite de la méconnaissance de l'article G&ad&onvention européenne des droits de
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'homme et du droit subjectif que ce texte consaere profit du justiciable; cette
meéconnaissance constitue, dans 'ordre internefaute au sens de l'article 1382 du Code civil
obligeant I'Etat a réparer le préjudice qui en Esulté. Consacrant de tels principes, une
jurisprudence établie serait de nature a évitarBelgique de nouvelles condamnations pour ne
point offrir, dans l'ordre interne, un recours effeau justiciable qui s’estimerait victime d’'un
dépassement du délai raisonnable.

BELGIUM
La procédure administrative

l. Voies de recours non juridictionnelles existantdroit interne face a la durée excessive des
procédures de droit administratif belge: lutte cerdinertie de I'administration saisie d’une
demande de permis. Permis tacite et lettre de rappe

Le probleme

Un trait majeur du systeme de l'autorisation adstmtive — il tient du truisme - est que
I'administré ne peut en principe procéder a I'exiécude I'acte assujetti a autorisation avant
gue I'administration ne se soit expressément proéeisur la demande. On peut évidemment
se demander comment cela peut se produire dandatirdé& droit mais il se trouve que le
législateur doit aussi composer avec I'’hypotheskimertie de I'administration chargée de se
prononcer sur la demande ou sur le recours.

Il existe de nombreux moyens de stimuler 'admiatgin ou de vaincre cette inertie. Parmi les
mécanismes imaginés, certains consistent a ser piskEedécision expresse de I'administration
gui avait a priori été considérée comme nécesdaas.solutions ne sont jamais que des pis-
aller.

Le probleme du délai raisonnable

Le délai d’'ordre appelle la question du délai namsble. La volonté de sanction est bien
compréhensible®. La méthode du délai raisonnable présente tostefmi moins deux
inconvénients.

D’abord, il y a dans I'administration du raisonr@bhe part importante de subjectivité. Bien sOr
I'on peut dire que la complexité de I'affaire, larime volonté du demandeur sont des facteurs
d’appréciatiorr® mais il reste que ce critére est peu satisfaiame époque oul I'on préfére les

* M. PAQUES, «Aménagement du territoire, urbanisrpatrimoine et questions diverses de droit
administratif notarial»in Chronique de droit a l'usage du notariat, Facd#édroit de Lieége et Bruxelles,
Larcier, Vol. XXXIX, 1 avril 2004, pp. 254 a 263.

> Not. C.E., 4 septembre 1997, DEBRABANDERE, 6798E., 4 février 1994, ROYACKERS, 45999.

*® Plus précisément, le caractére raisonnable du déles lequel I'autorité doit statuer est princgraent
déterminé par la possibilité, pour elle, de dispasetous les éléments de fait, renseignementéstaevant lui
permettre de statuer en connaissance de cause §Géurier 1986, SA ELPEE GAS BELGIUM, 26155; G.E.
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procédures rythmées par un tempo connu d’avancegsaompter la durée des procédures et
faire les choix d'implantation correspondants.

Ensuite, imposer le délai raisonnable revient aranée condition d’exercice de la compétence,
d’ordre publi¢’. Une fois expiré le délai, la compétence de I'etéigrend fin, fait obstacle a
une remédiation par le biais d’'un recours orgdhisé une fois sanctionnée par le Conseil
d’Etat, cet épuisement de la compétence empéchiéfdation de l'acte sur la base de la
demande initiaf®. Cette conséquence est paradoxale, dans la meSuie compétence de
décider sur une demande d’autorisation ou de rscotganisé n'est pas facultative mais
obligatoire.

Au cours de la période récente, les procedés detlae de rappel» et du «permis tacite» ont éteé
au centre de controverses.

Inertie du college des bourgmestre et échevinsidaalivernement et CWATUP

- Dans le droit de l'urbanisme, a I'expiration dual@l’'ordre variable en fonction de la nature
du dossier, imparti au college des bourgmestrecledvéns pour délivrer le permis ou le
refuser (art. 118), le demandeur peut saisir letionnaire délégué qui doit statuer dans un
délai de rigueur.

- A l'expiration de ce délai de rigueur, la loi d&ttre a I'absence de décision du fonctionnaire
délégué la portée d'un refus de permis (art. 12,8]& CWATUP). Le fonctionnaire délégué
cesse dés lors d'étre compétént

- La saisine du gouvernement est alors possiblel(E8). mais

- Que faire en cas de silence du Gouvernement, &utt&irecours?
La lettre de rappel et la substitution d’'un démridgueur a un délai d’ordre

Devant l'inertie de l'autorité de recours, ou denir recours en cas de recours a deux degrés
(voy. 'ancien CWATUP, art. 52), le législateur @ugent eu recours a la technique de la lettre
de rappel qui transforme un délai d’ordre en urveau délai de rigueur dans lequel la décision
doit étre prise, voire, selon le choix du législateotifiée ou méme portée a la connaissance du
demandeur.

Actuellement:

1°" décembre 1988, CAP, 31487; C.E., 17 novembre 1NGBE et NONDELIER, 56256, A.P.T., 1995/4, p.
297, extr. Rapport de Mme GUFFENS et I'appréciatiti2.4.2.).

7 J.-Fr. NEURAY, Vie et mort du permis tacite, A.B.Z002, pp. 55 et s.

%8 | 'autorité qui statue sur recours s’approprie dgev(C.E., 17 novembre 1995, NOSE et NONDELIER,
56256, A.P.T., 1995/4, p. 297, extr. Rapport de MBH-FENS).

* C.E., 17 novembre 1995, NOSE et NONDELIER, 56286.T., 1995/4, p. 297, extr. Rapport de Mme
GUFFENS.

°C.E., 24 juin 1980, Ville de Courtrai, 20447 rec8p7



- 27- CDL(2005)013

- Larticle 121 du CWATUP ne donne qu’au demandeuwdiapétence d’envoyer la lettre de
rappel. Ce n'a pas toujours été le Tas

- Etl'option actuelle du CWATUP, a l'article 121 tegie la décision doit non seulement étre
prise mais envoyée dans le délai de trente jouesfgil courir la lettre de rappel. En
conséquence l'arrété pris dans le délai mais gotdrdivement est privé de sa force
exécutoire par l'effet du décret et, pour des raste sécurité juridique, le Conseil d’Etat
peut le suspendre ou I'annufér

Art. 121. Dans les 75 jours a dater de la récepdiorrecours, le Gouvernement envoie sa
décision au demandeur, au college des bourgmdstohevins et au fonctionnaire délégué.

A défaut, le demandeur peut, par envoi recommandg& poste, adresser un rappel au
Gouvernement et en informe simultanément le colldge bourgmestre et échevins et le
fonctionnaire délégué.

A défaut de I'envoi de la décision du Gouvernemaans les trente jours a dater de la
réception par le Gouvernement de la lettre recongi@amcontenant le rappel, la décision dont
recours est confirmée.

Formalités du rappel

Le rappel doit étre introduit par lettre recommanéda poste (art. 8 et 452/19 CWATUP); que
le retrait d'un tel rappel a le supposer admissdwé a tout le moins se faire de la méme
maniére. S'il a été fait par télécopie, il n'y a, @n droit, aucun retrait du rappel (CE, 18
septembre 2003, BOTTON, 123059). Mais le retratagiypel est sans effet (infra, n°s suivants).

La dénonciation du rappel au collége et au fonname délégué est une formalité qui n’est pas
prévue dans l'intérét de I'administré; elle ne pétte considérée comme substantielle et
affectant la validité du rappel (CE, 23 septemi@d@32 SA G.C., VALECO, 123292).

La lettre de rappel est valablement envoyée pashittecte des demandeurs (CE, 20 novembre
2003, VAN HOOF, 125559).

Défaut de décision dans le délai de rigueur

Toutefois, a défaut de décision dans le délagdeslateur est de nouveau en difficulté de choisir

le sens & donner au silence du Gouvernement saiapgel:

- Donner des effets a un acte antérieur de la proedduorable au demandeur s’il y en a un
(art. 52 ancien CWATUP)

- A défaut décider que le demandeur peut passerxaclgon sans meconnaitre d’autres
dispositions |égales ou réglementaires que celleimpose d’avoir un permis, c'est le
systeme du « permis tacite » (ex. art. 52 ancieATWP).

- Ou bien, décider plus généralement que la décon recours est confirmée (art. 119 a
121 in fine du CWATUP actuellement en vigueur): slEnsystéme de ce code, le silence du
collége des bourgmestre et échevins, saisi en ereteu, peut donner lieu a

®1Sur ce que, sans précision du législateur, laelgitut émaner d’un autre que celui qui a introuiecours,
C.E., 4 décembre 1980, NUYENS, 20770, rec. p. 1€7B;, 10 janvier 1984, VAN BEVER, 23870.

%2 C.E., 30 juin 2000, BOTTON, Rev. Rég. Dr., 2000398; C.E., 31 mai 2000, REGOUT, 87736, APM, 2000,
p. 111; C.E., 29 octobre 2002, NOTREDAME et GYSSEL&002; C.E., 12 décembre 2002, QUEWET et
QUAIRIAUX, 113604,
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dessaisissement facultatif et saisine du fonctioardélégué dont le silence persistant est
assimilé a un refus (art. 118, al. 3). En cas ma@ sur toute la ligne c’est donc cette
décision de refus qui sera confirmée par I'effelatticle 121.

Exemples de calcul des délais

Exemple 1. Le refus du permis d’'urbanisme par lege a lieu le 12 avril 1999. La requérante
introduit un recours au Gouvernement le 14 mai 198Baccusé de réception lui est délivré le
17 mai 1999. Jugé que le premier délai imparti auv@rnement pour prendre et notifier sa
décision prend cours le 18 mai 1999 et expire lpiidt 1999. La date d’expiration de ce délai
étant un samedi, celui-ci prenait fin le lundi 2184999. Le 2 février 2000, la requérante a
adressé au Gouvernement un envoi recommandé contemappel au sens de l'article 121 du
CWATUP. Que ce rappel a été recu par la partieradve 3 février 2000. Que le délai de trente
jours pour envoyer la décision expirait le samedaars 2000 et était reporté au lundi 6 mars
2000. L’arrété ayant été adopté le 6 mars 2000 nwigé le 7 mars 2000, soit en dehors du
délai, est privé d'effets par I'effet du décrettnéme, tandis que la décision de refus prise par le
college est, par l'effet du décret également, cordfe (C.E., 12 décembre 2002, SCA DICK,
113605). Eg. arrété pris dans le délai mais notifiés délai : tardif, annulation, CE, 23
septembre 2003, SA G.C., VALECO, 123292)

Exemple 2. Recours introduit le 28 décembre 200@reauine décision de refus de permis du 24
novembre. Réception le 28 décembre 2000 (attestcpase de réception délivreé le 10 janvier).
Le délai de 75 jours imparti au gouvernement pdopeger et notifier sa décision prenait cours le
29 décembre et expirait le 13 mars 2001. Envoiaghpel le 14 mars 2001 recu le jour méme
(selon accusé de réception du 15 mars). Retradmhel par télécopie le 11 avril jugé sans effet
(voy. infra, numéro suivant). Décision du 27 jdilletardive (CE, 6 novembre 2003,
DECALUWE et PROVOYEUR, 125118).

Exemple 3. Calcul du délai de 30 j: lettre de rammeoyée le 31 janvier 2000; délai prend
cours le jour de la réception de la lettre de rhfgier février 2000; I'acte attaqué devait étre
envoyeé au plus tard le 2 mars (possibilité de teg@rice délai au plus prochain jour ouvrable);
'acte ne I'a été que le 3 mars; acte dépourvuode ¢ffet de droit (CE, 20 novembre 2003,
VAN HOOF, 125559).

Retrait du rappel?

Si la lettre de rappel fait courir un dernier délairigueur, est-ce que le demandeur qui a lancé
cette ultime procédure et qui voit que l'autori@ppréte a statuer favorablement, peut renoncer
a son rappel en le retirant? La réponse étaitadfive dans la jurisprudence du Conseil d’Etat, a
condition que la renonciation soit expresse, sapsveque (C.E., 18 mai 1999, PEREZ-
VASQUEZ, 80288) et gu’'elle intervienne dans le déais la jurisprudence du Conseil d’Etat
s’est montrée hostile au procédé du retrait corssidémme un détournement de procédure
(C.E., 5 octobre 2001, DOCKX, 99526, J.L.M.B., 2002356; Am.-Env., 2002, p. 82).

Peu de temps apres cet arrét DOCKX, la Cour d'agpdliege a jugé que le procédé du retrait
de la lettre de rappel constituait un «détournendenprocédure», se ralliant expressément a
'arrét DOCKX; elle a cependant jugé que «la sééyuridique imposait de considérer que cette
pratique administrative, admise de longue datedetge par 'administration elle-méme, ne peut
nuire au citoyen qui doit pouvoir faire confianeex @arganes de I'Etat» et encore que ce procedé
ne peut étre considéré comme la source d’'une liléggui affecterait le permis délivré apres
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I'expiration du délai qu’avait fait courir 'envalu rappel et qui a donc été interrompu par son
retrait. En outre, la Cour considére qu’il n'y s ke parallélisme des formes qui s'imposerait et
gu’aucune forme particuliére ne s’appligue au itetre recommandation postale, ni méme de
signature, pourvu que le retrait soit communiquanav'expiration du délai. Une télécopie
suffit, juge la Cour. Ce dernier point, lui ausmeure controversé car la preuve du moment du
retrait peut poser problénfig

Depuis lors le Conseil d’Etat a assis sa jurispmodedans de nombreux arfétsNous en
signalons quelques uns prononcés dans la périqilaslaécente:

Jugé que le retrait du rappel est sans effet, guadyen pris en ce sens de la violation de
l'article 121 est d’ordre public (CE, 20 novembi@03, VAN HOOF, 125559); par souci de
sécurité juridique le CE annule l'arrété ministéf€.E., 6 novembre 2003, ROMANO,
125114; CE, 6 novembre 2003, DECALUWE et PROVOYEUR5118; CE, 23 septembre
2003, Ville de Chiny, 123291; ég. arrété pris denslélai mais notifié hors délai: tardif,
annulation, CE, 23 septembre 2003, SA G.C., VALECZ3292).

Retrait du rappel condamné, sans effet. Dangtattde la sécurité juridique, le CE accepte
d’annuler I'arrété ministériel notifié tardivemef@E, 16 septembre 2003, VERBRUGGHE
ET CIERCQ, 122876; CE, 23 septembre 2003, SA G/GLECO, 1232925,

Nouveau délai de recours contre I'acte confirmé

En outre, les requérants disposent, a partir detlfication de I'arrét, d'un nouveau délai de 60
jours leur permettant , le cas échéant d’introduireecours contre I'acte qui se trouve confirmé
par I'effet du décret (CE, 16 septembre 2003, VERBEHE ET CELRCQ, 122876; ég. sur le

point, CE, 23 septembre 2003, SA G.C., VALECO, B232

Dans ce dernier cas, la décision confirmée du gmlfgeut donc faire I'objet d’un recours au
Conseil d’Etat a l'initiative d’un tiers. Le délsé calcule de maniére ordin&fte

Dans ce cas aussi la Région wallonne est maintanaecause car c'est son silence qui a
permis & la décision confirmée de sortir ses effets

L'astreinte

Liege, 7 janvier 2002, J.L.M.B., 2002, pp. 360.atate A. VAN DER HEYDEN; dans I'arrét du 2 ao(t0A0
BONAFE-SWINNEN, 98121, cité par A. VAN DER HEYDEMNb.€., p. 366), le Conseil d’Etat avait au
contraire imposé que certaines formes entourenetiait du rappel.

% Not. C.E., 27 février 2003, STEENO, 116567, T.B.(Q2003, pp. 256 et s., note S. DE TAEYE qui attir
I'attention sur certaines différences entre cettisprudence et celle des chambres flamandes.

% Aussi,

® pPour un cas d'application de la régle de prise@®aissance aprés une réunion d'information sultiee
deuxiéme réunion au cours de laquelle a eu liewaiteen de l'acte lui-méme, C.E., 29 octobre 2002,
NOTREDAME, 112003; C.E., 12 décembre 2002, Ville Memur contre Députation permanente de Namur,
113606.

7 C.E., 12 décembre 2002, Ville de Namur contre Beman permanente de Namur, 113606 (art. 52, ancien
CWATUP).
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Prononcée par le Conseil d’Etat dans un cas oasdpnnulation par le Conseil d’Etat du rejet
d’un recours contre un refus de permis, le gouveem flamand est resté plus de deux ans sans
prendre une décision (C.E., 7 décembre 2000, MARID¥38, APM, 2001, p. 8)

La décision tacite

Au lieu de confirmer la décision antérieure, cemgut conduire a un refus sur toute la ligne, le
législateur peut décider de donner un sens awsilpersistant. La décision d’accorder un sens
au silence de l'administration chargée de délivwee autorisation doit étre I'ceuvre du
|égislateur. Généralement, toutefois, I'autorigatiacite est réservée au cas dans lequel, il N’y a
eu aucune décision au cours de la proc&tiure

Le législateur peut choisir I'octroi ou le refusita. Les intéréts servis par I'une et I'autre opti
ne sont pas les mémes. Dans son arrét du 3 jLde8, VAN DER STICHELEN, 74948, le
Conseil d’Etat a mis en évidence les choix deigakt que contenait I'option pour le refus ou le
permis tacite. Dans le dernier cas , il s'agita@efiser la liberté du commerce et de 'industrie
ou a tout le moins I'exercice d'une actifitéLe permis tacite est alors la négation de lwétitle
soumettre le comportement a autorisation. Le riftige sert I'intérét de police qui avait justifié
l'instauration de l'autorisation, en I'espéce leitia la protection d’'une environnement sain
(article 23 de la Constitution) ou le bon aménagenui territoire... Mais aucune de ces
solutions aveugles n'est satisfaisante. Par ledé@aoadicale, elles sont disproportionnées. Elles
sacrifient nécessairement les autres intéréts’'qummlité chargée d’autoriser devait également
apprécier.

Le permis tacite, autorisation de la loi est-ilagte administratif susceptible de recours?

Le permis tacite, choix favorable au demandeuil este permission légale d’agir sans permis
ou une autorisation tacité?La question est d'importance, dans le premier tasy a pas
d’acte administratif susceptible de recours ; dasgcond, il y en a un. En matiére d’urbanisme,
c’est la premiére branche que la Cour de cassatietenue dans un arrét du 19 avril 7é91e
Conseil d’Etat a retenu la méme solution dans soét alu 3 juillet 1998, VAN DER
STICHELEN, 74948, a propos de larticle 41 de londance relative au permis
d’environnement du 30 juillet 19923, Dans cet arrét, & défaut d’acte susceptiblectrurs, le
Conseil d’Etat na pas pu poser de question a lar @arbitrage sur la conformité de cette
|égislation aux articles 10 et 11 de la Constitutio

% J.-Fr. NEURAY, Vie et mort du permis tacite, A.R.Z002, pp. 55 et s., p. 58.

% A propos de l'article 41 de I'ordonnance relatae permis d’environnement du 30 juillet 1992. Cstége
fut abandonné dans I'ordonnance du 5 juin 199%ivelau permis d’environnement au profit de la aonétion
de la décision entreprise (art. 82).

9J.-Fr. NEURAY, Vie et mort du permis tacite, A.B.Z002, pp. 55 et s.

3.T.,1992, p. 76 et le commentaire de M. BOES¢te notarié au risque de 'infraction, in L'urbsmie dans
les actes, Bruxelles, Bruylant, 1998, p. 695 ; RIRCODEME, L'arrét 78/2001 de la Cour d’arbitrageneu
atteinte disproportionnée aux droits du demandeupeatmis d’urbanisme?, in Am.-Env., 2002/1, p. g5, p.
50.

2 Ce systéme fut abandonné dans I'ordonnance din3@97 relative au permis d’environnement au pradi
la confirmation de la décision entreprise (art..82)
3 Toutefois, C.E., 27 janv. 2002, 108540, T.R.02802, p. 191, note J. VERKEST.
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L’autorisation tacite condamnée par la Cour d’aalgi¢

Toutefois le juge de référés du tribunal de premiastance de Bruxelles a interrogé la Cour
d’arbitrage a I'occasion d’'une action de tiers gaisont adressés a lui pour faire interdire
provisoirement sous peine d’astreinte, la poursiete travaux de construction entrepris sous le
bénéfice de I'article 137 de 'OOPU qui contieneuisposition similaire a celle de l'article 41
de l'ordonnance relative au permis d’environnemedst 1992. La Cour a estimé que
l'autorisation tacite n’était pas un acte admiaistimais un effet direct de I'ordonnance et qu'il
n'y avait donc pas de décision a entreprendre ddeaBonseil d’Etaf®. Méme en I'absence
d’acte administratif, le contréle de la situaticar jie juge judiciaire est possible. Cette faculté
d’'agir sans permis a été justifiée par la voloreénd pas pénaliser le demandeur de permis
victime de lincurie de I'administration. Le moyeast pertinent, juge la Cour. Toutefois, ce
systeme porte une atteinte disproportionnée awitgdies tiers» malgré la possibilité de saisir
le juge judiciaire. Les tiers et les demandeurs gmivés du service d’'une administration
spécialisée chargée d'apprécier leur situationoimcreto et du contréle par le juge de cette
appréciation, qu’il s’agisse du Conseil d’Etat aujdge judiciaire. En outre, «charger le juge
judiciaire, dans de telles circonstances, de gubston appréciation au pouvoir discrétionnaire
de I'administration reviendrait a lui reconnaitree.lcompétence incompatible avec les principes
qui régissent les rapports entre I'administratibries juridictions». «ll en résulte une atteinte
disproportionnée aux droits des tiers intéressgjuc discrimine cette catégorie de personnes
par rapport & celles auxquelles un controle juiiminel est garantf3. Le législateur bruxellois
s'incline. La révision de I'article 137 est en csffir

Plus recemment la Cour a été saisie d’une qugstidant sur I'article 52 de I'ancien CWATUP
qui contenait un dispositif identique a celui daticle 137 de 'OOPU. Par son arrét 156/2003,
elle a tranché dans le méme sens, par identitéotlésth

Voila donc le systeme de l'autorisation tacite @ndé, a tout le moins dans la mesure ou il
s’agit d’'une décision tacite qui survient dans as ou le projet ne peut pas bénéficier d’'une
autorisation décidée antérieurement dans le cauias procédure.

En revanche, quand le Ilégislateur tire du sileneel'autorité de recours que la décision
entreprise sortira ses effets, comme c’est le tagtiale 121 in fine du CWATUP, par exemple,
il ne se heurte pas a I'enseignement de I'arr&00&/%. De nombreuses observations peuvent
étre faites. La Cour ne donne pas d’indicationlesidroits des tiers dont elle affirme pourtant

" Curieusement, c’est en se référant a cet arré008/ et en partageant I'analyse qu’une chambnreditale du
Conseil d’Etat accueille un recours contre un psrmdienvironnement implicite (art. 25, %1 du
Milieuvergunningsdecreet et art. 50 du Vlarem DEC27 juin 2002, SALAETS, 108540, T.R.O.S., 200,
191 et s., note J. VERKEST.

S C.A., 7 juin 2001, 78/2001, J.L.M.B., 2001, pp032t s., obs. J. SAMBON, Le «permis tacite» ceéngar la
Cour de Justice des Communautés européennes da fzour d'arbitrage; T.R.0.S., 2001, p. 212, note J
VERKEST; Am.-Env., 2002/1, p. 45, note Ph. NICODEMEarrét 78/2001 de la Cour d’arbitrage: une attei
disproportionnée aux droits du demandeur de peathabanisme? J.-Fr. NEURAY, Vie et mort du pernasite,
A.P.T., 2002, pp. 55 et s.

®Doc. Cons. Rég. Brux.-Cap., A-501/1 — 2003/20@426 novembre 2003.

"C.A., 26 novembre 2003, 156/2003.

® Dans le méme sens, J. SAMBON, o.c., n°5.
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I'existence. Sont-ce des droits déduits de I'ateB de la Constitution dont la question faisait
état de la violation en combinaison avec les agi¢l0 et 11 de la Constitution?

L’autorisation tacite condamnée par la Cour dechist

Quand une directive communautaire exige qu'un prej@ soumis a autorisation préalable,
l'organisation d’'un mécanisme d’'autorisation tacitéest pas de nature a exécuter
convenablement le droit communautaire (CJCE, 28€é\1991, C-360/87, Commission c/
Italie, Rec. I, p 791, en matiere d’eaux souteasiinCette décision est confirmée, en ce qui
concerne les autorisations tacites, par l'arrétldujuin 2001, Commission c/ Belgique, C-
230/00, a l'occasion d'une affaire dans laquelle dammission critiquait une série de
|égislations belges au regard de nombreuses digsctie protection de I'environnement. La
Cour de Justice juge que les autorités nationalestenues «d’examiner au cas par cas toutes
les demandes d’autorisation introduités»

Cette décision doit étre approuvée. En effet, audél’autorisation aucune garantie d’examen
concret du projet n’'est donnée, aucune évaluatsntidences du projet sur I'environnement
n'a lieu, aucune condition particuliére d’explaatn’est fixée... Comme le souligne bien M. J.
SAMBON, cette censure s’étend méme aux législatipmsutorisent tacitement moyennant le
respect de conditions d’émission fixées par vaigeraentaire.

Dans ses conclusions sur I'affaire C-230/00, I'Aatbgénéral MISCHO avait plus nettement
considéré que tant l'autorisation tacite que leugsefacite étaient en contradiction avec
I'obligation faite par le droit communautaire dauswettre des actes a autorisation. La Cour
avait déja jugé en ce sens dans larrét du 28 dévi991, C-131/88, Commission c/

Allemagne, Rec., |, p. 825.

Responsabilité de I'administration pour refus denpeou retard dans la délivrance du permis.

Sur cette question, voy. nos observations sousNRélles, 26 mai 1987, Aménagement, 1987,
p. 88 et s.; sous Bruxelles, 26 septembre 1990, nagement 1991, p. 51 et s.; ég. F.
HAUMONT, Responsabilité de lI'administration en reedi d'aménagement de territoire, in La
responsabilité des pouvoirs publics, Bruxelles yBmt, 1991, p. 261 et s

L’amende forfaitaire

L’article 40, 87, du décret wallon relatif au pesnail'environnement dispose. 8 7. Il y a lieu a
indemnité équivalente a vingt fois le montant doitdile dossier visé a l'article 177, alinéa 2, 1
et 2, a charge de la Région, dans le cas ou le defypermis résulte de I'absence de décision en
premiére instance et en recours, et si aucun ragpasynthése n'a été envoyé dans les délais
prescrits. Les demandes d'indemnité sont de la &mmge des cours et tribunaux.

Il. Voies de recours juridictionnelles face a larédu excessive des procédures de droit
administratif belge: jurisprudence récente de lar@uropéenne des droits de 'homme

L’Etat belge a récemment été condamné par la Qauapéenne des droits de ’homme pour
violation de l'article 6, 81, de la Convention. Caur a en effet constaté le non-respect du délai

9 J.L.M.B., 2001, p. 1200, note J. SAMBON; A.J.T0p2-01, p. 350, note D. VAN HEUVEN et S. RONSE.
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raisonnable relativement & une procédure admitiigralans un arrét «Entreprises Robert
DELBRASSINE S.A.» contre Belgique, 1€ juillet 2004. Par ailleurs, on note que la Cour
pourrait aboutir a une conclusion identiqgue dares affaire VAN PRAET contre Belgique, a
propos de laquelle elle a rendu, le 28 octobre 2004 décision de recevabilité. La longueur
d’'une procédure administrative était également arse€. Nous examinons succinctement ces
deux affaires ci-apres.

Dans la premiere affaire sub-mentionnée, la Condamna la Belgique apres avoir constaté
gue le Conseil d’Etat n’avait rendu un arrét quespae cing ans apres avoir été saisi. On note
gue le gouvernement belge avait souligné la corniplele I'affaire, en ce que, notamment,
celle-ci touchait a la matiére particuliere du tida 'aménagement du territoire, de I'urbanisme
et de I'environnement et compte tenu égalementaiobne des parties intervenantes et de la
connexité des causes. La requérante avait pouarsdgit valoir que rien dans son attitude
n'avait contribué au dépassement du délais raisbenba Cour lui donna raison. Elle observa
gue, méme si «l'affaire pouvait présenter certaidéficultés particulieres compte tenu
notamment du nombre d’intervenants», la durée gedeedure résultait principalement du laps
de temps pris par l'auditeur pour déposer son raglams I'affaire, et que le gouvernement ne
fournissait pas d’éléement de nature a expliquerdgeure partie de ce délai.

Plus réecemment encore, dans l'affaire VANPRAET eoielgique, le requérant se plaignait
aussi de la longueur de la procédure qu'il avaifagee devant le Conseil d’Etat. Ce dernier
avait en effet déclaré irrecevable, le 9 juin 19@8e requéte introduite devant lui, le 29
novembre 1991. Le gouvernement invoqua une excemdiogrecevabilité tirée du non-
épuisement des voies de recours internes au sdiastide 35 de la Convention. Il estimait que
«le requérant aurait d assigner I'Etat belge deves juridictions civiles internes pour
'entendre condamner, sur la base de l'article 1882code civil, a indemniser le préjudice
éventuel subi». Il fit notamment valoir a ce propgse, depuis un arrét du 19 décembre 1991,
la Cour de Cassation belge accepte le principe $etpuel la responsabilité civile de I'Etat peut
étre engagée pour le dommage causé par des fauntesises par des magistrats dans I'exercice
de leurs fonctionsx». Il cita ensuite «plusieursisiéass de juridictions de fond ayant condamné
I'Etat a payer une indemnisation dans le cas datioos du droit & faire entendre sa cause dans
un délais raisonnable». La Cour européenne dets diei’homme constata que la Cour de
cassation belge avait déja admis, a la date ddotiion de la requéte de Monsieur
VANPRAET, le principe selon lequel la responsabilite I'Etat peut étre engagée du fait de
fautes commises par des magistrats dans I'exedeideurs fonctions. Elle souligna cependant
gue les diverses décisions de juridictions de fatéks par le gouvernement, qui avaient fait
application de ce principe, étaient elles toutest@@ures au mois d’aolt 1998, a I'exception
d’une décision «qui portait, toutefois, sur la duadormale d’'une procédure non judiciaire». La
Cour estima des lors que, «a la date d'introdudai®mia requéte, la possibilité de mettre en cause
la responsabilité de I'Etat pour le dommage caumé lp faute de magistrats qui auraient
méconnu les exigences du délai raisonnable audeeharticle 6 de la Convention n'avait pas
encore acquis un degreé de certitude juridiquesauffipour pouvoir et devoir étre utilisé aux fins
de l'article 35 81 de la Convention». Elle en cahajue I'exception de non-épuisement
soulevée par le gouvernement ne pouvait étre retenreporta 'examen du grief sur le fond,
estimant que celui-ci posait «de sérieuses questiefait et de droits.

8 L'arrét de la Cour européenne des droits de I'henportant sur le bien-fondé de la requéte n'a pasre été
rendu au jour ou nous écrivons cette contribution.
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BOSNIA AND HERZEGOVINA

2. Have such delays been acknowledged by court deoiss? What courts (national/
European Court of Human Rights)? Please provide soenexamples in English or
French or reference to ECHR case-law.

Yes.

Case-law of the Constitutional Court

The Constitutional Court of Bosnia and Herzegowmis decision of 02-02-2001, no. U 23/00,
found that the appellant's right under Article & ECHR to have her civil rights determined by
a court within a reasonable time had not been otsgpeThe Court, therefore, quashed the
Municipal Court ruling to halt the proceedings amdered it to decide on the merits of the case
as a matter of urgency. The Court also pointedtioat, according to the case-law of the
European Court of Human Rights, a breach of Artic1 ECHR, insofar as it entitles a party
to a court determination within a reasonable tvwayld normally give the injured party a right
to financial compensation from the state concerned.

3. Does an explicit requirement of reasonableness the length of the proceedings
equivalent to that contained in Article 6 8 1 of tle European Convention on Human Rights
exist in the Constitution or legislation ?

In accordance with Article 1l. 2 of the Constitutiothe European Convention for the Protection
of Human Rights and Fundamental Freedoms and d@wdis apply directly in Bosnia and
Herzegovina and have priority over all other domdsgislation.

5. Does a remedy in respect of excessive delays in ffreceedings exist in your country ?
If so, please describe it (who can lodge the compi§ before which authority, according to
what - ordinary/special — procedure, within what dedline etc.). Please provide the texts of
the relevant legal bases in English or French.

YES, a complaint on the basis of Article 6 § 1 lo¢ Convention before the Constitutional

Court. A complaint against the excessive lengtproteedings can be lodged by a party in the
proceedings.

There are no special requirements (distinct froengéneral procedural law) for submission of
the complaint.

There is a prescribed time-limit for lodging a cdanmt for excessive length of proceedings - for
the ended proceedings it is six months after tingpbetition of the proceedings.

6. Is this remedy available also in respect of pding proceedings ? how ?
YES, the same remedy is applicable for both penaimthended proceedings.
7. Is there a cost (ex. fixed fee ) for the use tbiis remedy ?

NO.
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8. What criteria are used by the competent authoty in assessing the reasonableness of
the duration of the proceedings ? Are they the samas, or linked with, the criteria applied
by the European Court of Human Rights in respect oArticle 6 § 1 ECHR ?

The criteria used are those applied by the Eur@memt of Human Rights.

9. Is there a deadline for the competent authorityo rule on the matter of the length ? Can

it be extended ? What is the legal consequence ofpassible failure by the authority to
respect the deadline ?

There is no specific deadline.

10. What are the available forms of redress :

- acknowledgement of the violation YES
- pecuniary compensation
0 material damage YES/NO
0 non-material damage YES
- measures to speed up the proceedings, if they atdl pending YES
- possible reduction of sentence in criminal cases YES/NO
- other (specify what)

The Court would declare a breach of the Article @ 8f the ECHR. It could, where the
proceedings have not ended yet, order that the etmmipcourt complete the proceedings by
certain date or without further delay (normallyhint six months), and it could order a monetary
compensation for non-pecuniary damage.

If a delay occurred due to a misconduct of a juthgéshe could be subjected to a disciplinary
procedure.

16. Is an appeal possible against a decision on the semableness of the duration of the
proceedings? Is there a fixed time-frame for the copetent authority to deal with this
appeal ? What would be the legal consequence of roampliance with this time-limit?

There are just general time-limits for the admmaiste bodies which govern issuing decisions.
If these time-limits are not obeyed in the proceduaitiated by a party, the latter could proceed
with an appeal procedure considering that a negdeeision is issued.

A decision of the Constitutional Court could bel#aged only if a new fact of decisive nature
is disclosed, provided that this fact could not heasonably be known for the party in the
course of proceedings before the ConstitutionalrCo@ party must initiate proceedings for a
revision of a decision within six months after maylearned about the fact at issue.

17. Is it possible to use this remedy more than oa in respect of the same proceedings ? is
there a minimum period of time which needs to havelapsed between the first decision on
the reasonableness of the length of the proceedingsd the second application for such a
decision ?

In order to avoid the excessive frequency of suchptaints, the Court would reject a complaint
if it concerns a case that was already dealt with.



- 36 - CDL(2005)013

BULGARIA

2. Have such delays been acknowledged by court dgans ? What courts (national/
European Court of Human Rights)? Please provide soenexamples in English or French
or reference to ECHR case-law.

Yes.

Case-law of the Court on Human Rights :

In Djangozov v. Bulgari@ase (judgement of 8 July 2004), the Court constti¢éhat there had
been a violation of Article 6 8§ 1 of the Conventioecause of the excessive length of criminal
proceedings.

In Rachevi v. Bulgarizase (judgement of 23 September 2004), the Cousidgered that there
had been a violation of Article 6 8§ 1 of the Corti@m because of the excessive length of civil
proceedings.

3. Does an explicit requirement of reasonableness the length of the proceedings
equivalent to that contained in Article 6 § 1 of tle European Convention on Human Rights
exist in the Constitution or legislation ?

In accordance with Article 5 8 4 of the Constitatio the European Convention for the
Protection of Human Rights and Fundamental Freedamasits Protocols apply directly in
Bulgaria and have priority over all other domek&gislation.

5. Does a remedy in respect of excessive delayshia proceedings exist in your country ?
If so, please describe it (who can lodge the compig before which authority, according to
what - ordinary/special — procedure, within what dedline etc.). Please provide the texts of
the relevant legal bases in English or French.

Partially YES:_Article 217a of the Code of Civild@edureintroduced in 1999, provides that:

“1. Each party may lodge a complaint about delaysvary stage of the case, including after
oral argument, when the examination of the cased#livery of judgement or the transmitting
of an appeal against a judgement is unduly delayed.

2. The complaint about delays shall be lodged tiyredgth the higher court, no copies shall be
served on the other party, and no State fee shalub. The lodging of a complaint about delays
shall not be limited by time

3. The chairperson of the court with which the ptamt has been lodged shall request the case
file and shall immediately examine the complainpiivate. His instructions as to the acts to be

performed by the court shall be mandatory. His ostk@ll not be subject to appeal and shall be

sent immediately together with the case file todbert against which the complaint has been

filed.
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4. In case he determines that there has been [Wedayg], the chairperson of the higher court
may make a proposal to the disciplinary panel efSapreme Judicial Council for the taking of
disciplinary action.”

A complaint against the excessive length of procgmsdcan be lodged at any stage of the
pending proceedings by a party in the proceedings.

There are no remedies for the proceedings complahehich are already completed.

There also exists the possibility to expedite thmioal proceedings through a complaint to
various levels of the prosecution authorities.

6. Is this remedy available also in respect of pding proceedings ? how ?

YES, Article 217a of the Code of Civil Procedureinsfact aimed at accelerating the civil
proceedings.

7. Is there a cost (ex. fixed fee ) for the use tbiis remedy ?

NO. There is no fee for using the remedy.

9. Is there a deadline for the competent authorityo rule on the matter of the length ? Can
it be extended ? What is the legal consequence ofpassible failure by the authority to
respect the deadline ?

NO, but the complaint shall be dealt with “immedigt.

10. What are the available forms of redress :

- acknowledgement of the violation YES/NO
- pecuniary compensation
0 material damage YES/NO
0 non-material damage YES/NO
- measures to speed up the proceedings, if they atdl pending YES
- possible reduction of sentence in criminal cases YES/NO
- other (specify what)

The chairman of a superior court issues mandatstyuctions as to the acts to be performed by
the relevant court. In case it is determined thate has been [undue delay], the chairperson of
the higher court may make a proposal to the diseipt panel of the Supreme Judicial Council
for the taking of disciplinary action.

16. Is an appeal possible against a decision orethreasonableness of the duration of the
proceedings ? Is there a fixed time-frame for the ampetent authority to deal with this
appeal ? What would be the legal consequence of roampliance with this time-limit?

No, there is no appeal against a decision on thglzint.

21. Has this remedy been assessed by the Europ&2ourt of Human Rights in respect of
Articles 13 or 35 ECHR? If so, please provide ref@nce to the relevant case-law.
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In Djangozov v. Bulgarizase, the Court considered that the possibiligpjoeal to the various
levels of the prosecution authorities cannot bandgd as an effective remedy because such
hierarchical appeals aim to urge the authoritiagitise their discretion and do not give litigants
a personal right to compel the State to exercssuipervisory powers.

CROATIA

1. Does your country experience excessive delays judicial proceedings ? what
proceedings (civil, criminal, administrative, enfocement)?

Yes, in all types of proceedings.
2. Have such delays been acknowledged by court dgons ? What courts (national/
European Court of Human Rights)? Please provide soemexamples in English or French

or reference to ECHR case-law.

Yes. Case-law of the Constitutional Court:

The Constitutional Court of Croatia considered umerous cases, that there had been a
violation of the right to a hearing within reasoleatime as guaranteed by Article 6 § 1 of the
Convention because of the excessive length of pdigs (see for example, decision U-
[11A/2033/2003 of 8 February 2005, and decisiondilidf2751/2004 and U-I11A/2854/2004 of

14 February 2005).

Case-law of the European Court of Human Rights

See among many cases where the European Courtedegialation of Article 6 81 of the
Convention with respect to Croatia, the followingses :Kutic v. Croatia (judgement of 1
March 2002) Acimovic v. Croatigjudgement of 9 October 200®)elic v. Croatia(judgement
of 27 June 2003), aridultiplex v. Croatia(judgement of 10 July 2003).

3. Does an explicit requirement of reasonableness the length of the proceedings
equivalent to that contained in Article 6 § 1 of tle European Convention on Human Rights
exist in the Constitution or legislation ?

In accordance with Article 140 of the Constitutidhe European Convention for the Protection
of Human Rights and Fundamental Freedoms andatedis apply directly in Croatia and has
priority over all other domestic legislation.

5. Does a remedy in respect of excessive delaysha proceedings exist in your country ?
If so, please describe it (who can lodge the compig before which authority, according to
what - ordinary/special — procedure, within what dedline etc.). Please provide the texts of
the relevant legal bases in English or French.

YES, there is a remedy provided by Section 63 & #9002 Constitutional Act on the
Constitutional CourtThe latter provides that :
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“(1) The Constitutional Court shall examine a cdosibnal complaint even before all legal
remedies have been exhausted in cases when a emnpeturt has not decided within a
reasonable time a claim concerning the applicaiglgs and obligations or a criminal charge
against him ...

(2) If the constitutional complaint ... under paeggh 1 of this Section is accepted, the
Constitutional Court shall determine a time-limithin which a competent court shall decide
the case on the merits...

(3) In a decision under paragraph 2 of this Artidlee Constitutional Court shall fix
appropriate compensation for the applicant in reispéthe violation found concerning his
constitutional rights ... The compensation shalphel from the State budget within a term of
three months from the date when the party lodgeddjaest for its payment”.

A complaint can be lodged by a party in the procesd

There is no prescribed time-limitthe constitutional complaint could be lodged at &me
during the proceedings.

The remedy procedure is a separate one beforeotiithitional Court.

6. Is this remedy available also in respect of pding proceedings ? how ?

This remedy is availablenly for pending proceedings. By its decision, the @turt®nal Court
will determine a time-limit within which the comett Court is due to complete the proceedings
and adopt a final decision on the merits of thecas

There are no remedies for the proceedings whichlerady completed.

8. What criteria are used by the competent authoty in assessing the reasonableness of
the duration of the proceedings ? Are they the samas, or linked with, the criteria applied

by the European Court of Human Rights in respect ofrticle 6 § 1 ECHR ?

The same criteria as those applied by the Eurofeart of Human Rights.

10. What are the available forms of redress :

- acknowledgement of the violation YES
- pecuniary compensation
o material damage YES/NO
0 nhon-material damage YES
- measures to speed up the proceedings, if they atél pending YES
- possible reduction of sentence in criminal cases YES/NO
- other (specify what)

The Constitutional Court is to decide on whetheg firoceedings complained off lasted
excessively long; if so, it will determine the tisimit for within which a competent court shall
decide the case on the merits, and shall alsopfxogriate compensation for the applicant in
respect of the violation found concerning his ctusbnal rights.

12. If pecuniary compensation is available, accondg to what criteria ? are these criteria
the same as, or linked with, those applied by thelEopean Court of Human Rights ? Is
there a maximum amount of compensation to be awarde?
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The compensation is determined in the light ofdineumstances of the case before the Court
and on the basis of the social and economic ftati Croatia.

20. Has this remedy had an impact on the number afases possibly pending before the
European Court of Human Rights ? Please provide anyavailable statistics in this
connection.

Following Slavicek v. Croati@ase (decision of 4 July 2002), in which the Cagortsidered that
the constitutional complaint on the basis of Sec68 of the Constitutional Court Law was an
effective legal remedy that must be exhausted befpplying to the Court an important number
of applications lodged before the Court were detidebe inadmissable (by July 2004, 12 cases
were thus declared non admissible by the Court).

Further toNogolica v. Croatiacase (judgement of ), the Court has considéraithis legal
remedy has to be exhausted even in those casegdieafiled in Strasbourg before the adoption
of the amendments in 2002.

21. Has this remedy been assessed by the Europé&zawurt of Human Rights in respect of
Articles 13 or 35 ECHR ? If so, please provide refence to the relevant case-law.

In 2002, further taHorvat v. Croatiacase (judgement of 26 July 2001) in which the Caued
that a new remedy for the protection of the righ& thearing within reasonable time was not an
effective legal remedy, another set of amendmeatsadopted (seipra under question no 5).

In Slavicek v. Croatiacase (decision of 4 July 2002), the new remedy eoasidered to be
effective for the purposes of Article 13.

Where proceedings have ended, though, this remedycansidered as not effective for the
purposes of Article 1350oc v. Croatigjudgement of 9 May 2003).

CZECH REPUBLIC

2. Have such delays been acknowledged by court dgons ? What courts (national/
European Court of Human Rights)? Please provide soemexamples in English or French
or reference to ECHR case-law.

Yes. Case-law of the Constitutional Court

In its decision no. Ill. US 70/97 of 10 July 199fe Constitutional Court found that the
Prague High Courtvfchni soudl had infringed with the appellant's right to haws case
heard without unjustified delays. It held that saehinfringement would not justify setting
aside a decision which had become final unlessdiiays had led to the infringement of
other Constitutional rights. Procedural delays alaherefore, did not constitute grounds for
setting the decision aside.

By its decision no. PI. US 6/98 of 17 February 1888 Constitutional Court decided that the
right to a hearing without unjustified delays cepended to the courts' obligation to comply
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with the principle of fair trial, without it beingossible to draw a distinction between the
various elements of judicial power.

The decision no. Il. US 342/99 of 4 April 2000 b&tConstitutional Court held that delays in
proceedings concerning the award of damages caiithge the constitutional right to
judicial protection. It therefore ordered the coadncerned to expedite the proceedings.

In its decision no. IV. US 379/01 of 12 Novembe®2Ghe Constitutional Court held that
delays in proceedings already concluded by a daectigihich had become final did not in
themselves amount to a breach of Article 38-2 ef @harter of Fundamental Rights and
Freedoms. Setting aside the impugned decisiongsituation where the Constitutional Court
did not have any other means of protecting Corgiital rights, would be justified only if
procedural delays had entailed an infringement hef principle of fair trial or other
substantive rights guaranteed by the Constitution.

Decision no. I. US 663/01 of 19 November 2002 & onstitutional Court ordered the
lower court to cease to infringe an appellant'itrignder Article 38-2 of the Charter and
Article 6 8 1 of the Convention and to hear hisrolavithout delay.

Case-law of the European Court of Human Rights:

Amongst others, itHartman v. Czech Republ{fjudgement of 10 July 2003Rostal v. Czech
Republic (judgement of 25 may 2004), ardoufova v. Czech Republicase, the Court
considered that there had been a violation of lertic§ 1 of the Convention because of the
excessive length of proceedings.

3. Does an explicit requirement of reasonableness the length of the proceedings
equivalent to that contained in Article 6 § 1 of tle European Convention on Human Rights
exist in the Constitution or legislation ?

Under _Article38-2 of the Charter of Fundamental Rights and Faeegeveryone is entitled,
inter alia, to a hearing within a reasonable time (“withonhecessary delay”).

5. Does a remedy in respect of excessive delayshia proceedings exist in your country ?
If so, please describe it (who can lodge the compig before which authority, according to
what - ordinary/special — procedure, within what dedline etc.). Please provide the texts of
the relevant legal bases in English or French.

Section 5 8 1 of the Law no. 335/1991 on courtsjaddesprovides that :

“judges are required to rule impartially and famtyd without delay”. By virtue of Section 6
8 1 it is possible to lodge complaints with the arg of the judicial system (such as
presidents of courts, or the Ministry of Justicepcerning the way courts have conducted
judicial proceedings, whether these concern delswgpropriate behaviour on the part of
persons invested with judicial functions or inteefgce with the proper conduct of court
proceedings. An appellant is entitled to obtaiminfation on the measures the supervisory
authority has taken in response to his appealtheulatter does not give him a personal right
to require the State to exercise its supervisokygrs.

Law no. 82/1998 on State liability for damage causethe exercise of public authority by an
irreqularity in a decision or the conduct of pratiegs (in force since 15 May 1998) in its
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Section 13 provides that the State is liable fomage caused by an irregularity in the
conduct of proceedings, including non-compliancéhwine obligation to perform an act or
give a decision within the statutory time-limit.peerson who has suffered loss on account of
such an irregularity is entitled to damages whiattisn 31(2) requires to include
reimbursement of the costs incurred by the clainmamespect of the proceedings in which
the irregularity occurred, in so far as those castslinked to the irregularity.

Law no. 182/1993 on the Constitutional Court

Section 82(3) provides that when the Constitutiddalirt upholds a constitutional appeal it
must either set aside the impugned decision bybdigoauthority or, where the infringement
of a right guaranteed by the Constitution is theulteof an interference other than a decision,
forbid the authority concerned to continue to imfie the right and order it to re-establish the
status quo if that is possible.

The Constitutional Court's case-law shows thaproter to be able to declare admissible a
constitutional appeal concerning the length of pealings, it requires the appellant to have
appealed to the organs of the judicial system. Wliefinds an infringement of the right
guaranteed by Article 38-2 of the Charter of Fundatal Rights and Freedoms it may order
the court to put an end to the delay and expeldéetoceedings (as it did in cases nos. | US
313/97 and | US 112/97), but is not empowered tardweompensation to the appellant.

6. Is this remedy available also in respect of pding proceedings ? how ?
Yes. Seesupra under question no 5.

15. What measures can be taken in case of non-em@ment of such decision ? Please
indicate these measures in respect of each formrefdress and provide examples.

None.

21. Has this remedy been assessed by the Europeaou@ of Human Rights in respect of
Articles 13 or 35 ECHR ? If so, please provide refence to the relevant case-law.

Yes. InHartman v. Czech Repuhlijudgement of 10 July 2003), the Court held thate of
the various remedies referred to by the Governmeuld be accepted as effective. Law No.
335/1991 on the courts and judges was inadequade, is did not give the individual the right
to oblige the State to exercise its supervisorygron appeal to the Constitutional Court was
similarly ineffective, since there was no sanctioriaw if its ruling was not followed. This
deficiency was not made good by the possibilitguihg the State for damages under Law No.
82/1998, since the Government had not been algmte that compensation for non-pecuniary
damage would be available.

CYPRUS

1. Does your country experience excessive delays judicial proceedings ? what
proceedings (civil, criminal, administrative, enfocement)?
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In a few cases delay is encountered, mainly in groceedings. We have a very good
record in criminal proceedings.

2. Have such delays been acknowledged by court dgons ? What courts (national/
European Court of Human Rights)? Please provide soenexamples in English or
French or reference to ECtHR case-law.

Delays have been acknowledged both by nationalksal@cisions as well as by European
Court of Human Rights decisions.

Case-Laws of National Courts

See for example, Efstathiou v. Police @98C.L.R 294

Case Law of the European Court of Human Rights

In the following four cases, the European Courtlated violation of Article 6 81 of the
Convention with respect to Cypru®apadopoulos v. Cypru§udgement of 21 March 2000),
Louka v. Cyprus,jydgement of 21 August 2000gregoriou v. Cyprus(judgement of 25
March 2003) an&erghides a.o. v. Cypr(jsdgement of 5 November 2002) case.

3. Does an explicit requirement of reasonablenesd the length of the proceedings
equivalent to that contained in Article 6 8 1 of tle European Convention on Human
Rights exist in the Constitution or legislation?

The Constitution of Cyprus explicitly provides fitre reasonableness of judicial proceedings.
According to Article 30: “...every person is emdl to a fair and public hearing within a

reasonable time...”. This Article is equivalent taiéle 6.1 of the European Convention on

Human Rights.

Furthermore Practice Directions of 1986, issuedtly Supreme Court provide that no
judgement shall be reserved for a period exceeslingnths. Circulars of the Supreme Court
indicate that the above period creates the proegedbefore the Supreme Court, but the
principle is that judgements should be handled dpremptly.

4. Are any statistical data available about the prportions of this problem in your
country? If so, please provide them in English or fench.

No.

5. Does a remedy in respect of excessive delaysha proceedings exist in your country?
If so, please describe it (who can lodge the compig before which authority,
according to what - ordinary/special — procedure, Whin what deadline etc.). Please
provide the texts of the relevant legal bases in Igtish or French.

(& In Criminal cases, the accused may raise fue ithat his constitutional right for a trial
within a reasonable time has been violated andnihahould be acquitted. The Court
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will examine the argument based on the criterialdished by the European Court of
Human Rights. And we had cases with this result.

(b) If a judgement has been reserved for more éharonths then an interested party can
apply to the Supreme Court seeking a remedy. Tipeege Court in examining such
an application can:

(i) order the retrial of the case by a different court
(i) make an order for the issue of Judgement withimea limit
(iii) issue any other necessary order.

In all cases judgements have been delivered d#fere the application was placed in
the Supreme Court, or immediately after.

6. Is this remedy available also in respect of pemdy proceedings? How?

Yes. By referring the matter to the Supreme Cavrich issues the necessary directions to the
Supreme Court.

7. s there a cost (ex. fixed fee) for the use dfis remedy?

There is no fixed fee for the use of this remedy.

8. What criteria are used by the competent authorit in assessing the reasonableness of
the duration of the proceedings? Are they the sames, or linked with, the criteria
applied by the European Court of Human Rights in repect of Article 6 8 1 ECHR?

The criteria in assessing the reasonableness diitlaion of the proceedings are the same as
the ones applied by the European Court of HumahtRig hese are namely the complexity of
the case, the conduct of the authorities and thduzt of the parties what was at stake for the
applicant

9. Isthere a deadline for the competent authorityo rule on the matter of the length? Can
it be extended? What is the legal consequence gpassible failure by the authority to
respect the deadline?

There is no deadline for ruling on the matter dagehowever a decision on the matter is given
very shortly.

10. What are the available forms of redress:

» acknowledgement of the violation YES/NO
e pecuniary compensation

— material damage YES

— on-material damage NO

* measures to speed up the proceedings
» if they are still pending YES / NO
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» possible reduction of sentence in criminal cases ES¥NO
» other (specify what)

11. Are these forms of redress cumulative or alte@ative?

These forms of redress are cumulative.

12 If pecuniary compensation is available, accordonto what criteria? Are these criteria
the same as, or linked with, those applied by thelfopean Court of Human Rights ? Is
there a maximum amount of compensation to be awardée

Our legal system does not provide for pecuniarymemsation for delay.

13 If measures can be taken to speed up the procémgk in question, is there a link
between these measures and the general case-managetof the relevant courts? Is
the taking of these measures co-ordinated at a ceat or higher level? On the basis of
what criteria and what factual information concerning the court in question
(workload, number of judges, nature of cases pendi specific problems etc.) does the
competent authority order such measures?

The Supreme Court, through the Chief registraresponsible for taking measures to speed
up the proceedings. These measures may involvegeneral case- management of the
relevant courts. If the workload of a judge incls@®mplex cases or cases that will need a lot
of time to be tried, he may not be assigned casesdstribution of the cases may occur with
the approval of the Supreme Court

14 What authority is responsible for supervising tle implementation of the decision on the
reasonableness of the duration of the proceedings?

The Supreme Court is responsible for supervisiagdriplementation of the decision.

15 What measures can be taken in case of non-enferment of such decision? Please
indicate these measures in respect of each formrefdress and provide examples.

The decision or directive of the Supreme Courdlvgays enforced.

16. Is an appeal possible against a decision on theasonableness of the duration of the
proceedings? Is there a fixed time-frame for the ecopetent authority to deal with this
appeal? What would be the legal consequence of noompliance with this time-limit?

No appeal lies against a decision of the Supremet@m the reasonableness of the duration
of proceedings.

17. Is it possible to use this remedy more than oadn respect of the same proceedings? is
there a minimum period of time which needs to havelapsed between the first decision
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on the reasonableness of the length of the procerds and the second application for
such a decision ?

This remedy can be used more than once in the pesoeedings.

18. Are there any available statistical data on thase of this remedy? If so, please provide
them in English/French

ESTONIA

1. Does your country experience excessive delays judicial proceedings ? what
proceedings (civil, criminal, administrative, enfolcement)?

Yes, although on average, the proceedings arexnessively long.
2. Have such delays been acknowledged by court dgons ? What courts
(national/ European Court of Human Rights)? Pleas@rovide some examples in English

or French or reference to ECHR case-law.

Yes._Case-Law of the European Court of Human Right

In theTreial v. Estoniacase (judgement of 2 December 2003), the Courfiolias! Estonia to be
in violation of Article 6 due to the excessive ldngf proceedings. It must be borne in mind
that the Convention entered into force with resped&Estonia only in 1996 and thus the ECHR
cannot review complaints against Estonia for viotet occurring before that date.

Case-Law of the National Courts

The Supreme Court of Estonia has in several inegamentioned that the principle of effective
court proceedings applies in Estonia and thatghiiple includes the duty to review the case
within a reasonable time. However, there are necadere the court has ended the proceedings
in criminal cases for this reason, although sugossibility has been deemed acceptable. The
requirement of reviewing the case within reason#éible is rather a principle that guides the
courts when they take procedural decisions.

The most important case is the Rilngas case. Ifirstsdecision (Supreme Court criminal
chamber decision of 13 February 2003), the Supf@ouwet argued:

“8. The criminal Chamber does not agree with thpeant [Ringas], that invalidating the
acquittal twice by the Appellate Court would nedess the termination of proceedings due to
the passing of reasonable time for conducting tbegedings. When judging the reasonability
of the length of the proceedings, the Supreme Canalyzes the complexity of the case,
deadlines for the preliminary investigation andgiad proceedings, as well as the behavior and
attitudes of the participants to the proceedings.
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13. Thus, when considering on the one hand theesttef Riingas to have his case solved in the
quickest time possible, and on the other handpth#ic interest to proceed with the legally
complex case in the changed legal environmentlgsaind correctly as possible, the Supreme
Court decided that in the present case the reasolaigth of the proceedings has not been
exceeded. At the same time, the Supreme Courttiseadpinion, that after the Appellate Court
has already before sent the case for further ceratidn to the court of first instance, then in the
further proceedings the decision to send the casle to the first instance should be considered
very thoroughly.”

One year later, the Supreme Court had Ringas yetmme time before it (Judgement of 20
January 2004; the proceedings against him wenatewt in May 1999). Then, the Supreme
Court further specified its position:

“19. The right of the person to demand that hisesrcase be reviewed within reasonable time is
guaranteed in the Article 6 (1) of the European v@ation of Human Rights. To this right
corresponds the duty of all institutions involvedthe proceedings to take steps for speedy
resolution of the case, both in pre-trial phas&vel as in the courts. The reasonability of the
length of the proceedings depends on the sevdrityeocrime, the complexity and volume of
the case, but also on other facts, including on tieprevious stages of the proceedings have
been carried out. The last aspect encompasses,gaotioer things, the question, how many
times the case has been sent for further consolerat the lower courts or to the investigative
authorities.

21. In principle, it is not impossible that the geaable length of the proceedings expires after
the Supreme Court has remanded the case for fytbeeedings to the appellate court.

22. The criminal chamber of the Supreme Court fildsecessary to point out that if the
reasonable length of the proceedings has expitedpes not mean that the person must
automatically and always be acquitted. Dependinghercircumstances, the appropriate result
may also be a termination of proceedings or taklegength of the proceedings into account in
the sentencing decision.”

The administrative and civil courts have similamsged the courts to proceed in an efficient
manner, and have used the principle of effectiverasjudicial proceedings in interpreting
various procedural rules.

3. Does an explicit requirement of reasonablenes$ the length of the proceedings
equivalent to that contained in Article 6 8 1 of te European Convention on Human
Rights exist in the Constitution or legislation?

The Constitution does not contain an explicit regment equivalent to the Article 6 of the
ECHR. However, the Supreme Court has interpretédl&rl5 of the Estonian Constitution to
guarantee the right to effective judicial remediasluding the right to speedy remedies. Also,
the ECHR is directly applicable in Estonia, and ¢bearts have to enforce its guarantees. The
most important decision in this regard is the R8nggse (see question No. 2).

4. Are any statistical data available about the prportions of this problem in your
country? If so, please provide them in English or Fench.
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According to the Ministry of Justi¢g the average length of a proceedings were (in days)

First instance

Second instance

Criminal court

100

41

Civil court

167

99

Administrative court

123

170

There are certain cases where the length of theeedings is well above average. As the end of
2003, there were approximately 90 criminal and @00 cases that had been in the courts for
more than five years. The data, broken down byéae when a case entered the courts, are the
following (showing the number of cases still pemgda the end of 2003):

1989 | 1992 | 1993| 1994, 199% 1996 1997 1998 1999
Criminal | - 1 13 8 13 11 17 24 64
Civil 1 1 2 5 4 18 43 121 223

Altogether, there were 3272 criminal and 12633 ciases pending at the end of 2003.

However, the statistics do not capture situatiomerey the length of the proceedings have
nothing to do with the delays caused by the coand may be caused by purely objective
factors. Thus, this table cannot give an accuneteveew of the actual extent of the problem.

There are no specific data on the enforcementditipl decisions. However, the length of the
enforcement proceedings does not seem to constituggor problem in Estonia.

5. Does a remedy in respect of excessive delaystie proceedings exist in your
country ? If so, please describe it (who can lodgee complaint, before which authority,

according to what - ordinary/special — procedure, \Wwhin what deadline etc.). Please
provide the texts of the relevant legal bases in Epish or French.

There is no specific remedy in respect of excesidays in the proceedings.

Delays by the administrative authorities in adntiatsve proceedings may be appealed to the
courts, whereas the court is able to order spegodrtormance and, if damage has been caused
due to the delay, damages to the person. Howdneiddes not concern judicial delays.

According to the State Liability Act, the damagesised in the process of judicial decision-
making may be claimed only if a crime was commitbgdthe judge in the process. This is
normally not the case when excessive length gptbeeeding is at issue.

FINLAND

1. Does your country experience excessive delays judicial proceedings? What

proceedings (civil, criminal, administrative, enfocement)?

8 The ministry that keeps track of statistics onsthissues. The report as of the end of 2003 idadaiin
Estonian at http://www.just.ee/files/statistika/20Gtat2003. pdf
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There is some experience of excessive delays icgli@groceedings, although the average times
for proceedings are quite reasonable. Excessiaysiélave been a problem in, e.g., penal law
cases concerning economic crimes and administriivecases concerning taxes, as well as
zoning and building.

2. Have such delays been acknowledged by court ggons? What courts
(national/European Court of Human Rights)? Pleasg@rovide some examples in English or
French or reference to EctHR case-law.

Case-Law of the National Courts

The Penal Code (Chapter 6, Art. 7) mentions the tapsed from the crime as a reason for
mitigating the punishment. The Supreme Court hgsiepthis provision in, e.g., its decision
2004:58. The Court stated — referring explicitlyAd 6 of the Convention - that the length of
the proceedings did not provide a sufficient reafsoracquitting the defendant but had to be
taken into account in the punishment. In a readision, a district court broke off the
proceedings in a case concerning economic crimts reference to the time elapsed and the
praxis of the ECtHR.

Case-Law of the European Court of Human Rights

The ECtHR has in four cases concerning Finlanddauwiolation of Art. 6 of the Convention
because of the excessive length of the proceedifigsse cases atdeaunikari vs Finland
(judgement of 5 October 2000)urkikye IS Bankasi vs Finlarfudgement of 18 June 2002);
Pietilainen vs Finland(judgement of 5 November 2002); amngasluoma vs. Finland
(judgement of 20 January 2004).

3. Does an explicit requirement of reasonablenes$ the length of the proceedings
equivalent to that contained in Article 6 § 1 of tle European Convention on Human
Rights exist in the Constitution or legislation?

The Convention has been incorporated into doméatic through a parliamentary law. In

addition, Article 21 of the Constitution establisttae right to dair trial, which is supposed to

be interpreted as providing at least as efficientpeotection guaranteed by Art. 6 of the
Convention (as applied and interpreted by the EJtH

4. Are any statistical data available about the prportions of this problem in your
country? If so, please provide them in English or Fench.

Statistical information is available on the averdgegth of different types of judicial

proceedings. The following figures are from thery2202.

District Courts

- private law cases 2,6 months
- criminal law cases 2 months 27 days
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Courts of Appeal

- private law cases 8,6 months

Supreme Court

- private law cases 6,3 months
- criminal law cases 5,9 months

Administrative Courts

- all cases 8,8 months
- tax law cases 13,6 months

Supreme Administrative Court
- 11 months (year 2003)

In district courts, in 2600 out of 137 509 cashs, length of private law proceedings exceeded
one year. In 11 % of criminal cases, the distiictrcproceedings exceeded six months.

5. Does a remedy in respect of excessive delaystie proceedings exist in your
country ? If so, please describe it (who can lodgee complaint, before which authority,

according to what - ordinary/special — procedure, \whin what deadline etc.). Please
provide the texts of the relevant legal bases in Epish or French.

For the moment, there is no specific remedy in gespf excessive delays. However, it is
possible to submit a complaint either to the Omnaits or to the Chancellor of Justice. These
authorities can raise a criminal or disciplinargeagainst those they deem responsible for the
delay. They can also apply "softer” methods, sushirdorming those responsible of the
requirements of the law and of his/her interpretatf these requirements.

In 2002, the Government submitted to the Parliaradsll on an amendment to the law on legal
proceedings (190/2002). The draft amendment indwd@rovision on the right of a party to
request that the case be declared urgent. Thiswigld have covered both private and criminal
law proceedings. The bill included an explicit refece to the requirements of Art. 6 and 13 of
the Convention, and to the interpretation of thadiles inKudla vs Poland However, the
provision was not passed by the Parliament. Therflitiee of Legal Affairs referred to a recent
reform of private law proceedings which had, iodljged the courts to draw up a time-table for
each case. The Committee criticized the bill for giwing any account of the relation of the
proposed remedy to this reform. At the same time,Gommittee refrained from taking any
stand on the adequacy of the Government’'s profass#éhe remedy possibly presupposed by
Art. 6 and 13 of the Convention.



-51- CDL(2005)013

1. Does your country experience excessive delays judicial proceedings ? what
proceedings (civil, criminal, administrative, enfocement)?

Yes.
2. Have such delays been acknowledged by court dgons ? What courts (national/
European Court of Human Rights)? Please provide soemexamples in English or French

or reference to ECHR case-law.

Case-law of the European Court of Human Rights

In Di Mauro v. ltaly, (jJudgement of 28 July 1999), drew attention te tact that since
25 June 1987, the date of tBapuano v. Italjjudgment (Series A no. 119), it had delivered
65 judgments in which it had found violations oftiéle 6 8§ 1 in proceedings exceeding a
“reasonable time” in the civil courts of the varsoregions of Italy. Similarly, under former
Articles 31 and 32 of the Convention, more thardQ,#eports of the Commission resulted in
resolutions by the Committee of Ministers findirigly in breach of Article 6 for the same
reason.

3. Does an explicit requirement of reasonablenesd the length of the proceedings
equivalent to that contained in Article 6 § 1 of tle European Convention on Human Rights
exist in the Constitution or legislation ?

Article 111 of the Constitution provides that “Arcttof parliament shall lay down provisions to
ensure that trials are of a reasonable length”.

4. Are any statistical data available about the pyportions of this problem in your country
? If so, please provide them in English or French.

See the answer to question number 2.

5. Does a remedy in respect of excessive delaysha proceedings exist in your country ?
If so, please describe it (who can lodge the compig before which authority, according to
what - ordinary/special — procedure, within what dedline etc.). Please provide the texts of
the relevant legal bases in English or French.

YES, as provided by Pinto Law — a claim for jusis$action.

The Pinto Law, which came into force in 2001, masoduced a legal remedy in cases where the
length of proceedings before the Italian courtsbdessn excessive.

A complaint can be lodged by anyone sustaining qiacyior non-pecuniary damage as a result
of a violation of ECHR.

Special requirement (distinct from the general pdoeal law) - a claim must be submitted by a
lawyer holding special authority.
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A claim must be submitted within six months frone tate when the decision ending the
proceedings becomes final (or during the procesiling

The remedy proceedings are separate from the gliogseon merits.

6. Is this remedy available also in respect of pding proceedings ? how ?

YES, the same remedy is provided both for pendmbeanded proceedings.

7. What criteria are used by the competent authoty in assessing the reasonableness of
the duration of the proceedings ? Are they the samas, or linked with, the criteria applied

by the European Court of Human Rights in respect oArticle 6 8§ 1 ECHR ?

Italian Court of Appeal and the Cassation Courtegalty use the same criteria as those applied
by the European Court of Human Rights.

9. Is there a deadline for the competent authorityo rule on the matter of the length ? Can
it be extended ? What is the legal consequence ofpassible failure by the authority to
respect the deadline ?

YES, the Court of Appeal shall deliver a decisioithim four months after the application is
lodged.

10. What are the available forms of redress :

- acknowledgement of the violation YES
- pecuniary compensation
0 material damage YES
0 non-material damage YES
- measures to speed up the proceedings, if they atdl pending NO
- possible reduction of sentence in criminal cases YES/NO
- other (specify what)

The remedy is a compensatory one — payment of ao$umoney, and giving suitable publicity
to the finding of a violation.

The competent authority can not set a time-limitdoclude the proceedings complained of.

If a claim is grounded, a decision shall be commated to State Council at the Court of Audit
to enable him to start an investigation into lidg§ailand to the authorities responsible for
deciding whether to institute disciplinary proce®i against the civil servants involved.

12. If pecuniary compensation is available, accondg to what criteria ? are these criteria
the same as, or linked with, those applied by thelopean Court of Human Rights ? Is
there a maximum amount of compensation to be awarde?

There is no limit as to the amount of compensation.
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16. Is an appeal possible against a decision oretheasonableness of the duration of the
proceedings ? Is there a fixed time-frame for the ampetent authority to deal with this
appeal ? What would be the legal consequence of roampliance with this time-limit?

YES, a decision can be appealed before the Couzas$ation. There is no time-limit for it to
deal with the appeal.

20. Has this remedy had an impact on the number afases possibly pending before the
European Court of Human Rights ? Please provide anyavailable statistics in this
connection.

Yes, followingBrusco v. Italy casédecision of 6 September 200d3se, an important number
of applications lodged before the European Couréwleclared inadmissible.

21. Has this remedy been assessed by the Europeaou@ of Human Rights in respect of
Articles 13 or 35 ECHR ? If so, please provide refence to the relevant case-law.

In its decisionDi Cola and ors. V. ltaly(decision of 11 October 2001), the Court consider
that the remedy provided by “Pinto Act” was an etilee remedy for the purposes of Article 13
and 35.

More recently, the amount of damages awarded biati@n courts has proven in some cases to
be inadequate and thus, the remedy has been causideffective $cordino and ors. (no. 1) v.
Italy, (decision of 27 March 2003). This defect has beemected by the Italian Court of
Cassation in a judgment of January 2004, as noyethd Court inDi Sante c. Italie no.
56079/00, decision of 24 June 2004. The Courtdieentthe view that this new development in
national law should have been widely known by 2§ 2004, which becomes the key date for
the exhaustion of domestic remedies in future egfins.

THE NETHERLANDS

1. Does your country experience excessive delays jadicial proceedings? What
proceedings (civil, criminal, administrative, enfocement?)

A great majority of judicial proceedings come toemd within a reasonable time. However,
incidently there are examples of delays, and in@sedssive delays, both in civil, criminal and
administrative cases, and in enforcement procedures

2. Have such delays been acknowledged by court dgons? What courts
(national/European Court of Human Rights)? Please mvide some examples in English of
French or reference to ECtHR case-law.

Case-Law of the National Courts

Especially criminal courts and administrative cedrave more than once acknowledged that a
case had not been dealt with within a reasonable és proscribed by Article 6 of the European
Convention on Human Rights.



- 54 - CDL(2005)013

Thus, in a judgement of 22 May 2001 in a crimirasde; the Supreme Court held that a delay of
more that five years on the part of the public poosor made the delay in that phase of the
proceedings unreasonable (NJ 2001, 440).

In a judgement of 4 July 2003 in an administrapvecedure, the Central Appeals Board held
that, taking into account the total period of thdigial proceedings and the periods, both in the
first instance and in appeal, of inactivity with@uty clear reason, and also taking into account
the character of the case and the attitude of fipdicant, the reasonable-time requirement
referred to in Article 6 of the Convention had beeated (JB 2003, 249).

And in another administrative procedure, in a judget of 19 November 2003, the
Administrative Jurisdiction Division of the Coundaif State held that the reasonable-time
requirement had been violated in a case where @idougs in the first instance had lasted four
and a half years, and in appeal one more year,nataery complicated case in which the
applicant has not contributed to the delays (ABLZQT).

Case-Law of the European Court of Human Rights

The European Court of Human Rights found more tbane that the reasonable time
requirement of Article 6 had not been met in Duprhceedings. Some of the more recent
examples are the following onddeulendijks v. the Netherlandisidgement of 14 May 2002),
Gocer v. the Netherland§udgement of 3 October 2002) amskumer v. the Netherlands
(judgement of 29 July 2003).

3. Does an explicit requirement of reasonablenesd the length of the proceedings
equivalent to that contained in Article 6,1 of theEuropean Convention on Human Rights
exist in the Constitution or Legislation?

That is not the case in the Netherlands. The abwmtioned domestic judgements are based
directly on Article 6 of the Convention. There amstances where the law prescribes that a
certain step in the proceedings has to be setnnatlgertain period (e.g. Artikel 8:66 General
Administrative Procedure Act: the court takes agiec within six weeks from the moment the
examination of the case has been closed). Howswugrassing such periods does not have any
legal effect. Article 20, paragraph 1, of the CRibcedure Act states that the court sees totit tha
proceedings are not delayed unreasonably andgéfssary, takes measures to that effect. Again,
no legal effect ensues from that provision.

4. Are any statistical data available about the prportions of this probleem in your
country? If so, please provide them in English oFrench.

There are no specific statistics on the matterrdhee statistics concerning the average duration
of categories of proceedingsWw.cbs.nl"Rechtspraak in Nederland™), but these do notatdi
in what cases the duration was unreasonable.

5. Does a remedy in respect of excessive delayshia proceedings exist in your country? If
so, please describe it (who can lodge the complaiftefore which authority, according to
what - ordinary, special - procedure, within what ceadline etc.). Please provide the texts of
the relevant legal bases in English and French.
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Dutch law does not provide a specific remedy nepexific procedure to obtain a remedy. There
is the general remedy of a civil action againstSkegte for tort, but tort actions for violation of

the reasonable-time requirement have been ingtitatedy very seldom and have not been
successful so far. Consequently, the European @durftuman Rights has held that in this

respect there are no effective remedies to be sidthibefore a complaint is lodged in

Strasbourg (judgement of 3 Octobre 2002, G6cdrevNetherlands).

There is, however, the possibility to raise theiessef the reasonable time in the proceedings
concerned. In criminal cases, and in administratages where a punitive sanction is at issue,
recognition by the court that the reasonable-tieqgiirement has been violated, may result in a
mitigation of the penalty or of the punitive saanti In its judgement of 3 October 2000 (NJ
2000, 721), the Supreme Court has developed gegeidtlines for criminal cases in this
respect.

In other administrative cases than those involammnitive sanction, the court has so far taken
the position that the acknowledgment of a violatainthe reasonable-time requirement of

Article 6 of the Convention is no ground for danggeor for any other remedy in that same

procedure. In some cases the court has left ihdb donclusion, in other cases the court has
referred the party concerned to the possible reroédytort action.

6. Is this remedy available also in respect of pemt procedures?

As was explained under point 5, in pending procesitinere is only the possibility of a remedy
in criminal cases, and in administrative cases @hgvunitive sanction is at issue.

7. Is there a cost (ex. fixed fee) for the use dfis remedy?

For obtaining a remedy within pending proceedingsdditional costs are involved. For a tort
action against the State the normal rules conagtagal costs apply.

8. What criteria are used by the competent authorit in assessing the reasonableness of
the duration of the proceedings? Are they the samas, or linked with, the criteria applied
by the European Court of Human Rights in respect oArticle 6, 1 ECHR?

In those cases in which the court did examine aptaint about the reasonableness of the
duration of the proceedings, it based itself ndy om Article 6 of the Convention, but also on
the case-law as developed by the European Cotdimian Rights.

9. Is there a deadline for the competent authorityo rule on the matter of the length? Can
it be extended? What is the legal consequence ofpassible failure by the authority to
respect the deadline?

If a complaint concerning the reasonable-time meqouent is raised in pending proceedings, the
issue is not decided separately but together Wwétdecision on the merits of the case. As such it
is subject to the requirements of reasonablenab® gfroceedings as a whole.

In the case of a tort action against the Statepacial deadline applies; the proceedings are
subject to the normal reasonable-time requirement.
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10. What are the available forms of redress:

- acknowledgement of the violation  YES

As indicated under point 2, there are several mtst® in which the criminal court and
administrative court have acknowledged that theamable-time requirement of Article 6 of the
Convention has been violated.

- pecuniary compensation
*material damage YES
*non-material damage YES

As indicated under point 5, in criminal cases, enddministrative cases concerning a punitive
sanction, the penalty or sanction may be mitigated.

A tort action against the State might result inemmhification of material and non-material
damage, but so far this has not happened in caonerith the issue here under discussion.

- measures to speed up the proceedings, if thestilygending YES

In the administrative phase, an interested partyinsitute proceedings against failure to act.

In judicial proceedings, the parties may ask thetdo speed up the proceedings and, in case of
urgency and danger of irreparable damage, may sequevisional measures. There is,
however, no special action for speeding up proogsdi

- possible reduction of sentence in criminal ca4eS
As indicated under point 5, penalties in criminade&s, and punitive sanctions in administrative
cases may be mitigated.

- other (specify what) NO
11. Are these forms of redress cumulative or alte@ative?

Mitigation of a penalty or punitive sanction, arnahthges in civil proceedings must always be
preceded by the assessment that the reasonablestioieement has been violated.

12. If pecuniary compensation is available, accondg to what criteria? Are these criteria
the same as, or linked with, those applied by the Ufopean Court of Human Rights? Is
there a maximum amount of compensation be awarded?

As indicated under point 5, there is no practiagceoning pecuniary compensation.

13. If measures can be taken to speed up the prode®s in question, is there a link

between these measures and the general case-manageirof the relevant courts? Is the
taking of these measures coordinated at a centrak tnigher level? On the basis of what
criteria and what factual information concerning the court in question (workload, number

of judges, nature of cases pending, specific prolohs etc.) does the competent authority
order such measures?

No other measures exist than the general measusegé¢d up the proceedings in the framework
of general case-management. Concerning interna-roasagement procedures no general
information is available.
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14. What authority is responsible for supervising he implementation of the decision on the
reasonableness of the duration of the proceedings?

The same court that has acknowledged that the mabkstime requirement has been
violated, is competent to decide about the legalces of the assessment.

In criminal cases, if the court decides to mitigte penalty, that part of the decision is
subject to the normal rules of execution of crinhijpagements. If the administrative court
decides to mitigate a punitive sanction, it willnahthe administrative decision concerned
and substitute its own decision for it or order dldeninistrative body to take a new decision.

If a separate tort action is instituted against ®ate, the civil court will take the
considerations of the court concerned about theorebleness of the duration of the
proceedings as a starting point, but may givews assessment of the reasonableness.

15. What measures can be taken in case of non-enfement of such decision? Please
indicate these measures in respect of each formrefdress and provide examples.

In criminal cases, the court determines the pentiltite penalty is mitigated, this is expressed
in the conviction, which thereafter will be exealite

In administrative cases, if the court mitigatesuaitive sanction, it may either substitute its own
decision for that of the administrative body, oderthat body to take a new decision. If the
latter decision is not in conformity with the cdsirtiecision, the person concerned may again
lodge an appeal with the court.

In civil cases, if the court would grant damagds tlecision constitutes a legal title for
execution.

16. Is an appeal possible against a decision on theasonableness of the duration of the
proceedings? If there a fixed time-frame for the ampetent authority to deal with this
appeal? What would be the legal consequence of noompliance with this time-limit?

In criminal and administrative cases, the assedsofi¢he reasonableness is part of the decision
on the merits. It is subject to appeal if, andh® éxtent that the latter decision is still subject
appeal, and will be dealt with in that same appeatedure. No special time-frame applies.

17. Is it possible to use this remedy more than oadn respect of the same proceedings? Is
there a minimum period of time which needs to havelapsed between the first decision on

the reasonableness of the length of the proceedingsd the second application for such a

decision?

The issue of the reasonable-time requirement mayibed in each phase of the proceedings,
but not in a separate application.

A separate tort action may be brought with resfmeetach phase of judicial proceedings, but in
pending proceedings the civil court will leaveristfto the court concerned to decide the issue.

18. Are there any available statistical data on these of this remedy? If so, please provide
them in English/French.
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In legal practice in the Netherlands, the assessofdhe reasonableness of the duration of the
proceedings, if made at all, so far has been gatieodecision on the merits, and any appeal
against such assessment has been part of the apgeakt the decision on the merits.
Consequently, the remedy does not manifest itsef aeparate remedy and no statistical data
are available.

19. What is the general assessment of this remedy?

From the above it may be clear that, apart froomicdl cases, and administrative cases
concerning a punitive sanction, Dutch law doesymdtprovide an effective remedy against
violations of the reasonable-time requirement diche 6 of the Convention.

20. Has this remedy had an impact on the number afases possibly pending before the
European Court of Human Rights? Please provide anyavailable statistics in this
connection.

The reasonable-time complaints against the Netiasldefore the European Court of Human
Rights are not very numerous. However, the reasami so much the effectiveness of the
remedy provided by Dutch law, but the fact that imodicial proceedings comply with the
reasonable-time requirement. No statistical dagaaaailable.

21. Has this remedy been assessed by the Europeaou@ of Human Rights in respect of
Articles 13 or 35 ECHR? If so, please provide ref@nce to the relevant case-law.

The European Court of Human Rights has not yetdédcon the conformity of the situation in
the Netherlands with Article 13 of the Conventigks was pointed out under point 5, the
European Court of Human Rights considered the Ipdigsiof bringing a tort action against the
State for violation of the reasonable-time requertrto be a remedy that does not have to be
previously exhausted. This implies that the Couwrésdnot consider such a remedy to be
effective.

SERBIA AND MONTENEGRO

1. Does your country experience excessive delays indjoial proceedings? What
proceedings (civil, criminal, administrative, enfocement)?

Serbia and Montenegro experiences excessive dalajisypes of judicial proceedings, but the
problem is most grievous in regard to civil litigat, as well as the enforcement of judgements
in civil proceedings.

2. Have such delays been acknowledged by court deciss0? What courts (national/
European Court of Human Rights)? Please provide soenexamples in English or
French or reference to ECHR case-law.

The delays have not been acknowledged by decisibdsmestic courts, as until recently, no-
one has sued the State for damages caused by amabbslong judicial proceedings. The
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recent cases are still pending, and no final jucgemhave been rendered. The European Court
of Human Rights is yet to decide a case againi&gsand Montenegro.

3. Does an explicit requirement of reasonableness ohé length of the proceedings
equivalent to that contained in Article 6 8 1 of tle European Convention on Human
Rights exist in the Constitution or legislation ?

Article 17 of the Charter on Human and Minority Rig of Serbia and Montenegro prescribes
that everyone is entitled for a determination & hghts, obligations or any criminal charge
against him, to be made by an independent, impanie lawfully established court, without
any undue delay. Article 10 of the recently ena@ede of Civil Procedure of Serbia states that
a party to the proceedings has the right for thetdo decide on its motions and petitions within
a reasonable time, while the court must conducptbeeedings without undue delays and with
minimal expenses. Article 11 of the Code of Civib&dure of Montenegro prescribes that the
court has a duty to conclude the proceedings witidelays, within a reasonable time, with
minimal expenses, and to prevent any abuse of gsdog the parties. The legislation dealing
with criminal and administrative judicial proceegindoes not contain an explicit requirement of
reasonableness, though Article 17 of the Chartdduuman and Minority Rights is nevertheless
applicable

4. Are any statistical data available about the propations of this problem in your country
? If so, please provide them in English or French.

No reliable statistics exist at this time.

5. Does a remedy in respect of excessive delays in greceedings exist in your country ?
If so, please describe it (who can lodge the compig before which authority,
according to what - ordinary/special — procedure, Wthin what deadline etc.). Please
provide the texts of the relevant legal bases in Eiish or French.

There are two types of remedies available.

First, on the basis of the combined provisiondefltaw on Contracts and Tqrtend the special
provisions of the Law on the Courts and the Lawlodgesany party to an unreasonably long
judicial proceeding can sue the State in a ciibador material and moral damages caused by
the improper actions of a state organ, in this easeurt. This remedy has never been used, as
until the ratification of the ECHR, and the enaatinef the Constitutional Charter and the
Charter on Human and Minority Rights and the negcedural legislation no specific right to a
trial within a reasonable time existed in the lalwSerbia and Montenegro. Several suits have
been lodged against the State in Serbian couttgsyet no final decisions have been rendered.
The effectiveness of this remedy depends on theefyurisprudence of the Supreme Court of
Serbia, which would need to resolve several issudke interpretation of the general provisions
on the compensation of damages. Also, the factamhatrdinary civil judicial procedure is used
to determine whether the duration of another jadlisiocedure was reasonable, and the fact that
this procedure could also take several years toptaia) is a major factor in assessing the
effectiveness of this remedy. The European CourHoman Rights has not yet had an
opportunity to decide on this issue, in the lighfdicle 35 of the ECHR..

Second, a new central monitoring body has beemblsstad by the recent amendments to the
Law on Judges. This Oversight Board is comprisefivefjustices of the Supreme Court, and
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has the authority to inspect any case, pendingucladed before any court in Serbia, and can
institute disciplinary proceedings against a juddm has not performed his or her duties in a
conscientious and competent manner, and can recoditine judge to be dismissed from office.
Any party can file a complaint to the Oversight Bhaor to the president of the court which is
deciding on the particular case. The Board doeshawe the power to award damages.
Presidents of the courts do not have the authirityspect a case in order to determine whether
the judge is performing his or her duties adequatieéy can only involve themselves in matters
of judicial administration (e.g. case-load, frequeaf delays and so on).

6. Is this remedy available also in respect of pendingroceedings ? how ?

Both remedies outlined above are available in spiepending proceedings. The complaint to
the Oversight Board is specifically designed taubed for speeding up pending cases.

7. Is there a cost (ex. fixed fee ) for the use of thremedy ?

There is a fee for filing a civil suit in any coutthe amount of which depends on the amount of
compensation which is being claimed. The courtsveaine the requirement of the payment of
the fee if the plaintiff is in a poor financialsittion.

8. What criteria are used by the competent authority m assessing the reasonableness of
the duration of the proceedings ? Are they the samas, or linked with, the criteria
applied by the European Court of Human Rights in repect of Article 6 8 1 ECHR ?

As no cases have yet been decided by a civil dbere are no criteria to speak of. The
Oversight Board is a form of internal control saldtes not publish its decisions. However, the
Charter on Human and Minority Rights prescribes theman rights provisions of the Charter
and the directly applicable treaties, such as GEIE, are to be interpreted by the courts in a
manner consistent with the jurisprudence of treatnitoring bodies, such as the European
Court of Human Rights.

9. Is there a deadline for the competent authority taule on the matter of the length ?
Can it be extended ? What is the legal consequencé a possible failure by the
authority to respect the deadline ?

There is no specific deadline.

10. What are the available forms of redress :

- acknowledgement of the violation YES
- pecuniary compensation
o material damage YES
0 nhon-material damage YES
- measures to speed up the proceedings, if theyikhpeading YES
- possible reduction of sentence in criminal cases NO
- other (specify what)

11. Are these forms of redress cumulative or alternatig ?

Cumulative.
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12.If pecuniary compensation is available, accordinga what criteria ? are these criteria
the same as, or linked with, those applied by theufopean Court of Human Rights ? Is
there a maximum amount of compensation to be awarde?

See also under 5(A) and 8. There is no maximum atrafucompensation to be awarded, as a
matter of law. There is no jurisprudence dealintp\this issue to analyze.

13.1f measures can be taken to speed up the proceedmgn question, is there a link
between these measures and the general case-manageinof the relevant courts ? Is
the taking of these measures co-ordinated at a ceal or higher level ? On the basis of
what criteria and what factual information concerning the court in question
(workload, number of judges, nature of cases pendg) specific problems etc.) does the
competent authority order such measures ?

The measures for speeding up proceedings are liwkbdhe general case-management of the
courts, as far as they are exercised by the prdasifea court. The Oversight Board was

established in order to provide coordination oremtr@l level, but it is not clear to what extent

has it begun to perform this function. The compesethorities use all of the criteria cited in the

guestion.

14.What authority is responsible for supervising the implementation of the decision on the
reasonableness of the duration of the proceedings?

The same authority which has delivered the decision

15.What measures can be taken in case of non-enforcemieof such decision ? Please
indicate these measures in respect of each formredress and provide examples.

The enforcement of a judgement awarding compemsgtia purely theoretical issue, as no such
judgements have been delivered. These judgemefitaundergo the regular procedure of
enforcement, as any other judgement delivered diyilacourt. The decisions of the Oversight
Board meant to speed up proceedings are complidad as the Board may in the end
recommend the dismissal of a judge.

16.1s an appeal possible against a decision on the smmableness of the duration of the
proceedings ? Is there a fixed time-frame for theampetent authority to deal with this
appeal ? What would be the legal consequence of roampliance with this time-limit?

An appeal is possible against a judgement, asslasregular civil action. There are no time —
limits for the decision on appeal. No appeal issfile against a decision of the Oversight
Board.

17.1s it possible to use this remedy more than once mespect of the same proceedings ? is
there a minimum period of time which needs to havelapsed between the first decision
on the reasonableness of the length of the procerds and the second application for
such a decision ?

In respect to a civil suit against the State fer¢bmpensation of damages, it would generally be
possible to use this remedy only once. However ptaimts can be made either to the Oversight
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Board or to the president of any specific courtdarindefinite number of times, without any
minimum period of time which needs to elapse.

18. Are there any available statistical data on the usef this remedy ? if so, please provide
them in English/French

No reliable statistical data is available.
19. What is the general assessment of this remedy ?

The effectiveness of the first remedy is purelyespéral, as it has never been used before. The
second remedy can have some impact on speedingopeping, but as these are measures of
internal control and are of purely administrativeai@cter, they should not be regarded as
effective in the sense of Article 35 ECHR, at Idastthe time being. The Supreme Court of
Serbia must establish its own jurisprudence ingesp Article 6 ECHR before these remedies
can be properly assessed.

20.Has this remedy had an impact on the number of casepossibly pending before the
European Court of Human Rights ? Please provide anwvailable statistics in this
connection.

No cases of this nature have been dealt with byEtimepean Court in respect to Serbia and
Montenegro.

21.Has this remedy been assessed by the European CoaftHuman Rights in respect of
Articles 13 or 35 ECHR ? If so, please provide refence to the relevant case-law.

No.



