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L ‘The adoption of the Constitutional Agreement.

1. The Ukrainian authorities have taken the unusual step of concluding a Consttutional Agreement between the President and Parfiament which for
ot purposes serves as an interim Constitution. This  fo be explaincd in the ight of the recent history of Ukraine and the present poliical situation.

2 Afier having dechred the State sovereignty of Ukraine and the primacy of its laws over those of the URSS in July 1990, the Ukrainian
Parment adopted the Dechration of Independence of Uktane o 24 Augist 1991: this Doclaation was confimcd by efren on 1 Dectrber

Notwithstanding that the Declaration ofJuIy 1990 had wded for some principles which were in conflct with principles in the Ukrainian Constitution of
20 April 1978, that Consfitution remained in force and was only partially an‘ended for the particular purpose of ensuring the transition of Ukraine from
the communist regie to fieedom, denmcracy and the e of v Some Arther amendmerts, in respect of which the required mjority of two thirds of
the total number of the People’s Deputics of Ukraine was obtained, were \|b~equem}y approved, bu the necessary consent has not béen achieved for a
completely new draft Constitution. Ukraine therefore still maintains in force the old amended socialist Constitution.

3. The Supreme Rada of Ukrainc and the President of Ukraine, which are the only two dircetly elected national bodies of Ukraine, decided to
etk their difierences by adopnng a constiutioral agreemunt n e baseprnciple of th organation and fiwtionigof e Stc power and bl scf

gpverentn UKrai: pnin the procedurs ied atadoptg the ew Consingion of Ui Afle dificutiesand dcussions, the agrcne
Spproved by & b of the Supreme Raca and - bier - a compromie wis adopied by ky for s cnorcement and for e 3 tme\nl o e of e
rew Constitution. But neither the first Act nor the sccond one obtained the required majoriy of two thirds of the mermbers of the Supreme Rada.

4. On the basis of the preamble of the Agreement, and according to the dispatches of the RIA news u§n$y both the majority of the Supreme
Rada and the President recognise that the content of the 1978 Constitution (even n its amended text) and that of the new law conflict in some parts.
Nevertheless they apply the rules that, on the one hand, "the legislation of Ukraine shall be effective in the part which is not contrary to the rukes” of the
new law and, on the other hand, that "the provisions of the appllcable constintion of Uktaine shal be cfiortive only in the part which complies with the
present consitutional agreement” (art. 61 T and IT of the Agreement).

the Agreement has been adopted by law, it cannot be treated as a mere constitutional convention, that is a political agreement between the
~||pren‘e e e e country on the ways of inplementing the Constitution in force. But the fillre to approve the law by the required majority
has the consequence that the old Constitution cam-m bes \I?eneded by the new law. Nevertheless this was and s the objective m P.irlun'ﬁl‘l and of the
President: pending the procedure aimed at the approval of the new Constitution, they agreed to apply the new principles set forth in the law "On State
power and local self-government in Ukraine" on the bass of their good will, and having regard to therr mutual concessions and compromises.

The presnt position, then, is a transitory solution which does not imply the abrogation of the old Constitution but - instead - implies the suspension of ts
rules concerning the State ?no“er and local self-government in Ukraine, or rather those rules which do not comply with the new fpnmxples ‘This solution
is obvnusly based on a political agreement, but the content of this agreement is not the new principles, but rather the decision of the governing bodies of
Ukraie 10 setlle ther diffrences-and to sbile by principles which are genenalzi/ accepted and have been adopted by a Taw. It s not a
solution mpectﬁd of the constitutional h-cmrchy mP the sources of law provided for by the Ukrainian Consm:mn of April 1978. Nevertheless, it is a
solution which complies with the principle of legality nsofar as it binds the Ukrainian govering bodies to adhere to an identified and stable statute
appro roved by Parliament and not to an mfomn]. poliical, agreement only which might be susceptble to ot change. Frankly s u%wc have to

wledge that there has been a rupture in Ukrainian constitutional continuity, but it i a transitory rupture only until such time as gality of the
Pormative order s restored through the adoption of the new Constitution.

IL Assessment of the present constitutional situation
A The 1978 Constitution

6. The force of only a part of the okd Constitution s suspended. ~For instance, its chapters 5 and 6 are stil i force and shall be enforced to the
extent that they do not contradict the constiutional Agreernent, or rather comply with it This s an important feature of the present consfitutional order in
Ukraine bechre the Suprem Rad has not been b to adopt a new bil offghts sinee the Dockirations of Uktainian sovetegaty and independence.

7. In effect, provisions o rights, freedoms and duties of the citizens of Ukraine are drafied in a very old fashioned
way, respectful of ms pmcpk;s ot socki b ami especially - of the theory of the material guarantee of rights and freedoms, Their min purpose is
to entrust the State authorities with the obligation to_create the material conditions for cmurmﬁ the enjoyment by citizens of their rights and loms.
‘This arrangement implied, on the one hand, that the State authorities should focus on the material protection more than the legal and judicial guarantees of

and freedoms and, on the other hand, that their enjoyment and the enjoyment of the material guarantees of these rights and freedons were
restricted to those who complied with the political obligations of the socialist regime. An exanple of a vmr&ailn;f ofa fundamental freedom not
conpatible with intemational standards is Art. 48 which makes it possible o severely restrict ‘Foodom of expression and assembly.

8. Nevertheless the maintenance in force of these provisions, which are unaffected by the constitutional Agreement, can offer ground for
interventions by the Constitutional Court when the law e~tab shmgﬁm body bmled in due course. Even if they are drafied accor to the socialist
theory of law, the constitutional provisions mmemmg loms can constitute a basis for the judicial review of legislation in !hc
Id. could be corrected and integrated by some: uhhe pm’\clplcs received in the Ukrainian legal order through the Declaration of sovereign
adopted in July 1990 and the partial amendments of the Constitution. Obviously in this way findamental rights and freedoms could benefit from only a
weak and transitory entrenchine in the comstiuioral system, but such an entrenchment would be a bridge to the adoption of new statutes on the
mplmmamn of rights and fieedoms and on their reception in the Ukrainian legal order through the signature and ratification of international instruments

B. The General Provisions of the Constitutional Agreement
PREAMBLE

9. The preanble only defines the purpose of the law as being "desirous to reform State power on the principles of strict delimiation of finctions
bewecn s gkt and exceuve Bl as & ecessary STt o overorting ofcconony, socilad onsttral cris. The preanble f
silnt in relation to the judicial power, Nonethekess it i clear that judicial reform i the fundamental prerequisite for the economic, poliical and socal
wrarston, TS apomaly st b et i h: preanbl becatse the consttuoral Agrecent corlans mAcrous sections dealing with judicial power,
including section V.

ARTICLE2

10, The begining of Articke 2, which provides that power belongs to the people and that the peopke are the sok source of power, corresponds fo

chassical constiutional law doctrine. The articke continus by stating that the people exercise this power both directly ie. by referendum. and through the

e ofpubl and bcal sl govemart uthordcs. The accent s this puton dcctdemocracy ol the loctring of self-government prevaiing
perestroika petio

“This may threaten the constitutional character of the system of government and endanger poliical stability, 1t s recommended that the structures of a
Tepresentative political system be clearly established, and that a atkﬁe same time various fors of direct participation by the people be foreseen.

ARTICLE 5

L. Parugaph | of this Al sts out the pripc o the sypreny of aran rigts. 1§ t be regrted that s s ot taken p agin, e i
Asticles 24, 31 and 43 (with the exception of Art. 37). The Russian expericnce shows that this paragraph can have practical importanc for i of
the Consttutional Court of Ukraine, i particular when applying Art. 17, N°. 27.

C. The Supreme Rada

12, The Agreement contains a mixiure ofvamls forms ofgpyrnent. Whi soms pars e crtain angs of e Soviet system ot pats
introduce certain principles and constitutional ical for countris like France and the United States. There is no clear decision in favour of
& alamentary o prescental o ofsovermment. v i clomenis of presidentialism preva, presidential government s fa ffom being realised in
i pure fom. MWhen estalfing a nw consuionl ssinn, parir attnion s t be ghen (0 th form ofgoverent. Chiig (s queston
Woull have crabled cetain cortsadictios 0 be avoi

ARTICLE 6

13, i ot ckar o the cletons ae 0 be conducted et mixd orarian proportnal s, The csence i tat i fct exery cctorl
ekements of the ofher one, but one preyails over the

odmmTh}::  pargaph s cariy ‘Whihof the two Systems wil bo adopied or whether in et both clemenis wil be adopted ¢ by iroducing a

second chamber’s

ARTICLE7

14, This artcle provides that the Supreme Rada carries out its work in sessions of 2 types, ordinary and extraordinary, without defining the kength of
the sessions. This opens the door fo the okl Soviet practice of limiting the sessions of representative bodies to short periods destined simply to
rubberstany decisions akready taken.

crie shows it the kgt agenda of parfame ends 0 be overadened g poriods of ransion, and i  thereore approprie to
provide for long-lasting sessions cnabling the kegiture to becom an effective forum for public discussion of the findamental questions of socky.

Political practice n Bulgaria is instructive in this respect. The Constitution provides that the National Assembly acts continuously, dnd the Assermbly is
therefore in session during the whole year with the exception of brief Christmas and Easter holidays as well as one month in the surmmer

ARTICLES 9 et scq.
15, The text provides for two kinds of organs at the top of the Supreme Rada:

- the Bureau of the Suﬁe me Rada, composed of the Chairman and Vice-Chairman of the Supmxm Rada of Ukraine, the chairmen of standing
commissions, and the heads of parlumsrmry groups and factions in the Supreme Rada of Ukraine.

- the President/Chairman assisted by Vice Chairmen with more extensive competences.
This seens to be too much. It would be preferable to make a choice between the two classical systers of chairing a Parliament: collective bureau or

speaker, In he orer cas, the Brca woud ave {0 e ude sl © become more effcive, n the e case, a consuative body composed of
heads of roups and shoud be set up.

The text also gives the Chairmman powers not proper for the holder of such an office, in Ermuhr to submit mgev.her with the President of the Republic
proposals for the appointment of the Chairman of the Constitutional Court as well as of This confers too much power on the chamrman,
and may induce him to enter into competition with the President of the Republic. It is preferable Llul the Chairman acts only as an intermediary and that
the initiative in these cases lies with deputies of parliamentary groups.

ARTICLES 13 and 14

16 The rues on the legal status of the Deputies will be contained n a seputc law. Certain questions like parfiamentary immunity and the character
of the mandate of the Deputies should however be settled by the Constitution itself:

ARTICLE 15

o initiate legishaton in the Supreme Rada of Ukraine is given to people’s depuics, the standing commissions of the Supreme Rada, the
Presidet o Chber th ot of Ministers, the Supreme Court and the Highest Arbitration Court of Ukraine.

The Deputics certainly need to have this ri uld be given to the Supreme Court and the Highest Arbitration Court.
Law-naking s poltical by it nature and the judi s, concentrating on applying the laws.

Nordoes it appar 0 be the bt sohion o g the gt to it gation both o the President and to the Cabinct o Miiters, This can kad to

divergencies within the executive power as to the policis to be pursued. In general, the principle of harmony of the executive requires that only one
organ submit draft s to Parliment. Preicraby s would be e g)\'emn-enl e i is policaly rosporsible betore the Supreme Rads. "AS
compromise, draft lnws might be prepared by the government but submitied to the Supremme Rada following presidential approval.

is questionable whether it
should remain outside poli

‘The procedure for urgent consideration of certain bill provided for in Art. 15, para.2, appears to be a good solution, enabling the executive to determine
priorities and to pursue a steady and effective policy.

ARTICLE 17 No. 1

18. This paragraph does not make a distinction between Constitution-making and legislative powers. and therebv eives one State orean the



posbiy 0 m..lmemny change the ruks of the game. At keast there shoud be provision for different procedures and majorities for the adoption of the
Constituio

The Suprerns Rada i cmpawered, Blowinga e aeady estabished by Art 97, paa. 19, o th o Corstuton to provie offclivcpreationof
the Constituion, laws, codes and other codified acts. O the other hand, the courts are independent (article 37 par. 2) and they obey only the law
{aricle 37 par 3 The queston s whether courts s bound 1o Iolow e offcal erpretation of the Supreme fad. el more gl whther s
represents h: beginingand nd of il ndependere. It does ot seen ratioral 0 ghe the Supreme Rada sch a conpetece of erpretaton i
one sets up a Constitutional Court.

ARTICLE 17 No. 17

19. The power of the Rada to amnounce the clection of the President and accept his resignation is questionable. The Head of State derives his
T direcrg/ from the nation as a whole and should therefore not depend on the legislature. The first function could be entrusted to the Central

toral Commission and the second to the Constitutional Court.

ARTICLE 17 No. 10

20. While Art, rovides a 4 mandate, thihis

may lead to the possibility of exercising pressure on Pnrhamem vx:vtdmg ressure fmm non-constitutional bodies If it is contentious whether the

separation of powers requires a fixed mandate or allows early dissolution, dlsso]mmn should at least be limited to conflicts between the institutions.  If

one wishes to retain the possiblity of carly dissolutions, the possibke grounds for such a step should at least be enumerated.

ARTICLE 17 No. 15 / ARTICLE 24 No. 9

21, The finctions of the Defense Council should be clarified to avoid conflicts with the Council of National Security chaired by the President (see
Art. 24, para. 9).

ARTICLE 17 No. 17

2. it qusionble o e I.he Chairman of the Constitutional Court ekcted by the Supreme Rada. Experience in post-totaliarian States shows

{fhat this may poliicise (and not only the establishment but also the work of the Court, and that it places the Chairman in a difficult position,

inconpatibke with the status i ob_len,l of the Court.

ARTICLE 17 Nos. 18 and 20

2. pointment of the highest judges is of particular importance, A question arises when we sce that, under Nos, 18 and 20, the appointing

aulhomy (Parkiment) & ako gompetntto dmss. No. 20 adds o th: “acconling (0 the procedure esiablshed by th k!, but s addiion & missing

fomNo. 18 with respect to the chairmuan of the supreme court.

As is well-known, it is of the utmost importance in any democratic State that judges can perform their dutics in absolute independence, ic. independent
ik of germnent and Paranent, The mere possbily o démsal for o oter reason i that exeutive or kgbltve abortics ae

ispleased at a il seence would impai the xlepersience of udges.

Further examination of the dismissal procedures is thercfore necessary.

ARTICLE 17 No. 24

24, To give the Supreme Rada the right to initate referendums does, not make much Fo}mcal sense. In using this power wre would
abarvon s ov poper fion, I woul be beter to gve s posivily 0 h: Head of St who coud e i i exeresing i o e
arbitrator: This i the practice of the French Fifth Republ

ARTICLE 17 No. 27

25. This veto power is not justified. The assessment of the constitutionality of decrees should be reserved to the Constitutional Court.  One could
foresee that the entry into force of decrees is suspended until the decision of the Constitutional Court.

ARTICLE 17 para. 4
26.  The Russian experience shows the usefuilness of this provision.

RELATIONS BETWEEN THE SUPREME RADA AND THE GOVERNMENT
- Art. 17 para. 23, Art. 22, Art. 33

27, The accent should be put on the colketive responsiility of the governmen, inchuding the possibility of a vote of no-confidence in some
mcimbers. Such a vole shoukd require an absole majorty and ot an ordimary moriy: Jalamenary conrol mechansis, ke questions and
interpelations, should be foreseen, and these should be < avo

Consideration might be given to enabling the government to ask the Supreme Rada for a vote of confidence on certain occasiors, e.g. when submitting a
bill proposed by the government. This would allow the executive to put pressure on the Deputies and to pursue a continuous and eficctive policy.

‘The question whether the President shoud have the power to dissolye the Rada when it passes a vote of no-confidence in the government is obviously
very controversial. From press reporls, it appears that the non-cxistence of such a possiilty was a precondiiion of the Rada's acceptance of the
constitutional Agreement.

There s also an ambiguity conceming the relationship between Articles 22 and 33. On me one hand, affer the ngamne of its Activity of the
Governnent of Ukraine has been approved by the Supreme Rada of Ukraine, the latte y epres is distrust of the Government of Ukraine no
carlier than after one year of governmental activities but, on |hc other hand, Article 33 dclcmlms it whenever the draft State Budget of Ukraine has
not been submitted in good time, the Supreme Rada of Ukraine may take a vote of non-confidence in all or particular members of the Cabinet of
Ministers of Ukraine. Accordingly, the Supreme Rada of Ukraine could take a vote of no-confidence (i.e. distrust) within the one year "safe period" of
g)vetl;n‘gma] activities. It must be clarified as to whether Article 33 is an exception to Article 22, or whether it should be amended to be subject to
Arti

D. ‘The President
ARTICLE 23

28.The 2/3 nmjority of members of the Supreme Rada required to override a presidential veto on draft legishation is extremely high in the difficult
eiod of transiion of Uksaie. 1t moy lead (o plocking of egitie activy and fo conficts between th stutons of e State. Corsideration might
< given to foreseeing that the veto can be overridden by an absohie majority of the members of the Supreme Rada.

ARTICLE 24 No. 2, ARTICLE 27 para. 2

29, According to Art. 24, No. 2, the President addresses messages to the people of Ukraine. According to Art, 27, para. 2, he may address
messages on pressing issues o the people and fo the Supreme Rada. Are these the same or different kinds of messages?

ARTICLE 24 No. 6

30, The President of Ukraine s empowered to repeal acts by central and local public exceutive authorities including acts by exceutive authorities of
the Autonomous Republic nannEa whenever they are inconpatible with the Constiution and laws of Ukrainc, or with decrees and orders of the
President of Ukraine. This means that the President 1s exercising a similar role to a court of the highest instance that deals only with questions of law and
not of fact. The problem is that thcrc is no judicial control over the President of Ukraine (i.e. exccutive). Traditional democratic constitutions grant this
power to the judiciary .. to constitutional or ordinary courts.

ARTICLE 24 para. 2

31, T provision i approval, b i shovd be quifid “excep cascs providd fr by the Constuton of he Uk and s present b’ et
Art. 17 para. 4).

ARTICLE 25

32, The President of Ukraine i empowered to interpret decrees and orders which are binding on the whole terrtory of Ukraine. This could be
acceptable if the interpretation only bound the exccutive. The right to bind the private sector (nanwly the citizens of Ukraine) properly belongs only to
the judiciary. Sce also above the remarks on Art. 17N°. 1.

The power given to the President in para. 2 to enact decrees on economic reformnot governed by the applicable legislation seens necessary in view of
the Russian experience.

E  The Judiciry
ARTICLE 38 - The Constitutional Court

33, Inenvisaging the future role of the Ukrainian Constitutional Court one has to be very prudent. From a strictly kegal point of view, the out
cannot be entrusted with the task of checking the implementation of the constitutional Agreement. This would put the Court in the difficult pos
dealing with a statute which contradicts the Constitution in force without having been approved by the n'nj(mty required for the anminm of me
Constitution. Moreover, as far as the matter of the organisation and finctioning of the State power and local self“government in Ukraine is concerned,
an intervention of the Constitutional Court is apparently unthinkable. The provisions of the ement establish a constitutional equilibrium between the
sprene bodies of the Stzle ‘which is based on.gla:; the search for political | conprorises s aimed at avodmg the danger ofa showdown between

corsincion i conimcd by he RIA s agency wheh s emphisted at Paramen, o ratr th Supren: Rada, approved the
agei!mem it ‘adopti “hriels ghig the presilent . Hht o dbandDorlomn and Soing ot 4 pmoedum the inpeachment of the
President"

The interpretation of the Ukrainian situation would have been certainly different if we had accepted the idea that because of the difficulties of a quick
approval of the new Constitution, the constitutional Agreement was approved with the Imcalp\.llposc of completely substituting it for the old Corslmmon In
this case the implementation of the Agreement would ot have dej nded ona poliical cor rom between the stprems bodies of the State, but the
interested authorities would have pretended to vest it with a legal force which it does not ‘The Agreement should have been read as the new
Ukrainian Constitution, and the Constitutional Court should not have been obliged to stick to d‘e old hierarchy ofme sources of law and to recognise the
primary role of the okd Constitution.

But even in this hypothesis the Constitutional Court should have been entrusted with the task of the judicial review of legislation on the basis of the old
constitutional provisions concerning findamental rights and freedoms. In any case, the content of!ie constitutional Agreement does not allow for an
interpretation which implics the abrogation of the arficles of the old Constitution in the matter.

ARTICLE 42

34, This article determines the appointment of judges. One clear constitutional principle of judicial independence s the term for which judges are
appointed. The term should be of sulfcient length’so as to promote and protect the independence of judges. The constitutional Agreement does not
provide such protection. See akso the remmrks on Art. 17 paras. 18-20 above.

ARTICLE 43

35, Within the norms of a democracy, the Prosecutor Generals office is only empowered to act on behalfof the State.

‘The Offce does not play any legal roke in private law. Accordingly, article 43 (7) is inconsistent with this principle. The prosecutor's powers should be

confined 10 protecting material and other interests of the State. Usualy only the courts are empowered to protect rights of citzens and legal persons
(including the State).

Asticke 43 (2) s unclear as o the extent of the Prosceutor Generals power: i his power confined to breaches of the kegishation before the courts or does
it extend to control of court decisions

Asticke 43 i proof that the legal position and power of the Prosccutor General's Office i substantially the same as it was under the totalitarian regine.
ARTICLE45

on the onc hand and be

36.  This article is inconsistent with article 43, in relation to the i of They could not be i
subordinated to the Prosecutor General's Office on the other.

F. Localselfgovernnent
ARTICLE 47 et seq.

37, There s m clea concotation of e principe of ol e govermcnt. - These proviiors gt impression it calathries ein na

sition to that obtaining during the Sovict period, as part of the exccutive. It has to be admited that questions of local self-government in post-

Eokvle[f ates have not been charified in constitutional kaw theory, and that the implemmentation of local self-government is diffiut in these States due to
o

G. Conclusion

The present constitutional situation in Ukraine is ambiguous, and this ambiguity i reflected in some of the remarks made. The only possible solution was
indecd th cstabisent o a rasfory oder with the partal suspersion ofthe ol costrioral b bodles and the polial comminct ofthe spren:
corstutional bodcs to sk 10 the provkinal s adopted by the Pariamt v a quied “The conchision of the Agreemment and
contined respoct for s provisions e the conditon. of polfical stz uring  perod of ransion arkad by conffontation between the cxecutive
and the kv s an exanple ot anaterpt 0 eac  chilsed kel sokton o ovobleas, in the inerest of ths i et out in the preambl. 1 the
present situation does not meet all ofthe Council of Europe, the signature and the ratification (with internal implemeniation) of intermational
Ferumerss o . okl of e igts and fandammental Gocdorts by ‘URraine sould hel the cstablishment of a coritutional order n Uktzine coberent
with the obliga democracy, Tights and freedoms and the rule of law.

The tet of the constnionsl Agrenrnt bes the ks ofa priod of trsion, in tony respsts i repreents adiiable progress, bus the fiure
content of the constuional knw of Ukraine will e o provide for more sable and principled sohgions, i

paragraph

gives

the

Supreme

Rada

the

possibility

to

dissolve

itself

and

hold

carly

elections.



the aran i chiptr il vt b n conoritywihiemaioal sandards
the independence of the judiciary will have to be fully safeguarded. and judicial finctions reserved to the courts.
the powers of prosecutors willfave to be reduced o a level found in Westem Furope.

there will lave to be stable ruks which cannot be changed unilaterally by the participants in the poliical process.



