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-which are proveidecd for by the Consti

cn the " Re-—
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Remarks by prof. Sergio Fartole, University of Tri=zste,

gulatory concept of the Constitution of the Hungarian Republic ".

X1V Municipalities
An useful starting point could be a comparison between th prelimi-

nary working paper and what the paper calls " the effective Consti-

tution ". According to the new proposal lot o©of the principles

a
tuticn which is now in force,

shall be kept:

-~ the divisicn of the territory into villages, towns, Ca&ap
and its districts is kept. Counties are not explicitly listed but a-

1
re mentioned sub XIV, 1, and — in any case - would deserve some de-—
t

iled provisions about tmeir role in the system ©

— +he communities of the electors are =2

the local governmenit independent, demcoratic managaman. st lozal
sublic issusz )i

-  the eqguality of the powsrs 1S guarantzad. 1

e punicipality admindistration which has to be

~ tha local zzlf-goveornment powsrs will e exercized Iy G
representative bodies or through local referendag

~ the list of the basic rights of the municipelities:

-~ also the mayors are allowed to evercise local government funcitions

and can be entrusted with State administrative tasks;

- the municipalities have normative powers 5 issue municipality de-
creoes which " should not be contradictery to legal regulationz of  a

higher level ";
- the Farliament is entrusted with the power of disszolving the re-

presentative bodies of the municipalities.

Some mew provisions should be added to those of the " effective Ceon-
stitution " which the proposal would like to keep in force.

This is the case of the rules concerning the principles of the local
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‘+5 rall a referendum if a propocsal is submi ted signed " by

elections: not only the members of the representative bodies but al—
ors shall be directly elected by the pecple for the tz=rm
"

Nevertheless the paper dces not deal with the slecto—

m leaving the decision to the law on the electicn cf ihe

It moic2 which
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t
governing bodies cf the municipalities.
leaves a tre2s hand to the legislatsr in shaping the functicning of
t toral machinery which can have a strong impact cn the system
clitical parties.
space is given tc the provisions concerning the local refersnda

e
in the view of the exigence of guaranteeing the position of the ni-

noritiss against the majorities. The body of the representatives has

1on of

its content to principles and av

visions ( sticking to the model of tha =.c. leoi cadre ).
0n the other side provisions on the functions of the municipalities
have to be draftted in view of the tazk entrusted to the constitutio-
nal court of protecting the rights of the municipalities: theretorz
it would be advisable giving the court clear and unambiguous crize-
ria of judgement with regard to the distinction between " mandatory
and elective " functions, the creation cf " forced associations v of
municipalities and the transfer of local functions from the munici-

palities to the State administration in presence of special exigen-—




S I the constitutional cocurt is a judge, it cannct have a free
hand on the matter but it has to judge on the basis of previcus con-

oncerning the dissclu-

4]

stitutional provisiens. Alsc the provisions c
ion of tha representative bodies have ts offer to the constitutio-

t
nal court sufficient ground for judgement.
A

rt. 44/4 1 d of the " ffective Constitution " entrusts the lozal
representative body with the task of determining - " subject to the
laws " — " the classes and rates of local taxes ". The reference to

-
(’-the parliamentary laws is missing in the paper ( pags 1156 ). I don’t

i
+hink that the municipalities could be allowed to adopt a taxation
d

i b
policy outside s framework established by a statute approve

The newly submitted pro a
the municipalities and about the " legality " and " financial " con-

trols of the activitizs of the governing bodies of the municipali-

ties deserve full conzant too.

I




XIX Amending the Constitution.

NMotwithstanding the " preliminary working material " critizes the

Constitution in force with regard to the rules concerning the revi-
netitution, the documernt sticks toc the idea that the

£ a new Constitution or of a constituional law amending
n

ce shall require the consent of two thirds of
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the members of the egislative Aszsembly. The preference is evident

for arn amending preocedure which does ncit imply an excess =ive rigidity
icn an

c¥f the Constituti

and guarantees its stability. put because the
t

cdocument recognizes mat the constitutional rules in force cculd
o

al majority to be the same as the " constitu-
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-t would be  entrusted with the task of che

with the limits of the majority power. Sometimes the constitutional
refrai from dealind with thz cbssrvance of the Standing Or—
ders cof the parliaments and avoid interfering in the internal deci-
sicns of the parliaments. If therz2 is a constitutional rule, the
question has nc more & strict internal parliamentary relevance and
can be dealt with by a court.

The preliminary working paper itselt has a preference for the first
alternative ( of the three of them it lists ), " because it consi-
ders the creation of the Constitution by the direct participation of

the people as the strongest form of legislatiocn v, Actually the di-
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Qision of the procadure into two stages ( & preliminary gene¥yal di-
scussion and a subsequent vote of the provisions of the bill )} and
the provision for intervals of time between the initiative, 1its ge-
neral discuszion and its detailed approval allow a more considerates
adopticn of the amendments cof the Censtituticn. PBEut when the possi-

bility of calling s referendum is provided for, pending the dzlay of

the promulgaticn of the act approved by the FParliament, the pecpile
f

iz offered the chance ‘expressing their will in the matter and of

c
giving the act the strongest legitimacy. There is some resemslance

‘between this proposal and art. 138 of the italian Constituticn, bHut
the proposal allows the calling of a refterendum not only when the
act iz approved by a not qualified majority ( as in Italy } Thaer=—

forz the hungarian proposal l2aves mors spaca opan to the sxupression

of the will of the pecple.
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( strronger gualifisd majority Four the mombers of The Far
-, 3, - K8 - —_—
liament } which would be very difficult to get, therefora2 1t re—
4o 5 - 3 < 4 \ - » 3 - wi - £ L]
strains the peossibility of amending he Constitution. Moreower- LL

b t

ow the submisszion of a new amendment b

mandment ": but this pr
to amendments C i

ter.

The scluticon of keeping the requirement of the two thirds loocks more
pratical than the other two alternatives: the required majority can
be eésily obtained if there is a general agreement on the proposed
amendment, while some procedural and substantive limitations can

control the exercise of the amending power by a strong goveramental

majority.




