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FProf. SERGIO BARTOLE, University of TRIESTE
THE PRESENT CONSTITUTIONAL SITUATION IN UKRAINE.

Before expressing some remarks concerning the present constitutional

situation in Ukraine, I would like to summarize the developments
which heve led Ukraine to the declaration of independence, to the
constitutional reforms adopted in the period between April 18th,
1991, and September 2ist, 1994, and — eventually - to the adoption
of the law on State power and local self-government.

After having declared the State sovereignty of Ukraine and the pri-
macy of its laws over those of the URSS in July 1990, the Ukrainian
Farlament adopted the declaration of independence of Ukraine on Au-
gust 24th, 1991: this declaration was confirmed by referenddm on De-
cember 1st, 19%91.

Notwithstanding the declaration of July 1990 had provided for scme
principles which were conflicting with the principles of the Ukrai-
nian constitution adopted on April 20th, 1978, this constitution was
kept in force and was only amended in v.ew of the purpose of insu-
ring the transition of Ukraine from the communist regimsz to frezedom,
democracy and the rule of law. But during all these vears the Ukrai-
nian Parliament has not been able to adopt a completely new conshti~
tution. Some amendments were approved: for them the required majori-
ty of two thirds of the total number of the Fecple’'s Deputies of Uk-
raine was obtainmed, while a completely new draft of the constitution
has not got the necessary consent. Ukraine still keeps in force the
old amended socialist constitution.

Fending such a situation the Supreme Rade of Ukraine and the Presi-
dent of Ukraine, which are the only two directly elected national
bodies of Ukraine, decided te settle their differences by adopting &
constitutional agreement on the basic principles of tne organisation
and functioning of the.State power and local self-government in Uk-

raine pending the procedure aimed at adopting thz new constitution

of Ukraine. After difficulties and discussions the agreement was ap-

proved by,? laq“efvthe Supreme Rada and - later - a compromise was
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adopted by law for its enforcement and the approval in the future of
the new constitution. But neither the first act nor the second one
obtained the required majority of two thirds of the members of the
Supreme Radsa.

On the basis of the preamble of the agreement ( I mean the first
act, because 1 have never seen the second act ) and according to the
dispatches of the RIA news agency, both the majority of the Supreme
Rada and the President recognize that the conﬁent of the constitu-
tion adopted in 1978 ( even in ite amended text ) and that of the

new law conflict in some parts. Nevertheless they sitick to the rules

that, on one side, " the legislation of Ukraine shall be effecitive
in tha part which is not contrary to the rules " of the new _law and,
on the other side, " +he provisions of the applicable constitution

of Ukraine shall be effective only in the part which complies with
the present constitutional agreement " ( art. _61 I and Il of the a-
greement ).

Having the agreement been adopted by law, we cannct
convention of the constitution only, that is a mer= politioa. TITUEeT

ment between the supreme elected bodies cf the country on  the ways

of implementing the constitution in force. Buit the failed approval
of the law by the required majority does not allow tha superseding
o+ the old constituticn by the new law. Nevertheless this was anc 1=
the purpose of the Farliament and the Fresident: pending the prooe-
dure aimed at the approval of the new constitution thay agreed o
=tick to the new principles set forth in the law " On State power
and local self—government in Ukraine " on the basis of their gooo

will, mutual concessions and compromise.

It is a transitory solution which does not imply the abrogation of
the old constitution but - instead - implies the suspension of its
rules concern;ng the State power and local self-government in Ukrai-
ne, or rather those rules which don‘t comply with the new princi-
ples. This solution is obviously based on a political agreement, but
the content of this agreement is not the new principles, the content

is the decision of settling the differences between the governing
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bodies of Ukraine and sticking to principles which

cepted and have been adopted by a parliamentary law.
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regime. )
Nevertheless the keeping in force of these provisions which are u-
neffected by the constitutional agreement, can offer a ground for

interventions of the Constitutional Court when the law necessary for

the establishment of this body will be adopted. Even if they are
drafted according to the sgcialist theory of law, the constitutional
provisions concerning fundamental rights and freedoms can be the ba-
siz of a judicial review of legislatiocn in the field. They could be
corrected and integrated by some of the principles received in the
Ukrainian order of law through the declaration of sovereignty adop-
ted in July 1990 and the partial amendments of the constitution. Ob-
wiously in thizs way fundamental rights and free=doms could get only &
weak and transitory entrechment in the constitutional system but
such an entrechment would be a bridge to the adoption of new statu-
tes concerning the implementaticn of the rights and freedoms and
+their recepticn in the Ukrainian order through the signature and ra-
tification of internaticnal inst rumentts in the field.

“ut  in  envisaging the future role of the Ukrainian Constitutiomal

Court we have to be very rudent . Feran & strichkly legal point ot

he Ceourt with the task of cmhe=chking the im-—

rt T

view we cannot entrust
zuch & choi-

< -

plementaticn of the constitutional agrz=emsnt. TF owe di
the Court in the difficult ~osition of dealing with

ce, we would put

a mtatute which contradict the cons titution in force without having

be=n approved by the majority required for the amendments of the

constitution. Moreover, as far as the matter of the organisation and
functiocning of the State power and local self-government in Ukraine

is concerned, an intervention of the Constitutional Court is appa-

rently unthinkable. The provisions of the agreement establish a con-
stitutional equilibrium between the supreme bodies of the State
which is based only on the research of political compromises and is
aimed at avoiding the danger of a showdown between them. This con-
struction is confirmed by the RIA news agency which emphasized that

the Parliament, or rather the Supreme Rada approved the agreement

without adopting " articles giving the president the right to di-




sband the parliament and setting out a procedure for the impeachment

of the president ".
The interpretation of the Ukrainian situation whoul have been cer—
tainly different if we had accepted the idea that - pending the dif-

ficulties of a guick approval of the new constitution — the consti-

tutional agreement was approved with the purpose of completely sub-
stituting it for the old constitution. In this case the implementa-
tion of the agreement would not have depended oh a pelitical compro-—
mise between the supreme bodies of the State, but the interested
authorities would have pretended for it to a-legal force which it
does not have. The agreement should have been read as the new Ukrai-
nian constitution and the Censtitutional Court should not have been
cbliged to stick to the old hierarchy of the sources of law and th

e

racognize the primary rocle of the old constitution.

Bu+t even in this hypothesis the Constituticnal Court should have
been entrusted with th2 task cf the judicial review of legislaticn
on the basis of the old constitutional provisions concerning  funda-
mental rights and freedoms. In any case the content of the constitu-
ticnal agreemernt does not allow an intzrpretation which impliss the
abrogation of the articles of the old constitution in the mathar.

The scluticns submitted in this paper probably look ambigous bt am-—
bigous is the present situation in Juraing, whare pezople locking Tor
a constituticnal compromise are not able toc g2t the reqguirad majori-

!

tv for changing the constitution. Therefore the only possible sclu
tion is the establishment of a transitory order with the partial su-
spension of the old cénstitution and the political engagement of the
supreme constitutional bodies of sticking to the provisional rules
adopted by the Farliament without a gualified majority. If the pre-
sent situation does not meet all the standards of the Council of Eu-
rope, the subscription and the ratification ( with internal impleme-
tation ) of international instruments in the field of human rights
and fundamental freedoms by Ukraine would help the advent of a con-
stitutional order in Ukraine coherent to the obligation of implemen-—

ting democracy, fundamental rights and freedoms and the rule of law.
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