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Opinion on the Bulgarian popular consultation bill

Examination of the law on popular consultationnppts to the following observations:

l. CONCERNING THE FORM

Since the copy of the bill which was sent to usFiench, bears no date, signature or
stamp, one may ask from the very outset what iteteature is and, more specifically, what
legal status such a document has.

Where does it stand in the hierarchy of legalsile

Is it a_constitutional law, an institutional law$imply an ordinary law?

This question is all the more relevant given tiwader paragraph | of the bill's "Final
Provisions," the law is to be enacted as providedrf paragraph 3, sub-paragraph 3 of the
transitional and final provisions of the Constitutiand according to Article 42, paragraph 2 and
Article 136 of the Constitution.

From these constitutional provisions, it can engbat:

1. The lawsrequired by the Constitution shall be passed byNhtional Assembly within
three years.

2. The organisation and procedure for the holdihglections and referendunsall be
established by a law

3. Citizens shall participate in the governmenttied municipality both through their
elected bodies of local self-government and diyetirough a referenduir a_general meeting

of the populace

It is appropriate here to add to these provisaihsr details provided in the Constitution
regarding national voting procedure:

1. Under Article 10, all elections and national dochl referendumshall be held on the
basis of universal, equal and direct suffrage loyetdoallot.

2. Article 98 provides that the President of thep@#ic shall schedule the elections for a
National Assembly and for the bodies of local geifernment and shall set the date for
national referendumpursuant to a resolution of the National Assembly.
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By virtue of these constitutional provisions, tieéerendum, at both national and local
level, is explicitly laid down as a means of citizearticipation in collective decision-making,
and is by equal and direct universal suffragejtsuirganisation and procedural details are to be
regulated by a law which shall in turn be passedhbyNational Assembly within a period of
three years.

Two comments must be made at this point.

The first concerns whether or not the law on papabnsultation will in fact be adopted
by the National Assembly within the three-year dieadset by the Constitution.

The second concerns the scope of this law.

Since the Constitution merely specifies that a taust regulate the organisation and
procedural arrangements of a referendum, canahigb beyond regulating the practicalities of
the actual voting procedure? In other words, dan Constitution simply provide for the
principle of the referendum and leave it to a senmrdinary law, to regulate not only the
technicalities of the voting procedure but when rigferendum can be used, the issues it may
address and the persons who will be authorisedlttate it? Is it possible for an ordinary law to
thus "add to the Constitution? Should it then be assurhetl the law on popular consultation
is itself a constitutional law? Neither the Constbn nor the bill provides the answer to this
guestion.

Il. CONCERNING THE SUBSTANCE

A. General provisions

1. The first article of the law establishes thengiple that popular consultations through
which citizens directly take part in State or logal’ernment can deal only with matters which
fall under the jurisdiction of the National Assembhd town councils

Article 84 of the Constitution enumerates a nundde¢he National Assembly's powers,
leading one to conclude that national referenduansconcern only issues which fall within this
sphere of responsibility. However, careful readifidirticle 84 makes it clear that this is not
the case, given that this article does not prememxhaustive list of matters falling exclusively
under the National Assembly's jurisdiction. It elgrlists specific powers in several precise
areas. Does this mean, then, that the Nationamily has general and exclusive legislative
authority extending to all areas of national at®i An affirmative answer to this question is all
the more compelling since nowhere in Chapter Vndigg the Council of Ministers is there any
mention of specific governmental powers.

It indeed appears that there is no strict distidibuof powers between the government
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and parliament in the Bulgarian Constitution. sldifficult to see, given this lack of a detailed
distribution of their respective powers, what woblel contested in the disputes between the
National Assembly and the Council of Ministers refd to in Article 149-3 of the Constitution
and over which the Constitutional Court has judsdn.

Accordingly, only one of the following can be true

- eitherthe National Assembly has broad law-making authdrom which no
area could possibly be excluded, in which case diifficult to understand why
the first article of the law on popular consultatistipulates that such
consultations can concern only matters which falllar the authority of the
National Assembly, since this authority would Hesahbracing.

- or the National Assembly has only special jurisdictiwvith ordinary legislative
authority falling to the government; however hifstis the case, the Constitution
should have been more explicit so as to make wlkat each sphere of authority
covers.

Such an explanation would clarify precisely whatvprs the National Assembly does
not have.

2. Under Atrticle 3 of the law, popular consultasaran involve the entire country, one or
several municipalities, a locality or a part obadlity.

Would it not be worthwhile to specify the exactura of these administrative territorial
units? The Bulgarian Constitution, in fact, mensimnly the municipality and the regiorit
does provide for the setting up of other adminiisteaterritorial units by law. But can it be
assumed that a "locality," with no further clasion, and, a fortiori, a "part of a locality" are
administrative territorial units as provided forArticle 135 of the Constitution?

Furthermore, how will these "localities" and "gaof localities” be demarcated?

B. National Referendums

1. Under Article 7 of the law, "the decision to @angse a national referendum is taken by
the National Assembly by simptaajority of the total number of representatives Article 8
stipulates that_"proposéls organise a referendum may be presented thdtienal Assembly
by at least one-fourth of the total number of repraatives, the Council of Ministers and the
President of the Republic.

We would make several comments regarding thesauttiaes.
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a. First of all, what is a "simple" majority ofettiotal number of representatives? It
is possible to speak of simplaajority, as opposed to absolute majgrityat is, when no
specific total number of votes is required. Faaraple, the candidate in an election who comes
out ahead is elected with no minimum number of voéguired.

However, when one speaks, as in this case, ofphadf one of the total number of
representatives elected to the Assembly, this ¢dyntermed a "simple" majority, a term better
applied to a passing vote which requires the mgjmf voters of whom there may, on
occasion, be very few.

As there are 240 members of the National Assentidy,'simple” majority is 121. If
few representatives are present for the vote, ytmeadifficult to obtain this majority.

b. Why was this law designed so that the decismrorganise a referendum
depends upon the National Assembly's majority vote?

In classical constitutional theory, the natioreerendum is generally considered to be a
way of consulting the population directly under ortant, often serious, specific circumstances.
The referendum may be either for consultative aisiten-making purposes; but in either case,
it calls upon the population to give an opinioneovital issue. The referendum is thus a form of
direct democragycontrasting by its very nature with instrumenitsepresentative democracy
in which the nation's elected representatives bawgprehensive decision-making power.

This explains why, in a parliamentary democralg, teferendum can only be used on
an exceptional basis, is bound by specific limitagiand handled with great caution.

Since voting by referendum is used to consultné@n directly, over the heads of the
Chambers, this procedure is usually entrusted tiesoother than the parliament, which,
furthermore, never much appreciates this mechanism.

The power of initiative is often, therefore, gierthe head of State. In his hands, itis a
weapon which enables him to prevail over parliareehostility to or obstruction of his
proposals.

The Bulgarian law reflects a different perspectivelhe decision to organise a
referendum is conditioned by the Assembly's approvsince members of parliament have
never been, by temperament and by interest, fabtauta referendums, this mechanism may
turn out to be too cumbersome to be effective, myittee requirement for a majority vote
calculated not on the number of members of theoNatiAssembly present, but rather on the
total number of members.
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It is true that under Article 8, the request, bot the decision itself, may be initiated by
one-fourth of the members of parliament, the CduotiMinisters or the President of the
Republic. However, no final decision can be takéhout a vote of consent by the majority of
parliament.

Therefore, when the President of the Republicteieby universal suffrage, wishes to
put a question to the nation which he feels id Witahe country's interest, the organisation of
such a consultation may be refused by the Assesnlbigstile vote. This is courting
considerable difficulties. Furthermore, if the $tdent's desire to organise a referendum is
justified because the parliament is opposed to asare which he feels is essential for the
nation, this deadlock will be difficult to resolve.

The first article of the Bulgarian Constitutioipsiates that "Bulgaria shall be a republic
with a parliamentary form of governmé&niHowever, this same article specifies that "€hére
power of the State shall derive from the peoplée People shall exercise this power directly
and_through the bodies establislgthis Constitution.”

This clearly means that the people have two diffewvays of exercising their supreme
power: directly(by referendum ...) and indireciithrough their representatives).

But what becomes of direct participation if itagnditioned, as appears to be the case
here, by the representatives' approval?

It would be closer to the truth to say that thereésentatives of the people exercise, on
behalf of their constituents, true supreme powigneeby directly taking decisions themselves
or, on occasion, by allowing consultation of th@uylation by referendum.

There is a certain similarity between the Bulgat@w and the French Constitution of
1958 which also provides for two forms of participa. Under Article 3 of the French
Constitution, "national sovereignty belongs witke fieople, who shall exercise it through their
representatives and by referendum

The Constitution then gives further explanationpbgviding for two possible types of
referendum:

- that provided for in Article 11 which allows tReesident of the Republic, on the
proposal of the Government or on a joint motionrfrthe two assemblies, to
submit bills regarding specified areas to popwdéenendum.
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- that provided for in Article 89 which stipulatdgt a revision of the Constitution
cannot be completed unless an amendment passdue bywod assemblies in
identical terms is confirmed through popular refeiem. But this article also
specifies that if the President of the Republic sdo®t wish to use the
referendum procedure, he can simply go before @ssgfboth Chambers
together) to have the bill in question approvedaliiree-fifths majority of the
votes cast.

It is clear that in France the two channels fquregsing national sovereignty, through
parliament and by referendum, are separate anmhalistThey can, of course, be combined
under some circumstances. However, their resgegtivposes being different, they are not
entrusted to the same authorities nor put ints#mee hands.

This is not the case in the Bulgarian law on papabnsultation. This may possibly be
a source of difficulties in the future.

2. Under Article 18 (1) "the proposal to be decidgan through national referendum is
considered to be passed if more than half of tte tumber of electors entitled to participate in
national referendumsote for it.

This requirement appears to us to be excessivs. wA have understood it, the
referendum is passed only if the proposed texppaved by more than half of the national
electorate, not simply half of the number of peopl® voted. This means that if just 60% of
the eligible voters actually voted, the referendwould not be positive unless 50.1% of
registered voters were in favour, rather that 304R4he voters, when only 60% of the
electorate turned out to vote.

Excepting massive, enthusiastic approval by anmdwaming majority of the
population, no referendum would have a chance ioDsgproved.

- The first alternative text proposed for Artidlg (2) states that the result "of a
national referendum shall be announced by the Natidssembly within 7 days of the report
issued by the Central Committee for the Organisatd the National Referendum" and
"published in thédurzhaven Vestnik or State Gazette."

Why should the National Assembly be given thidarity? Unfortunately, things seem
to be quite muddled once again.

Since the population has directly expressed iisiam, there is no reason to again turn
to the National Assembly. The task of announdmggresults, as well as verifying their legality,
would more appropriately fall to the Constitutib@aurt.
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- The second alternative text (Article 18 (a)se® other problems. It proposes
that, based on the results of the national refemendhe National Assembly can modify or
amend the Constitution in force, decide to call &ections for a National Constituent
Assembly, pass a law or a decision.

Here again, things seem to be quite confused.
We will make several comments at this point:

a. Once the population has directly and sovergitaken a stand by referendum,
the National Assembly, that is, the peoples' repredives, has no reason to intervene. If a bill
was put up for referendum and if the required niigjevas obtained, the bill must become law,
ipso facto. There is no need for the populatidimisct participation to be given the Assembly's
seal of approval.

b. The alternative text of Article 18 (a) providést, based on the results of a
national referendum, the Assembly shall modify mread the Constitution in force, meaning
that the referendum can be constituent

However, the Bulgarian Constitution does not iy aay provide for the amendment or
modification of its text through referendum.

Chapter IX of the Bulgarian Constitution providesan extensive, rather cumbersome,
procedural mechanism to revise the Constitutiomiative by one-fourth of the deputies or by
the President of the Republic; a majority of thimerths of the votes of all Members of the
National Assembly in three ballots on three différgays; the possible convening of the Grand
National Assembly, which also follows a specifiting procedure.

But there is never any mention of the referendum.

It appears that there is a slight contradictiore ietween the Constitution and the law
on popular consultation, unless, of course, it @an to be added to the Constitution. But is
this possible? Here again, we come up againstjulstion of the legal status of the law on
popular consultation. If it is just an ordinarwlar an institutional act, it could not go so féir.
it is meant to be a true constitutional law, it mibs incorporated into the Constitution itself.
However, the articles would have to be made cardistith each other, which would require
meticulous tidying up.



C. Local Referendums

1. Our comment on Atrticle 20 is by and large theesas that made earlier on Atrticle

Under Article 20, "local referendums are organiseddecide on matters which fall
under the authority of municipal councilBut what are these matters?

There are no details whatsoever in the Bulgarians@tution (chapter VII on local self-
government and administration) on the exact scopdocal authorities' powers. The
Constitution does address local self-government thedmayor's "activity" (Article 139-2),
however, aside from financial matters for whichist stipulated (Article 141) that the
municipality has its own budget (but that the Stasys a part in the everyday functioning of
municipalities by allocating budgetary funds), thés no provision mentioning any type of
division of powers between local and central autiesrat municipal level.

On the other hand, at regional level, it appdaas the regional government, appointed
by the Council of Ministers, is wholly in chargetbe administration of the regions given that it
ensures the implementation of State policy, theéegotmn of national interests, law and public
order.

Now, Article 146 of the Constitution provides tlitite organization and the procedures
of the bodies of local self-government and locahedstration shall be established by a law."”

So, have laws been introduced to define the deatrthorities' and local authorities'
respective powers?

If this is the case, local referendums can onlgceon issues which fall under the
authority of municipal councils.

If this is not the case, should one assume, basedhe principle of local self-
government, that the municipal council has jurigdicin all matters at local level? Would it
be possible, for example, to organise a local eefdum on an ethical matter or on a problem of
national defence?

2. Article 22 provides that decisions to organiseal referendums are taken by the
municipal council, by a majority of the total numbef municipal councillors (such a
requirement is less unwieldy at local level thannational level where representatives'
absenteeism may be greater ...) and at the iméiadi one-fourth of the total number of
municipal councillors, by the Chair of the munidipauncil, or by the municipality's mayor.

Two comments:
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a. What is the difference between "the mayor efrttunicipalityand "the Chair of
the municipal counciP

The Bulgarian Constitution makes no allusion wbewgr in any of its articles to the
Chair of the municipal council. It only mentionket mayor, specifying that he is the
municipality's organ of executive power and is &lddy the people or by the municipal council
for a four-year term in accordance with a procedai@ down by law. Has this law been
enacted and does it specify when the mayor isezldny the people and when he is elected by
the municipal council?

b. In one alternative text, Article 22 proposet tithe prefectcan also propose the
organisation of a referendum.

The prefect is not mentioned anywhere in the Gotisth. It actually provides
explicitly only for two local authorities: the mwipality and_the regignbut, as was mentioned
earlier, other administrative territorial units daaset up by law.

The fact that the prefect is mentioned in the kawpopular consultation seems to
indicate that "departments" or their equivalentehbgen set up by law.

But if the prefect is given the power to propdse organisation of a referendum, why
has this same possibility not been granted toggmmnal governor? It appears, moreover, that
the "regional referendum™ has not even been pravide Why?

C. The law on popular consultation mentions teé&rendums can be organised in
"localities" What type of localities? What are their dimens? Who delimits them?

d. Under Article 27, "the proposal presented m ltftal referendum is considered
passed if it is approved by more than half of th&ltnumber of eligible electors of the
corresponding municipality or locality " (that leetcitizens residing in the area concerned).

As for the national referendum, it should be padnbut here that the requirement of
such a majority may be excessive, given the pdisgibf a high abstention rate.

Recent constitutional experience shows that wiectas are called upon to vote by
referendum on local issues of sometimes limitedoitgmce, they are often not very motivated
and so electoral participation is rather low. Efare, requiring that a referendum poll more
that half of the total number of electors in theality in order to be accepted may result in a
high number of negative outcomes. If a referendiogs not obtain this majority it may, even
though approved by the majority of those who vosed] up being defeated.




-11-

e. In accordance with Article 28-3, the Munici@aduncil announces the results of
the local referendum.

The same comment that was made concerning thenahtieferendum stands here.
Why is the municipal council given the task of ammcing the results of the consultation?

D. General Meetings

1. Article 31 provides that "for a locality or arpaf a locality, issues of local importance
concerning construction, rebuilding and moderrsatif urban building sites, cultural sites and
others can be resolved by consultation of the eioph general meeting."

If we have correctly understood this article, teierendum can, for specific matters, be
replaced by a general meeting of the population.

What is the advantage of such a procedure? é&nargl meeting is easier to organise
than a referendum, why should it be limited onlyhte areas of urban planning and culture?

2. According to articles 33-1 and 2, the decismndnvene a general meeting temtaken
by the municipal council or the municipality's maymut mustbe taken by the corresponding
administration if a request is signed by one-fowthhe citizens eligible to participate in the
general meeting.

Why is a distinction made between these two pdi&b, while in the case of the
referendum, proposals by the mayor, the chair ®fhtiunicipal council, the prefect (possibly),
or one-fourth of the municipal councillors, areatel in the same way?

3. Article 36 stipulates that the general meetifithe population is legitimatand can be
held if more than half of the eligible populatiateads.

It is easy to understand why a minimum quorumeguired. But what will actually
happen?

If one-fourth of the citizens entitled to partiatp in a general meeting call for one, the
local authority is obligated to convene a meetittpwever it will not be known the meeting
whether the required quorum has been reached.hdfsi not, will hundreds, even thousands of
citizens who came especially to attend the me¢tiaeg be sent home?

4. Article 37 requires that at least half of thiakmumber of citizens entitled to participate
attend the meeting in order for a decision to l@ped by public vote.

Here again, as at national level, this refershto majority of the electors and not the
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majority of those present.
This is quite a hefty requirement.

Indeed, let us take the case of a general meetithge population which barely manages
to gather a quorum (more than half of the eligibiizens). The meeting is nevertheless
legitimate and can therefore validly deliberate owidver, since the adoption of a decision
requires the approval of at least the majorityhoke authorised to participate, everyone present
would have to be unanimously in favour of the deaidor it to be passed in accordance with
the law. Can this truly be the situation the lawnieant to create?

E. Subscription

1. For the same matters mentioned in Article 3hndigg the National Assembly, under
Article 39 the people can be consulted by subsaeriptThis method can also be used to delimit
localities or their corresponding local administratentities.

Subscriptions are organised by a special commis@laticle 40) appointed by the
municipal commission for the election of municigaluncillors (which has the authority to
organise national referendums (see Article 13-1)).

The powers and responsibilities of this speciahimission are not specified anywhere
in the law. All that is known is that it shall gamise" the operation, under the scrutiny of the
regional court which shall hear any complaintsisputes.

Is this commission responsible for drawing updhestions or texts to be submitted for
subscription? This is a serious problem, for widely known that the wording of a question or
document can be a deciding factor on the outcontigeofote.

2. Under Article 41, subscription is organised witiea citizens authorised to participate
signlists which have been duly certified by the mypatigovernment.

Must all of the citizens sign the document? What will Fapgpf only a minority
participate?

Are the lists signed before or after the submissib questions? Article 41 does not
clarify this point

3. Article 43, on the other hand, leads us to belidat matters which are to be resolved
through subscription are considered to be "restlifeat least half of the eligible citizens sign
the subscription document.
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This suggests that the questions were put to iterts before they signed the
document, and presumably only those citizens ireeagent with the proposal would have
signed it. Here again is the requirement of therapal of the absolute majority of eligible
citizens to resolve issues. Things are thus ndenaay easier.

Professor Jacques Robert
President emeritus of the University of Law,
Economics and Social Sciences of Paris
Member of the Constitutional Council

14, Villa Saint-Georges
92160 Antony
Tel: (1) 46 66 12 32

P.S. This opinion is based on the French translabf the "law on popular
consultation” of the Republic of Bulgaria.

This did not appear to us to be extremely cldsnce our numerous
observations.



