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I ntroduction

The European Commission for Democracy through Law for a considerable period been
actively involved in the process of drafting a nblkrainian Constitution. Already in 1993
members of the Commission submitted written commentthe draft proposed at that time and
held an exchange of views with its authors. At2ddsh meeting on 8-9 September 1995 the
Commission adopted an Opinion on the present ¢otigtial situation in Ukraine following the
adoption of the Constitutional Agreement betweem 8upreme Rada of Ukraine and the
President of Ukraine on the basic principles ofdiganisation and functioning of State power
and local self-government pending the adoptiomefrtew Constitution of Ukraine.

Members of the Commission also commented on tharpnary draft for a new Constitution
submitted in 1995 and held two exchanges of viewls tlve group of legal experts entrusted by
the Constitutional Commission with the task of draywp a revised draft. The present draft
therefore partly already reflects previous effoftthe Commission.

This opinion was adopted by the Commission atith Bheeting in Venice on 17-18 May 1996.
On this occasion the Commission also endorsed dhmaments made by Ms Hanna Suchocka
(Poland) in document CDL (96) 25. These comment® weceived too late to be integrated
into the present opinion.

Section |

General Principles

General Comments

The general principles are in line with internaiibstandards and show the willingness of
Ukraine to become a democratic European Stategir@jeHuman Rights. The Constitution is
the highest legal norm (Article 8) and the bodiésegislative, executive and judicial power
exercise their functions within the limits estabéd by the Constitution (Article 6, paragraph
2).

A weakness of the draft, which does not speciffoadincern the general provisions but may be
mentioned here, is that there is no coherent setle$ on the state of emergency. There are
some provisions, in particular Article 38, paragr&y Article 60, paragraph 3, Article 87, No
10, Article 92, No 26, Article 105, paragraph 1, M8 and Article 155, paragraph 2. The
conditions for proclaiming a state of emergency lavevever not defined in the Constitution
itself and this task in entirely left to the ordipdegislator (Article 92, No 26). It would also
seem useful to expressly give to the Constituti@@alirt control of the acts proclaiming the
state of emergency and its extent. On the othed tianlist of rights and liberties which cannot
be restricted in a state of emergency is extretoely: eg. Articles 2730, 42, 51. This seems
unrealistic.



Comments on specific articles

Article 6

Article 6 provides for a division of power betweére legislative, executive and judicial
branches. This approach is however not consistentlintained throughout the text. The
Constitutional Court has a separate section wrdchot even placed after the section on the
system of justice.

Article3

The formulation of Article 3, paragraph 1 “the humaeing ... is recognised in Ukraine as the
highest social value” gives, at least in transigtihe impression that the individual is seen in
function of society and not in its inherent valunel @ignity, which precedes the state, is unique,
irreplaceable, and incomparable.

Article9

International treaties ratified by Ukraine are immoated by this provision into the internal legal

order, apparently at the level of ordinary law.wibuld be logical to equally incorporate
customary international law and generally acceptettiples of international law.

Section |1

Rightsand freedoms of the person and thecitizen

General Comments

General assessment of the Section

This section of 49 Articles is very long. The catple of rights and freedoms protected is vast
and exhaustive and the text shows the willingnegsdtect the full scope of rights guaranteed
by the European Convention on Human Rights andhsare that these rights are implemented
in practice.

Nevertheless the Section has also a number of weaks:

- there is a lack of structure within the Sectiovhich contains 49 Articles but no
subdivisions;

- the very exhaustive character of the list inabgdrights of a social, economic and
environmental character poses problems for theirapiee by the courts;

- the possible restrictions and limitations of fanental rights often seem to go too far.



Thelack of structurein the Section

This question is not a purely theoretical and syate one but it may have repercussions on the
level of implementation of the rights guaranteed.

In effect, necessarily the 49 Articles of the Smtitontain legal provisions of a varied character:

- some provisions have the character of a prografanthe Ukrainian legislature without
guaranteeing specific rights, like, for exampletidde 48, paragraph 2: “basic secondary
education is compulsory.”

- certain provisions contain structural principfes the functioning of the legal order
which have to orient the legal life in the futurat lwhich cannot be considered as
individual rights in a strict sensénter alia the principle that norms have to be
published, the principle of non-retroactivity ofrms and the principlee bis in idem
(Articles 52, 53 and 56);

- there are certain provisions containing what baen defined in legal science as
institutional guarantees protecting certain insbtus from future intervention of the
ordinary legislature, the definition of marriageirticles 46 of the draft is an example;

- certain provisions like Article 31 on the freedash association allow far-reaching
restrictions putting into question their charaetgindividual rights;

- Article 61 to 64 contain duties;

- even though most Articles of the Section are fdated as true subjective rights (has the
right to....), these rights have a different stuuetand content as some of them
correspond to traditional fundamental rights arigerlies, whereas others have the
character of social rights where the active intetiee of the State is indispensable to
fully realise the right (eg. the right to housingArticle 42) or are new fundamental
rights associated with new technological develogméeg Article 27, paragraphs 2-4
concerning self-determination with respect to infation and the environmental rights
in Article 45).

Since these rights have a different character illdvaeem advisable to classify and systemise
them in a way making it possible to foresee difietgpes of protection for each of them, the
efficiency of which may vary in function from thement of the right concerned. The lack of
such a structuring in the Section may be to thdardent of the traditional fundamental rights
and liberties which provide true individual subjeetrights and the protection of which has to
appear clearly in the text of the Constitution.

Section Il should therefore be divided into diffiresubsections and varying rules for the
protection by the courts should be introduced th&se subsections.



Therange of therights protected

This issue is closely related to the precedingeisdrticle 150 of the draft enables the
Constitutional Court to resolve issues of the dariginality of laws and other legal acts the
constitutionality of which will also depend on tmespect for the fundamental freedoms
contained in this section. In addition, Article §@es the task to protect all human rights and
freedoms to the courts in general. However thdamaie of rights is so rich and vast that this
risks being unrealistic. As set out above, foredéht categories of rights the same wording
“every person has the right...” is used, but fonynaf these rights it will be impossible for a
court to apply them directly. This concerns fortamee Article 43 (“everyone has the right to a
standard of living sufficient for himself or hersahd his or her family, including sufficient
nutrition, clothing and housing”) or Article 45, ragraph 1 (“everyone has the right to an
environment which is safe for life and health, éamdhe recovery of damages inflicted through
violation of this right.”)

In some instances, for example in Article 27, paxply 4, the right to judicial protection of a

certain right is specifically guaranteed. Howeves tshould not mean that judicial protection

exists only for the rights where this is expressbntioned as this would exclude the main part
of traditional fundamental freedoms.

Therefore, a specific mention of the rights thetgution of which is ensured by the ordinary
courts should be introduced into the Constitutitime general formulation contained in Article
50, paragraph 1 is too wide and therefore inseffici

Thepossiblerestrictions of fundamental rights

It is appreciated that the Constitution protectastitutional rights and freedoms from being

abolished (Article 17, paragraph 2 and Article 1p&cagraph 1, see below). The existence of
the rights as such is therefore protected andiight be reinforced by introducing a clause on
the protection of the essence of the right simitaArticle 19, paragraph 2 of the German

Grundgesetz “in no case may the essence of a basic righhbeached upon.”

As regards restrictions of fundamental rights, @eti60, paragraph 2, proclaims that “such
restrictions shall be minimal and correspond wité principles of the democratic state”. This
means that all legal restrictions may not go furthan necessary (principle of proportionality)

but also that they should not lead to the abolistiroéthe right (Article 17, paragraph 2 alone
and together with Article 60 paragraph 2). Therehisvever a large number of articles

containing specific conditions for the restrictiasf rights by the legislature and the

circumstances allowing the legislature to resthiet rights are often extremely ambiguous and
wide and give him a free hand to interfere to g \Varge degree. This concerns in particular
Article 27, paragraph 2 where the link between tireumstances allowing the restriction

(interests of national security, economic well-gei@nd human rights) and the right itself
(protection against the use of confidential infotioraconcerning a person without his or her
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knowledge) seems questionable, Article 28 whererdistrictions are very general (for the
protection of national security, public order, lle@nd morality of the populations, or the rights
and freedoms of others) and Article 31 (intere$tsational and social security, the protection
of health and morals of the population or the ptide of the rights and freedoms of other

people).

To this vast array of possible restrictions coniceyrspecific articles, Article 60, paragraph 1
adds a general clause allowing restrictions oftsigind freedoms “in order to protect the rights
and freedoms of other persons, national securitytlae protection of the health and morality of
the population”. It is not quite clear in the varsatranslations whether only the legislator or also
the executive is empowered to proceed to restnstiof fundamental rights by virtue of this
provision.

In any case, such a provision is problematic smeaumber of rights should be guaranteed
without any restriction, in particular those inahabin Articles 22, 23, 50, 53, 55, 56, 57.

It is therefore proposed to delete the last pho&geticle 60 and to replace the provision by the
following text: “constitutional rights and freedommay not be restricted except in cases
prescribed by the Constitution and laws adopteddcordance with it.” The circumstances
allowing restrictions should be spelled out in¥aeous articles.

L egal persons
It would be useful to include in the text a prowision the rights of legal persons. Such a
provision might be inspired by Article 19, paradrdé)) of the Germa@rundgesetz - “The basic
rights shall also apply to domestic legal persanghe extent that the nature of such rights
permits.”

Comments on specific Articles

Article22
In this Article it should be expressly stated tinat death penalty is abolished.
Article24

The last paragraph should be worded in more ag@egay. Article 5, paragraph 4, of the
European Convention on Human Rights could usedtye as a model.

Article 25, paragraph 2

The words “pursuant to the law” should be addethatend (“in the basis of a court decision
pursuant to the law”).

Article 28

The restrictions of the freedom of movement allowgdhis Article are excessively large and
should in all cases be subject to a previous jadiEcision.



Article29

The prohibition of censorship should be transfefreoh Article 12 to this Article.
Article 32, paragraph 4

As in Article 25, paragraph 2, the words “pursuarthe law” should be added at the end.
Article 35

The rights granted by this Article seem too vasparticular the obligation to reply imposed on
the public authorities.

Article 36

The second paragraph might be worded “every penssrthe right to own, acquire, alienate,

”

use...”.
The full reimbursement of value in paragraph 7 teag to financial problems.

It is proposed to reword paragraph 9 as followlse ‘tise of property may only be restricted by
law in order to protect the rights...”.

Article 37

The freedom to choose a profession should be iadluBroposal: “every person has the right
freely to choose a profession or occupation omtadact entrepreneurial activity...” As regards

paragraph 4: “the State protects by law...”

Article 38, paragraph 3

Again the words “pursuant to the law” should beeatdfter “verdict of a Court”.

Article 50, paragraph 2

It is indispensable to also include the right teéhaccess to independent and impartial tribunals
competent to render decisions in civil and crimicases. See also comments on Section VIl
below.

Article60

See the comments above. The first paragraph sheattl“constitutional rights and freedoms

may not be restricted except in cases prescribethéyConstitution and laws adopted in
accordance of it.”
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Section 111

Elections. Referendum

General Comments

It is to be welcomed that the present text no lorgatains provisions inspired by too radical a
concept of direct democracy, like for example tlusgibility of dissolving Parliament or
expressing non-confidence in the President thraugbferendum. This shows that the text is
moving in the right direction by providing stalyliior the main institutions.

Comments on specific articles

Article 68, paragraph 1

According to this provision both the National As$dynand the President can call a
referendum. This may lead to useless competitidwemn both institutions and referendums
may become arms in the political struggle betweemt It is recommended that only one organ
should have the right to organise referendums tla@anost appropriate organ seems to be the
Head of State who, as a single person, receivepdwugers directly from the people. The
National Assembly being the legislature, it seemkkely that it will be disposed to submit
questions to a referendum which it might resolviiwithe limits of its own competence.

As regards the dates of the referendum, it mightdesidered whether the President should
have the sole authority to fix the dates for rafdtens or whether he should be obliged to
consult the government and the Presidents of bo#nBers of the National Assembly. If the

President alone calls the referendum and fixedatss, it may easily assume an authoritarian
character within the framework of the so-calledbeitarian democracy.

Article 68, paragraph 2

The so-called popular or people's initiative creategany problems both from a pratical and
theoretical point of view. The text does not makeery clear under which circumstances such
popular initiatives could take place. It is in partar recommended to avoid the possibility of
amending the constitution through a referendungesthis apparently democratic procedure
may easily be abused for populist purposes. Thsillesubject matters of a peopole's initiative
should therefore be clearly defined excluding thesgbility of constitutional amendments.

A more restrictive alternative version of populaitiative would be to provide for the
possibility of submitting draft bills to the NatiahAssembly which would be obliged to discuss
these bills and decide on them. A popular initetecording to this model opens up to citizens
the possibility to participate in the legislativeopess while leaving the final word to the
legislature.

Section IV
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The National Assembly of Ukraine

General Comments

The balance of powers

The present text clearly marks a step forward eédbvelopment of the constitution making
process in Ukraine. It provides for a fairly gooaldmce of power between the various State
organs. Even though it is clear that the draftéthe Constitution are oriented towards a semi-
presidential form of government, not all questionghe form of government are clearly settled.
In addition, it would seem appropriate to strengttiee parliamentary element in the relations
between the National Assembly and the executive.eXtessive strengthening of the executive
power can become self-defeating. If, on the onedhanstrong executive is necessary for
governing effectively and implementing reforms, the other hand, if not successful, the
persons exercising these wide powers may loseaplaity for effective action. It should also
not be forgotten that the national representativdybalso has purely political functions, in
particular to integrate political and social forcasd to mobilise support and legitimise the
policy pursued in practice. Therefore it is recomded to provide for more numerous and
varied procedures of parliamentary control on #te@as and intentions of the government and
the various ministries.

Theintroduction of a second chamber

The setting up of a bicameral legislature - theidwal Assembly is composed of the Chamber
of Deputies and the Senate - divides the legigainto two parts and provides an internal
balance of powers. This will without doubt conttidto the quality of legislative action and to a
more moderate political climate within the countridowever it is necessary to define more
precisely the tasks of both chambers. Otherwisedbelt will be a simple duplication of their
functions, especially when the balance betweepdlical forces is similar in both chambers.

The hierarchy of norms

The Constitution is the supreme norm (see lasigpapa of the preamble, Article 6, paragraph
2 and Article 8, paragraph 2). Below this level #iiation is less clear. The technique of
enumerating the fields to be determined by ordiregslation (Article 92) raises several
questions: are matters not mentioned here outs&lpdwers of the ordinary legislator (Article
71 and Article 84, paragraph 1, No. 4)? Who is ceteqt to legislate in the field not covered:
the president (Article 105, paragraph 1, No. 26 padhgraph 2), the Cabinet of Ministers
(Article 114) or nobody?

In the fields to be determined exclusively by thidimary legislator, may there be infralegal
norms adopted by another organ? What is the posifithe universals, decrees and
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directives of the President (Article 105, paragrapln the hierarchy of norms? The President
exercises other powers provided by the Constity#aoticle 105, paragraph 1 No. 26), protects
"rights and freedoms of citizens" (Article 103, gguaph 3) and has extensive powers to
organise the executive branch (see Article 105graph 1, No. 13, but also Article 118).

The Sessions of the National Assembly

Articles 81 and 82 of the draft provide for a woukiof the National Assembly on a sessional
basis with two regular sessions of undefined lerggtd extraordinary sessions held upon
request. This seems not the best way to organesdutictioning of the national legislature
during a period of political instability and radicaform of the legal system. Sessions of short
duration were typical of the Soviet system of gaweent. The effect is well known: it deprived
the national representative body of real poweriafildence in the political life of the country.
Therefore it is preferable to clearly define thagi of the sessions of the National Assembly by
fixing the duration of the two ordinary sessionsewen accepting one longer session (for
example nine months), as envisaged in the Frerichmeof 5 August 1995. On the other hand,
the extreme alternative adopted in Bulgaria in 1981foresee one permanent session should
also be avoided since continuous political actilégds to a bad quality of parliamentary work.

Comments on specific articles

Article 74, paragraph 2

According to this provision Senators are electeduph direct elections in multi-member
constituencies. This leads to the assumption tegst@m of proportional representation, pehaps
based on party lists, is envisaged. As a resulsttangth of the political forces in the Senate
might be equivalent to their strength in the ChandféDeputies and therefore both Chambers
might in a certain way duplicate each other. Tteeeefthe alternative of providing for one
member constituencies merits consideration. Theargdge would be to establish a more
distinct basis for territorial representation oé tegions and to make the Senators themselves
more independent from the political forces havingppsed them as candidates and supported
them during the election campaign.

Article 80, paragraph 3and 4

The text provides that the respective chamber erayihate the mandate of a Parliamentarian if
he violates the provisions on incompatibility ahdttsuch a decision will be subject to appeal in
court. It is however difficult to accept that thectsions of a chamber of the National Assembly
should be subject to control by an ordinary cound & its preferable to provide for judicial
review by the Constitutional Court.

Article 81, paragraph 4

The role of the dean of age should be defined mpeisely. It should be provided that under
his chairmanship the deputies swear their oatrelau the presidents of the two chambers.

Article 82 paragraph 1
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As mentioned above, it should be constitutionallargnteed that parliamentary sessions are
long enough to enable the legislature to functiet.w

Article 83, paragraph 1

According to this provision a majority of at leasb thirds of deputies or senators present at the
meeting is required if the public is to be excludenin a session of the chamber. This
requirement seems excessive. A simple majority dvaglem sufficient, accompanied by an
obligation to publish the decisions taken at thesiemin camera.

Article 84, paragraph 1, No 2

As mentioned above, it would be preferable to res#re possibility to call a referendum to the
President, with the exception of the referendumgssuoes of altering Ukraine's territory as
foreseen under Article 69.

Article 84, paragraph 1, No 9

It would be preferable to give a decisive rolerpeachment procedures to the Consitutional
Court. See the remarks below concerning Article 109

Article 85, No 1 and 2 in conjunction with Article 90, paragraph 2

Under Article 85, No 1, the Chamber of Deputies thaspower to ratify the appointment of the
Prime Minister. Under Article 85, No 2, it has thewer to consider and adopt decisions on the
programme of activity of the Cabinet of Ministeffie appointment of the Prime Minister and
the approval of the government programme are cloeked and therefore it would be
preferable to have one sole procedure combininky detisions. This would also influence the
scope of Article 90, paragraph 2, which provideat tthe Chamber of Deputies may be
dismissed by the President if it rejects twicegheernment programme.

Article 86

Article 86 concerns the parliamentary control ofgmment. Under present circumstances this
control has to be continuous and comprise a nuwifidifferent forms. In the draft it is foreseen
that a simple enquiry may be transformed afterudision of the response into a vote of no-
confidence. This entails a danger of artificialatatton of conflicts and it would be preferable to
separate the various procedures.

Article 93, paragraph 1

This article gives the right of legislative iniiia also to the President. This should be avoided
since the President is not politically responsibédore Parliament and since laws are legal
means to implement concrete policy. Therefore itiet of legislative iniative, as concerns the
executive, should be reserved to the governmentramdoe given to the President. If the
government presents a bill, it thereby expressasigh to implement its programme.

Article94
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The requirement of a two-thirds majority in the @iteer of Deputies in the event of
contradictions between it and the Senate conceraimyaft law is excessive. Such a high
requirement may hamper the legislative processparamd of dramatic political and economic
reforms.
Article 95, paragraph 4
The required majority of two-thirds of the membef®oth chambers to overcome a suspensive
veto of the President is again excessive and maypéa legislative activity. The absolute
majority of members of both chambers would seerficgerft.

Section V

President of Ukraine

General remarks

As far as this section is concerned, the draft iges/ for considerable improvements as
compared to earlier texts.

In particular it is to be welcomed that the pramisirequiring a quorum of at least 50% of

electors participating in the election of the Ritest in order that the election shall be deemed
valid, has been dropped in the present draft. @kisds unforseeable prolongations in the
election of the President.

It is a further improvement that the present dnaftonger provides for a vote of no-confidence
in the President by popular referendum (see alsadmarks above concerning Section 3) or
parliamentary vote. This would have introducedréoss permanent element of instability into

the system of government.

It has already been set out in the comments oml&®5, that the majority of two-thirds of the
members of each Chamber required to overrule thsidant's veto against a law passed by the
National Assembly appears rather high.

Comments on specific Articles

Article 105, paragraph 2

It is to be appreciated that the power of the Beggito issue universals, decrees and directives
that are mandatory for execution in the territdriJ&raine must have a basis in the constitution
or laws and must serve the purpose of implemeritiegConstitution and laws. While it is
rather rare to provide for normative powers of @siient in the constitution itself, his powers in
the draft Constitution of Ukraine are very broathjch in a difficult period of transition may be
acceptable. It is, nevertheless, worth discussihgtier normative acts of the President under
Article 105 should be binding only on the executivanch, while normative acts touching upon
the rights or duties of private individuals shooldy be issued in the form of a law or in the
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form of decrees authorised by a specific law priogicexpressly for the issue of such decrees,
and determining their purpose and limits. In US Ana, German and other legal orders, it is a
constitutional principle contained in the princiglethe functional separation of powers, that
essential normative determinations over a subjettemmust be made by the legislature itself
and must not be left to the implementing normgpioeer of an executive organ.

Article 109

It has already been pointed out in the commentsezoing Article 84, paragraph 1, No 9 that
the procedure of impeachment has a largely legdl @mstitutional character making it
appropriate to give decision making power to thesiitutional Court. Nevertheless it has to be
acknowledged that the procedure has been consigeémproved with respect to previous
drafts by providing, prior to the decision of thatnal Assembly, for an examination of the
case by the Constitutional Court and receipt ofcitaclusion about the observance of the
procedure of investigation and consideration preditbr by the Constitution, as well as for a
prior decision of the Supreme Court of Ukraine Wwieethe charges brought constitute a serious
crime.

Section VI

The Cabinet of Ministers of Ukraine and other bodies of the executive branch.

General Comments

It is an improvement that the present draft no éongrovides for "approving the personal
membership of the government of Ukraine" by ther8ume Rada, as the prior draft did, but
only provides for the power of the Chamber of Degsuto ratify the appointment of the Prime
Minister of Ukraine on the proposal of the PresidenUkraine. The former draft might have

seriously paralysed the President in forming a @atbof Ministers composed of persons he
considers to be the most competent in carryindnisupolitical programme.

The present draft leaves open what the consequevmdsl be if the Chamber of Deputies
(whose majority may well be in political opposititmthe President) repeatedly refuses to ratify
the President's proposals for appointment of thend®Minister. Therefore the danger of a
stalemate between President and Chamber of Depatie®t be excluded. A solution might be,
as suggested in the comments on Articles 85 Nalaand 90, paragraph 2, to establish a link
between the decisions of the Chamber of Deputieh®@mperson of the Prime Minister and on
the programme of the government. The power of tesitent to dissolve the Chamber of
Deputies would then also exist in the case ofeifeated refusal to approve the appointment of
the Prime Minister.

Comments on specific articles

Article 114, paragraph 2

The power of the Cabinet of Ministers to pass Imgdorders provided for by Article 114,
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paragraph 2, of the draft should be subject toacesxpress limitations: their binding force
should be restricted to executive authorities ogding beyond, for instance touching upon
rights and obligations of private individuals, shibuequire an authorisation by a law
determining the essential contents and scope bfauers. Otherwise the normative powers of
the legislature might be circumvented or undermined

Section VI
The Procuracy

General Comments

The draft is encouraging, especially by contragtrévious drafts. The powers and competences
of the procuracy are defined in a way indicatirfgradamental transformation of the former so-
called prokuratura. This is a crucial step towateshocracy in Ukraine. The procuracy acts on
behalf of the State in court and plays a dominaletin pre-trial investigations.

Comments on specific articles

Article 119, No 5

According to this provision the procuracy has foresent the interests of the State or a citizen
in court in cases that are determined by law. te@mmended that this representation should
be limited to cases where the public interestwslired and where there is no conflict with the
fundamental rights and freedoms of the individitals up to the individual himself to decide
whether to ask for State assistance or not.

Article 121

The Law on the organisation and procedure of thic€®©bf Procurator should define the
procuracy as a system of relatively independenthcaities preferably organised in
correspondence to the court system. It would beHerhigher authority to control the level
immediately below. However, the highest authoritgidd not directly control the lowest one.
In this way, the system of prosecution would beagmied against direct political intervention or
influence.
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Section V111

The System of Justice

General Comments

This section should be examined in the light oficdt50 of the draft Constitution. Article 50,
paragraph 1, provides that all human rights aneldsens shall be protected by the courts and
paragraph 4 gives the right to everyone to appmathie protection of his or her rights and
freedoms to judicial and other institutions of teited Nations and the Council of Europe.

Article 50, paragraph 2, guarantees everyone titeé of appeal to a court against decisions,
actions or inactions of the bodies of state powedies of local self-government or public
officials. It is to be welcomed that in this watjudicial control of administrative authorities is
established and a constitutional basis for admatige jurisdiction is provided. In civil and
partly in criminal matters, there will, however, e such previous decisions of a public body. It
is nevertheless indispensable to provide alsoifdrand criminal matters a constitutional right
to have access to independent and impartial triuma accordance with Article 6 of the
European Convention of Human Rights.

It does not seem necessary to get rid of the ifiquygrinciple completely but the stress should
be put on the adversarial principle.

Comments on specific articles

Article 122

To avoid any ambiguity concerning the relationshgiween the judiciary and the executive,
one might add in the first sentence of Article #22 words “and exclusively”.

Article 124, paragraph 3
According to this fundamental provision, the figgtpointment of a judge shall be for a term of

five years. The process of the transformation ef jiidiciary means that people with very
limited professional experience will be appointed.
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Section | X
Territorial Structureof Ukraine
Article 130

Article 130 looks like a kind of political progranevand its normative content is very poor. The
relationship between centralisation and decenatadis is not clearly determined and it is left to
the legislator to establish a balance between tivasélifferent purposes in the absence of clear
criteria for this balance, especially whether onthe other purpose should prevail.

Article 131

This article shows a preference for decentralisatwhen it states that the system of
administrative and territorial structure of Ukraifie composed” of the Crimean Autonomy,
oblasts, raions, cities, municipalities and villsgBut Articles 116 and 117 imply the existence
of a local organisation of the state executive poaleaired by the heads of the appropriate state
administrations who obviously are accountable éocéntral state bodies.

As regards the methods of decentralisation, it ttae borne in mind that it can be
implemented in two different ways: either in thernfio of autonomous self-governing
communities or in the form of decentralised staididés. Although both of these solutions are
mentioned in the Constitution, the question of xistence of decentralisation and centralisation
is not clearly settled in the same way as it islesbtfor instance, in Article 5 of the Italian
Constitution where the preference for local selfeagoment is evident.

It could be advisable to transfer Article 130 tat®m | of the draft and connect it to Article 7,
while Section IX could be enriched with more preasd clear provisions.

Section X
The Crimean Autonomy
Section X of the draft Constitution does not o#ieriear blueprint of the Crimean Autonomy.
The Statute of the Crimean Autonomy

According to Article 132, paragraph 2, the Statftéhe Crimean Autonomy shall be approved
by the National Assembly of Ukraine in accordandth whe order determined for the adoption
of the laws of Ukraine. It results from press retes but the text of the decision is not available
to the Commission, that the Parliament of Ukraias im principle approved a Constitution of
the Autonomous Republic of Crimea but has sent la&ctain provisions to th¥erkhovna
Rada of Crimea for reconsideration. It is therefore gatte clear whether this text has really
entered into force. In addition, it seems thattthe was approved by a simple majority of the
deputies and not by the majority required for atutgdnal laws. It would therefore seem that
this Constitution of the Autonomous Republic ofriea corresponds to the Statute of Crimean
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Autonomy provided for in Article 132 of the drafo@stitution.

The only formal constitutional basis of the Crimeaatonomy is therefore the text of the
Ukrainian Constitution itself, which does not hamany provisions on the matter and leaves a
large space of discretion to the Ukrainian legislaSince approval of the Statute is given in
accordance with the order determined for the adopif ordinary laws, the Ukrainian legislator
will have a free hand dealing with the implemewiatof the provisions of the Ukrainian
Constitution concerning the Crimean Autonomy anavilt be able to modify the Crimean
Constitution at any time, extending or curtailihg tontent of the Crimean Autonomy without
the participation of the Crimean institutions.

The protection of the competences of the Crimean institutions

According to Article 150 of the draft, théerkhovna Rada of the Crimean Autonomy can ask
the Constitutional Court of Ukraine to review thanstitutionality of laws and legal acts of the
National Assembly, acts of the President of Ukrainé acts of the Cabinet of Ministers. This is
a very important provision because it provides d&gurisdictional guarantee of the Crimean
Autonomy, entrusting its most important body witie tpower of asking for a decision of the
Constitutional Court when acts of the Ukrainiantitnons conflict with the Ukrainian
Constitution and - specifically - with the condtitunal provisions concerning the Crimean
Autonomy.

But a constitutional judgment requires the existeoica fixed yardstick according to which the
constitutionality of the acts submitted to the eswiby the Constitutional Court has to be
evaluated. In respect to the Crimean Autonomy thies@tutional Court only disposes of a very
poor yardstick, because only a few relevant eleseithe Crimean Autonomy are provided for
in the Ukrainian Constitution and a review by tr@u@ is obviously restricted to the observance
of the Ukrainian Constitution by the Ukrainian govag bodies. When the Constitution leaves
the hands of the legislator free, the judicial egwiof legislation is a very limited guarantee.
Therefore the CrimeaXerkhovna Rada could not complain about possible restrictionghef
Crimean Autonomy adopted - for instance - by theaukan legislator in exercise of his
freedom of choice.

On the other side, according to Article 133 of thaft, “Normative legal acts of the Crimean
Autonomy shall not contradict the Constitution athe laws of Ukraine”. This provision
implies that Crimean normative acts do not haveeaipusly fixed field of competence with
respect to the authority of the Ukrainian legiglafithe borders between Ukrainian legislation
and Crimean normative acts can always be changéd discretion of the Ukrainian legislature
who will be free to change the competences of thimé&an “legislator” and overruling the
decisions of the Constitutional Court adopted @nldhsis of the previous Ukrainian legislation.
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The mentioned flaws are especially evident if kept in mind that the draft does not provide a
list of the items or matters which are given to tenpetence of the Crimean institutions: the
Ukrainian legislator is entrusted with the taskpadviding for that list and may enrich or curtail

it on the basis of his own discretion. There isaag#r that the Ukrainian legislator will act to

promote his own interest, if it is true that, whemriching the competence of the Crimean
institutions, he has to curtail his own competegmug the other way round.

It would be advisable to list in the Constitutianima special law, which could not be abrogated
by the Ukrainian legislator “with the order detemet for the adoption of the laws of Ukraine”,
the items or matters which are given to the conmpet®f the Crimean institutions. Moreover,
Article 133 could be modified preventing Crimeammative legal acts only from contradicting
the Ukrainian Constitution and the principles of tkrainian laws. It would be advisable to
have a stronger constitutional guarantee of then€xn Autonomy: this result could be achieved
through a clear constitutional division of the valet functions between the Ukrainian State and
the Crimean Autonomy, binding both on the Ukrairlegislator and the Crimean legislator.

Thelegal acts of the Crimean Autonomy

The draft does not speak of laws of the CrimearoAainy, it only mentions “normative legal

acts of the Crimean Autonomy” in Article 133. Bliese acts can be submitted for judicial
review by the Constitutional Court of Ukraine likéher Ukrainian laws or legal acts (Article

150).

Article 136 provides that the President of Ukraim&y suspend decisions and resolutions of the
Verkhovna Rada of the Crimean Autonomy which contradict the Ciogon while
simultaneously applying to the Constitutional CanfrtUkraine. The question now is whether
the decisions and resolutions mentioned in thisclertinclude normative legal acts of the
Crimean institutions. In this case the Presidgutser to suspend would be inappropriate and
violate the presumption of constitutionality of &gorms. It might be argued that Article 133
and Article 134 distinguish between normative legetls on the one hand and decisions and
resolutions on the other and that Article 136 tftgeedoes not concern the normative legal acts
under Article 133. But in the section on the Cdnstinal Court Article 150 again uses the term
“normative legal acts of the Crimean Autonomy” amis provision should correspond to
Article 136. There is also no positive attributiohcompetence to any Crimean body to adopt
normative legal acts other than the decisions asolutions mentioned in Article 134. One may
therefore come to the conclusion that Article I&&eed also refers to normative legal acts.

This should be clarified and the possibility foe tRresident to suspend legal acts should be
restricted to acts not having a normative character
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Section XI

L ocal Sdf-Government

General Comments

This section has been substantially revised inecsi earlier drafts. The text now appears
sufficiently clear and precise.

Article 139

According to Article 139, paragraph 3, the Raiod @blast Councils are formed indirectly, the
Raion Council from the village, the municipalitydaoity councils of the raion, and the Oblast
Council from the raion and the city (cities of atilanportance) councils of the oblast. This has
to be seen in connection with Article 138 whichtidguishes between territorial communities
(the residents of villages, municipalities andesi}i having the right of local self-government
and Raion and Oblast Councils representing the aomimterest of the citizenry of villages,
municipalities and cities. It is therefore possitleadopt different electoral systems for both
levels requiring direct elections for the terrisrcommunities and indirect elections for the
Raion and Oblast Councils which are envisaged esssemblies of the representatives of the
Councils of the territorial communities. Apparentlye Raion and Oblast Councils have under
Article 141 no executive functions but only delis@re functions and the implementation of
their decisions might be entrusted to the bodigheferritorial communities.

Section Xl1
The Constitutional Court

General comments

Section XII of the draft sets a permanent Congbitial Court. This fully corresponds to the
prevailing practice in new democracies to prothetdonstitutionality of their own legal order
by a specific, permanent and independent judideiyb

Comments on specific articles

Article 146

This Article provides that both the President dre$enate appoint one half of the judges of the
Constitutional Court (see also Atrticle 87, no. 8l &mticle 105, paragraph 1, no. 19). Could the
functioning of the Constitutional Court be blockad practice by the non-appointment of
judges?
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Article 147

The independence of the Constitutional Court atgmedds on the existence of its own budget.
It is important that the Court may administrateoitan budget without any interference. It would
be appropriate to introduce in Article 147 a prinnissimilar to Article 129 of the draft.

Article 149

It should be confirmedxpressis verbis in the Constitution that the decision on pre-term
cessation of office of a judge of the ConstituticBaurt falls into the exclusive competence of
the Court itself. One of the reasons for pre-teatam of office being oathbreaking, it would
seem useful to insert the text of the oath of thedfitutional Court judges into the Constitution
(cf Article 103 for the President).

Article150
The power to interpret officially

One of the competences entrusted to the ConstiiltiGourt is “the official interpretation of
the Constitution and the laws”. While it is obvidhat the Constitutional Court has to interpret
the Constitution to arrive at its decisions, itaseutside the usual functions of a judicial body
to adopt an official interpretation of the Condtitn. What may be provided for is that the
Constitutional Court can give advisory opinionsierpreting constitutional provisions with
respect to certain specific problems.

For the Constitutional Court to give official inpeetations of ordinary laws seems outside the
scope of competences of a constitutional courardter to determine the constitutionality of a

law, the Constitutional Court will often have tadrpret it. This should, however, not be a

specific competence of the Court.

Lack of a provision on concrete norm control

According to Article 50 of the draft, all humanhig and freedoms shall be protected by the
courts. From the specific competences of the Ciotisthal Court, it followsper argumentum e
contrario that the constitutional rights and freedoms havieet guaranteed and applied also by
all ordinary courts. Practice in other countriesveh that human rights violations are often the
consequence of a simple application of laws orratieems which themselves are contrary to
the Constitution. If such a violation appears, ady courts (which would have to respect the
law until it is declared void by the Constitution@burt) should have the power to have the
constitutionality of the norm reviewed by the Camngsibnal Court (concrete norm control,
incidental norm control). Article 150, paragraph IBnits the possibility to seize the
Constitutional Court to the Supreme Court. Thiscpdural obstacle would considerably delay
and hamper the effective defence of human rights.

Lack of a provision on conflicts of competence

The Constitution contains detailed catalogues offtences of the various State organs which
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risk not to be always precise and entail conflisveen them. It seems therefore necessary to
give to the Constitutional Court a competence tad#ein such cases.

Article 151
Article 151 introduces an element of preventivemaontrol into the draft (see also Article 159
for amendments to the Constitution). It should laeifeed in the text of the Constitution if the
conclusions adopted by the Constitutional Courtenridlese procedures are legally binding or
not.
Article 152, paragraph 2
According to this provision, laws and other legelsadeclared to be unconstitutional by the
Constitutional Court lose their force and effeconfr the day the decision about their
unconstitutionality was adopted. It would be appiaip to provide that such a decision should
be published in the Official Journal.

Section XI11

I ntroduction of Amendmentsto the Constitution

General Comments

The procedure for amending the Constitution looksy\wcomplex. This impression may be
partly due to the fact that the wording of the val# provisions is sometimes very clumsy.

Comments on specific articles

Article 155

This provision guarantees the acquis in the HumaghtR field by providing that the
constitutional rights and freedoms may not be ahelil or restricted through amendments to the
Constitution but may only be improved, enlargedemnforced. This is in accordance with the
principles enshrined in Article 3, paragraph 2,idet 16, paragraph 2 and Article 17 of the
Constitution.

The wording seems appropriate since it also coversights guaranteed in Section | and not
only the rights guaranteed in Section llI.

Article 157
It is extremely restrictive to entrust the PrestdeinUkraine alone with the power to introduce

draft laws to amend Sections |, lll, and XIII oktConstitution. This contradicts the principles
of democracy and gives a lot of discretion to thesEent in shaping - for
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instance - the elections and the referendums. ttuis that the draft does not mention the
electoral systems which have to be adopted foreamphting the Constitution. Article 157

would nevertheless inhibit a change in Sectiowithout the initiative of the President even if
the political parties agreed to “constitutionaliie® choice of an electoral system.

Section XV
Transitional provisions
Articlel

Does Article 1 of the transitional provisions implye abrogation of the previous laws and
normative acts which contradict the Constitution?d@es it allow the Constitutional Court to
review the constitutionality of legal acts “adopfatbr to the coming of this constitution into
force”? Both solutions are possible, but the qoestarises whether the issue of the
constitutionality of old laws and normative acts ¢@ submitted to the Constitutional Court.
Since under Article 150 there is no convenient @doce for this purpose, the alternative of
abrogation may look preferable. But abrogation reatail problems when the previous law
contradicts a principle of the Constitution and thiinciple is too vague to take the place of that
law in providing a legal solution for the problencerned.

Article4

Article 4 of the transitional provisions followscantradictory line dealing with the judiciary. It
seems advisable to elect or appoint new judges Wtherjudicial system of Ukraine pursuant to
Article 123 of this Constitution is formed”, insteaf waiting for “the end of the term for which
they were elected or appointed”. Such a solutionlévguarantee a coherence to the overall
functioning of the judicial system.

Conclusions

Having been actively involved in the work leadinghe establishment of the present draft, the
Commission is pleased to note that this text ctuies a substantive progress with respect to
previous drafts, and, on the whole, seems a gos@ bar establishing Ukraine as a pluralistic
and democratic State protecting human rights.

The Commission is aware that any Constitution litical document and that it will always
be the fruit of political compromise. It is thersfanatural that such a text contains provisions,
partly inspired by previous traditions, which arat satisfactory for a, in particular foreign,
lawyer. In respect to the present draft, thisue tof the human rights section with its vast and
undifferentiated catalogue of social and environiaernghts. The institutional sections reflect
Ukraine's choice of a semi-presidential system iangeneral the provisions would seem to
contribute to the establishment and functioningtable democratic institutions though the
President's powers in some respects may be regasiezkcessive. It is also particularly
encouraging that the procuracy has no longer thie @& general legal supervision it enjoyed
under the Soviet model.
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The section of the draft on the Crimean Autonomgviales only little protection of this
autonomy. It may have to be adapted in order totniee aspirations of the Crimean

population and may have to be brought in line wlith recent decisions concerning a
Crimean Constitution.

On the whole the Commission however considerstthstdraft is a good basis for the good
basis for the adoption of the Constitution. Thisktaeems urgent since the consolidation of
Ukrainian statehood requires the adoption of thesBmtion of the independent Ukrainian
State. The Constitutional Agreement between Presidied Supreme Rada signed on 8 June
1995 provides “To recognize as necessary the oreafi adequate conditions for acceleration
and successful completion of the constitutionakess in Ukraine in order to adopt the new
Constitution of Ukraine not later than one yeaerafhe date of signature of this Constitutional
Agreement.” The rapid adoption of the Constitutimm the basis of the present text seems
therefore desirable.

As to the method of adoption, an adoption by ref@éuven should not be excluded. The people as
the sovereign could thereby express their opiniwh the danger that certain political forces
could afterwards try to unilaterally change “thiesuof the game” would be reduced.



