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ADDENDUM to the opinion on the belarusian crisis by prof. Sergio
Bartole, University of Trieste, concerning the amendments and the
addenda to the Conatitutinn ot the Republic af Belarus submitted bY

some groups of the belarusian Parliament.

while the proposed amendments concerning the Sections 1, 11, and III
. of the Constitution don't imply gubstantial changes of the =tructure
and ©f the content et the constitutional provisions and restrict
their impact to the use of tha russian language ( art. 17 ), %o the
right ot equal access to the public offices ( art. 39 ), to the com™
petence of the legislater imn the fields of property and dwelling
artt. 43 and A9 ) and to the matter of referenda ( art. 74 ), tnhe
ather parts of the parliamentary proposal & @ aimed at axtensivealy
changing the system of goverment of the Repucl "= of Belarus.
The main purpcose of the project is the substitution ot Lhairman of
the Supreme touncil far the President of the Repuplic as " the Ri-
ghest official of the Republic " art. 62 ). ~mis solution 1S

strictly connected with an gnlargement not only of the functions of

the Chairman nimsal?, but also ot the functions af the Supreme Coun-
. cil. The ideas= underlying this soluticn regemble the jdeas which
supported the constitutional doctrines and orders of the socialist
regimes. The Supremeg Council should be established as the central
body of the State organization, irraspective aof the constitutional
independence of the other powers of tha State and of the autonomy of
the local government ingtitutions.
It should not depend on the proposal of other State podies in the
appointment of the members of the Constitutional Court, of tne Su-
preme Court and of the Supreme Economic fourt of the Republic, of
the Boarg of managers of the National Bank, ot the Supervisory Aut-
hority of the Republic, and of the general Procurator. 1t should be
entrustad with the power of setting up and dissolving ministries of
the Republic, and of vetoing not only v {nstructien by tm@ Chalrman
of the Supremé Council, presidium thnerect, as well as resclution and

istructions of the Cabinmet ", but alsoc " resclutionS_passed by Coun-




cils of local deputias in casesd when thay are inconsistent with the
Republican Constitution_and 1aws ". Keeping the lwgislative fun-—
ctions and the pciifical compat@nces { for the determination of the
priorities in foreign, military and domestic peolicy y which it sgtill
have, the Supreme Council will become tre highest powir of the Sta-
te, set up at the top of & pyramid af elective assemblies, the exer—
cise of whose functions it ig allowed to check, while adopting deci-
sions which should prevail on the decision of the other public aut-
norities.

From this point aof view we can say that the proposal does not comnply
with the principle of the s@paration of powers, whigh would imply
that only the rhe bodies of the judiciary were entrusted with the
task of checking the comformity tO the Censtitution and to the Taws
ot the acts of the executive State bodias and of the local ¢ =77
nment councils. Moreover the Cabinet is geprived of its powers of
self-organizaticn ang =hould be dependent 0N the decisions cf the
Supremne Council as far a3 the setting up and the gissolution gf the
Ministries iS concerned. THhe functioning of all State constitutinnal
institutions should rely on the decisien at the Supreme Council €on”
carning thelr memberships, which could not have those qualities of
independence and neutrality that their functions regquire and are in—
gured in the western democracies by the participation of more than
ang State body to the procedure of their nominatian and election |
or appointment Y. -

Moreover other breaches of the principle ot the sgparation of pawers
can ba found 1in art. 83 which l1iste the functions of cthe Chairman of
the Supreme Council. The Chairman is entrusted.with functions which
rave evident executive nature: for instance, he " represents the
country in the relations with grganisations angd bodies ....abroad "
and " conducts negatiations and signs international treaties “. But
at tha same time he shall chair the Aseembly which has the task of "
ratifying ... the 1nte?nationa1 treaties %O which the Republic ot Be-—
larus is 3 party " art. 79, 14 ). There is an evident contradic—

tion between the two quoted provisions 3% f3r as it is unthinkable
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that the same person could exercise executive functions and chair
the Body which has the compatence of checking and approving the con~
duet of the gxecutive podies. At the same time, being the Chairman &
part of the Supreme Council, he is not allowed to ask to the Suprame
Council itwalf a naw discussion about the statutes submitted to him
for the promulgatian: in this way tha belarus aystemn ot government
is deprived of an important factor of canstitutinnal quarantee which
is present where the nighest office d?*the Statae is separated from
the parliamentary pffices. '
Morsover art. 83, 9, provides tor a dependence of the juduciary ©n
the Chairman of the Parliament who is in charge of the appointment
of the " Jjudges of the regional city and gistrict courts &S well
judges af the regional and city economic courts "- gecause the Con=-
gritution is =ilent about thg procedure gf the eaiection of the jud-
ges and does not provide for any 1imitation of the powers of the
Chairman in this matter, 1% ig evident that the principle at the se~
paration of powers 1is not cemplied witho

The'ambigucus nature of the office of tna Chairman can easily reali-
zgd reading art. B3, 3, according o which ne " reports at least on—
ce a vyear te the Supreme Council on the gituation in the Republic
and on the most important jssues of hame and foreign atfairs - Thnis
js a compe=tence which should be entrusted to & palitically active
office which is in charge af the gxecutive functions. The Chairman
of & parliamentary asgembly amould b= & aputral - oftice entrusted
with the task of insuring the carrect and impartial functioning cf
the assembly iteelf, and = therefore = the mgual protection and im-
plemantatinn af the rights of the members ot the House.,

at the same time the interpenatration of the two offices ot Chairman
ot thae Supreme Council and ot highest ofticial of thae State deprive
the Republic of an authority competent to provide for the dissolu~
tiomn of the parliament when the agsembly is nat able toO splve poli-
tical crisis Or exprese a governing majority. The choice made by the

draft is the clear product o1 3 body which is unable to choose bet—

wgen & parliamwﬁtary qovernment and a pre;idential_or gemipresiden~
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tial government pecause 1t 1S afraid of the political dangers im=
pligd by the alaction of a Chief of the State. But in this way it
cannot give to the cunstitutional system an institutien charged with
thﬁ duérantne of the fun:tioninq ot the system itgelt and of thes ob-
seréhn:e of the Constitution { which all the parliamentary syatems
have ), ©n oNe gid=, and, on the other aicdae, it refuses the advent
of a President who should be the holder of gxgcutive tunctions and
an official clearly saparated from the Parliament which has to have
the task of checking the activity of the axecutive podies of tha
gtate.

All the design of the parliam:ntary project is - therefore - extrem—
ly dangerous. The madern dgmocracy does not refuse the v gouvernes
ment d° assemplae w ¢ in radice 7, But it requires that its constitu-
tiopnal arrangements have to offer the guarantees which are missing
in the araft. wa cannot say that this draftt is & wall based and Tru-

gekful alternative to the pregidential project.

S

{ prof erqgio Bartole )
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