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The Working Group on the Ombudsman for Republikassx met in Venice on 16 October
1997. The meeting was attended by Mr J.-C. Schol¢Beigium), Mr G. Batliner
(Liechtenstein), Ms M. Serra-Lopez (Portugal), MiGll Robles (Spain) and Mr P. Bardiaux
(France), assisted by Mr C. Giakoumopoulos and MTifun (Council of Europe). Mr G.
Jeness, Head of the Human Rights Bureau at the Q8&3on to Bosnia and Herzegovina and
Ms C. Auclair, Assistant to the Ombudsperson inriBand Herzegovina, were also present.

1. Progress

Mr C. Giakoumopoulos noted that, at its meeting2dmpril 1997 in Strasbourg, the working
group had considered the question of institutirggdfiice of Ombudsman in Republika Srpska.
The Group had noted that there was a general camseavithin the international community on
creating this position quickly, and that considerashould be given to the possible long-term
relations between the Ombudsman of Republika Srasdahe existing Ombudsman structures
in Bosnia and Herzegovina and in the FederatioBasinia and Herzegovina, as well as to the
interactions between these structures and theigugic

Following this meeting, the Secretariat of the Cassion had contacted the authorities in
Republika Srpska, and on 3 June 1997, MM Gil Rolileakoumopoulos and Titiun had met
with Ms Plavsic, President of Republika Srpska, avid Mijanovic, President of the
Constitutional Court, in Banja Luka. This meetingnfirmed that Republika Srpska was
interested in instituting the office of Ombudsmant dhat representatives from the Republika
would take part in the Group's work. Indeed, regméestives from Republika Srpska were
present at the 31st Plenary Meeting of the Veniom@ission (Venice 20-21 June 1997) and
presented the outlines of their plans for creattiegoffice of Ombudsman.

A second meeting of the working group and repregmes from Republika Srpska was initially
planned for 24 June 1997. However, due to the ttotighal crisis in Republika Srpska, this
meeting could not take place.

The current meeting should allow the working grémpxamine the outlines of the plans by the
Bosnian Serb authorities to create the Ombudsnsituition, and to determine an action plan.

The working group then examined the various elemehthe plan to introduce the office of
Ombudsman in Republika Srpska, as outlined in dectir@DL (97) 25 "The Introduction of
the Office of Ombudsman in Republika Srpska", by Mijanovic, President of the
Constitutional Court of Republika Srpska, which \passented at the 31st Plenary Meeting of
the Venice Commission. The working group paid ipaldr attention to the Ombudsman's
powers, the Ombudsman's role and the proceduresebtfe Ombudsman, as well as to the
guestions of appointment and the structure of imb@lsman's Office.
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2. The powers of the Ombudsman of Republika Srpska

As regards the powers of the Ombudsman of RepuBlikaka, the working group considered
that, as well as examining complaints about hungins violations, he should also supervise
the proper functionning of the administration. Thitde range of powers was considered
necessary in view of the fact that it was not gaedior individuals to lodge petitions with the
Constitutional Court.

On the other hand, the working group considered tttea Ombudsman should not deal with
"public morality and corruption”, in addition toshrole as defender of individual rights. The
working group believed that the notion of public rally was too vague and was likely to
weaken the Ombudsman's role by making it too palitiThe working group further considered
that it was normally the role of the courts to ek@raccusations and cases of corruption.

The Ombudsman of Republika Srpska would not dett womplaints directed against the
entity as a whole, butr with complaints againstdhthorities of Republika Srpska.

3. Nature of the institution and procedures

With regard to the nature of the institution andgadures before it, the working group was of
the opinion that the Ombudsman should examine cagesitted to him by physical and legal
persons through a non-judicial process.

He should also be able to act on his own initiative

The Ombudsman should be able to initiate legal gedimgs (for example, before the
Constitutional Court), particularly in cases of lamrights violations. However, referring cases
to the Constitutional Court should not be his ntask and his role should not appear to be an
alternative to the courts. His powers should s&ricted in cases of res judicata, but he should
be able to intervene in the execution of courtslens. He should also be able to supervise the
functioning of the judicial system.

The Ombudsman of Republika Srpska should also leetabvefer cases to the Human Rights
Chamber through the Ombudsperson described in AGng&kis is already provided for in the
Rules of Procedure for the Ombudsperson, and sipritvision should be made in the law on
the Ombudsman of Republika Srpska. The importahti@sopossibility was emphasised by the
working group. Submissions to the Chamber of Hunkaghts by the Ombudsman of
Republika Srpska will not only contribute to easthg existing imbalance between the two
entities as regards human rights protection mesheni (see the Report by the Venice
Commission on the constitutional situation in Basamnd Herzegovina, with particular regard to
human rights protection mechanisms, CDL-INF (9608}, would also amount to going beyond
the legal system of Republika Srpska to the caafrtbe State of Bosnia and Herzegovina, as
the office of Ombudsman would be acting beyond lilméts of the entity's jurisdiction. Of
course, before addressing the Human Rights Chartii@iQmbudsman of Republika Srpska
would have to ensure that domestic remedies hadddeusted.
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In principle, the Ombudsman'’s recommendations ecatthorities should be accessible to the
public. However, the public need not be informedudkall his activities. It should be possible
to maintain confidentiality about actions and diecis taken by the Ombudsman in the course
of his enquiries, as well as about those concersaget information, for example, relating to
national security. In the same way, it ought tgpbssible for the Ombudsman not to disclose
the identity of those who contact him, if they squest.

The working group did not consider it necessantlie Ombudsman of Republika Srpska to
prepare a report for an international institutias,is the case for the Federation Ombudsmen.
The Ombudsman of Republika Srpska should preserdrinual report to the Government and
the Parliament. If he wished, he could of course aknd a copy to the High Representative of
Bosnia and Herzegovina.

4, Nomination and mandate

On the subject of the Ombudsman's appointmentytiking group noted firstly that the Serb
plan made no provision for protecting the Ombudsrfram dismissal. It was generally
accepted that the Ombudsman could only be dismissedses of mental disorder. The draft
law should also rule on issues such as the Ombudsimamunity, and the possible waiver of
this immunity, as these are important factors esprving the institution's independence. The
working group indicated its support for the proposacluded in the plan, that the person
selected for the role of Ombudsman should be sekavte high moral qualities.

The Ombudsman's mandate should be fairly long.widrking group considered that a mandate
of five years, renewable once, was sufficient targotee the institution's independence.

The exercise of other functions, whether publipvate, should be incompatible with that of
Ombudsman. In particular, the Ombudsman should haymlitical position, and should not be
a member of a political party.

The working group also considered how far it waprapriate to provide for a system
comparable to that of the Federation's Ombudstheng(are three Ombudsmen, one from each
of the Bosnian, Croatian and Serb national groupigr observing that several Ombudsmen
work in parallel in certain European states (faaraple, there are three Ombudsmen in Austria
and two in Belgium), the Group held that the masirapriate system might be that of three
Ombudsmen, one from each national group. In o@éetin a position to suggest rules on the
functioning of this three-Ombudsmen institutione tiwvorking group decided to meet the
Ombudsmen from the Federation and examine howdpesated.

After considering several proposals regarding {hy@oatment procedure for the Ombudsmen,
the working group came to the following conclusion:

The three Ombudsmen of Republika Srpska would leetegel by Parliament. The
President of the Republic, the Prime Minister dre&lRresident of the Parliament would jointly
propose three candidates to Parliament, whichdcadbpt the nomination by a two-thirds or
three-fifths majority (a level which would requimegotiation and would also offer the
Ombudsman broad democratic legitimacy). Parliamaut elect the three candidates within a
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period of one to three months, as provided forestdblished by the Ombudsman law.

Other proposals to the effect that candidates bmimaied by political parties or by a
parliamentary commission, or that any person cpuidhimself forward as a candidate, were
dismissed, as they were considered less approfwiatgs particular case.

As regards the international community's involvetriarnthe appointment, the working group

considered that international organisations wowaldehan important political role to play in the

selection of candidates. However, their electiod appointment should be a matter for the
national Assembly.

5. The working group's future activity

As regards action by the working group over the iognmonths, it was agreed that, pending

political developments in Republika Srpska and @sfig the results of the parliamentary and

presidential elections, the working group shouldeagon its position and prepare the

approaches to be made to the relevant authoriti@epublika Srpska. The group could also, on
the basis of its work, prepare a preliminary daaft or a statement of its position and send them
to the authorities in Republika Srpska.

The group instructed Mr Gil Robles to prepare audeent containing the working group's main
positions concerning the setting up and functigniri the Office of the Ombudsman of
Republika Srpska with a view to its examinatiorthm®y group at the next meeting.

It was also decided to hold the group's next mgettrthe same time as the next meeting of the
Venice Commission on 11 December 1997.



