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PRELIMINARY DRAFT

l. Nature
Article 1

The Ombudsman of the Republika Srpska shall badependent institution set up in order to
protect the legitimate rights and interests of ratand legal persons, as enshrined in particular
in the Constitutions of Bosnia and Herzegovina tedRepublika Srpska and the international
treaties appended thereto, monitoring to this emgeigiment activity, in accordance with the
provisions of the present law.

1. Powers

Article 2

The Ombudsman shall have the power to admit, follgwor investigate any complaint
whatsoever made to it about the poor ordinary fanctg of, or the violations of human rights
committed by, any government department, authorityfficial or any other agency performing

public services.

The Ombudsman's competence shall comprise the pwevestigate all complaints made
about the dysfunctioning of the judicial system.

It also comprises the competence to ensure thaniftary administration functions properly
and respects human rights.

The Ombudsman has the power to refer complairtteetbluman Rights Chamber, provided for
in Appendix VI to the Dayton Agreement, but must this through the Human Rights
Ombudsperson for whom provision is made in the s&ppeendix.

The Ombudsman also has the power to refer compléainthe Constitutional Court of the
Republika Srpska in cases of alleged violatiorisushan rights.

1. Appointment and Resignation

Article 3

1. Three persons shall compose the institutionhef ®mbudsman, belonging to the

constituent peoples of Bosnia and Herzegovina fasediin the Preamble of the Constitution of

Bosnia and Herzegovina,. They will be elected byli&aent by a three-quarters majority,

following a joint proposal by the President of Republic, the President of the Parliament and
the Prime Minister.
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2. The election shall be held no more than threethsoafter the candidature is deposited
with Parliament, and, in any case, no more thaaethmonths after the date on which the
vacancy occurs or on which one or all three oftieenbers of the Ombudsman institution cease
their functions for a reason provided for by tlae ]

3. Until the new election has been held, the Omimetiswho are to be replaced, for any
reason provided for by law, shall continue to penftheir duties on an interim basis.

Article 4
The Ombudsmen shall be elected for a period ofyigggs and may be re-elected only once.

Any Ombudsman elected following the resignationjroreplacement, of another shall only
serve for that part of the five-year term of offreenaining.

Article 5

Any citizen of the Republika Srpska of recognisesspige and high moral stature who is of age
and enjoys full civil and political rights may bleeted as an Ombudsman.

Atrticle 6

1. An Ombudsman’s duties shall terminate for anthefreasons below:

a. His/Her resignation;

b. Expiry of his/her term of office, except as pdad in Article 3.3;

C. His/Her decease or incapacity following an aeaid

d. Action by him/her with conspicuous negligencalischarging his/her obligations and
duties;

e. His/her conviction, and final sentencing, foaofintentional offence.

2. An Ombudsman’s post shall be declared vacattidfresident of the Parliament in the

event of decease, resignation, expiry of the tefroffice, or final conviction. In other
circumstances, the decision that a post is vadaait be taken by a two-thirds majority of
Parliament, after a debate and following a heaoirthe person concerned.

3. Once a post is vacant, the procedure for agpgiat new Ombudsman shall be started
within one month.

4. When one of the three Ombudsmen’s posts beceatast for a reason for which there
is statutory provision, the remaining Ombudsmarthe order of seniority, shall provisionally
perform his/her duties.
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V. Pr er ogatives and | ncompatibilities

Article 7

1. The Ombudsman shall be under no specific ordévghin the framework of his/her
constitutional and legal competences, the Ombudsshah not be given instructions by any
authority. The Ombudsman shall perform his/heredundependently, on the basis of his/her
own criteria.

2. The Ombudsman shall not be prosecuted, subjsztenestigation, arrested, detained
or tried for the opinions expressed or for the sleos taken while exercising the powers
associated with his/her duties.

3. In all other circumstances, and insofar as ke/glkrforms his/her duties, the
Ombudsman may not be arrested or detained, safasm of flagrante delicto relating to an
offence punished with imprisonment of more thae fjears. Decisions to prosecute, to detain
or to refer the Ombudsman to a court charged withirainal offence shall be taken after the
National Assembly has lifted the above immunity/dHe shall be tried solely by the Criminal
Chamber of the Supreme Couirt.

Article 8

1. The position of Ombudsman is incompatible wite holding of any representative
office; with any political activity or office or ppaganda; with continued activity in government
service; with membership of a political party ottwthe exercise of leadership of a political
party, trade union, association, foundation, dgi@ls organisation or with employment by any
of these; with performance of the duties of a judgel with any activity in an occupation or
profession, in commerce or in employment.

2. The Ombudsman who is a civil servant enjoysgharantee of reintegration in his
service at the end of his/her term of office.

3. The Ombudsman shall, within ten days of hiséqgwointment, and before taking up
his/her office, forgo any position of potential amepatibility, failing which he/she shall be
regarded as having declined the appointment.

4. Where incompatibility arises after they haveetakip their duties, it is understood that
they shall give up their duties on the date on Witiarises.

V. | nvestigation Procedure

Article 9

1. The Ombudsman shall take action either on reoéip complaint oex officio.

2. Any natural or legal person claiming a legitimatterest may apply to the Ombudsman

without any restriction. Nationality, citizenshiggsidence, gender, minority, legal incapacity,
imprisonment of any kind, and, in general termspecial relationship with, or dependence on,
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a government department or authority may not etdfne right to lodge a complaint with the
Ombudsman.

3. No administrative body or authority or legal gmer of public law may complain to the
Ombudsman about matters within its remit.

Article 10

The activity of the Ombudsman shall not be inteledpwhile Parliament is not in session,
either because it has been dissolved or becausenihas expired.

Emergency situations shall not interrupt the Ommatss term of office.
Article 11

1. Any complaint must be signed and submitted kg plerson concerned, who shall
indicate his/her surnames, first names and addmesa, document stating his/her grounds,
written on plain paper, within a maximum of six nttw from the time when he/she became
aware of the facts complained of.

2. All the work of the Ombudsman is free of chaiméhe person concerned and does not
require the assistance of counsel or a solicitor.

Avrticle 12

1. Correspondence addressed to the Ombudsman fasaspvhere individuals are held in
detention, in imprisonment or in custody may nothmesubject of any kind of censorship.

2. Conversations between Ombudsman or people detebg the Ombudsman and any of
the persons listed in the previous paragraph mapexmonitored or interfered with.

Article 13

1. The Ombudsman shall register and acknowledgapteof the complaints submitted,
whether they are declared admissible or rejectithen The Ombudsman rejects a complaint,
he/she shall do so in writing, explaining the ga&iand informing the person concerned of the
most appropriate means of taking action, if angteXxaving it to the person concerned to use
those which he/she considers most suitable.

2. The Ombudsman shall reject anonymous complamismay reject complaints which
he/she considers to have been made in bad faitbhwke ill-founded, which include no claim
or which entail damage to the legitimate right ofhad party. No appeal lies against the
decisions of the Ombudsman.

Article 14

Without prejudice to the provisions of Articles 8da24 par. 3 of this Law, the Ombudsman
cannot interfere with pending court proceedings cam he/she challenge the legality of a
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decision by a court or tribunal, but has the powermake recommendations to the
governmental body party to these proceedings.

Avrticle 15

1. Once a complaint has been received, the Ombudsimal conduct a summary and
informal investigation to elucidate the detailstloé case. In all cases, he/she shall advise the
body or administrative service concerned of theenmdt part of the application, so that the
person in charge can submit a written report withtrme-period indicated by the Ombudsman.
This time limit may be extended when circumstarscesgequire.

2. A refusal or negligence by the official or hellsuperiors responsible for submitting the
requested initial report may constitute a hostitéuale impeding the Ombudsman's duties. In
this case the Ombudsman shall publicise this imatelgi and underline this attitude in the
annual or, if applicable, a special report to Ramknt, without prejudice to the criminal action
which he/she could bring.

3. Where the competent authority fails to takeoactihe Ombudsman may, in substitution
for this authority, institute disciplinary proceads against the official responsible or, where
appropriate, bring the case before a criminal court

VI. Obligation to co-oper ate with the Ombudsman

Avrticle 16

1. Governmental, judicial and all public authostere obliged to provide the Ombudsman
with preferential and urgent assistance in histastigations and inspections.

2. During the investigation of a complaint, or wdeax matter is investigated by the
Ombudsmarex officio, the Ombudsman or the person to whom he/she hegatied the task
may present himself/herself at any office of a goreent department, attached to it or assigned
to a public service in order to check all the regeiinformation, conduct personal interviews or
study the necessary files and documents.

3. The Ombudsman may not be denied access tolaror fadministrative document or to
any document relating to the activity or serviceleminvestigation, without prejudice to the
provisions of Article 19 of this law.

Avrticle 17

1. When the complaint under investigation concdinesconduct of persons employed in
government service and is connected with the dthi®g perform, the Ombudsman shall advise
the person concerned and either his/her superitiedsody to which he/she is attached.

2. The official concerned shall reply in writingdarsubmit all the documents and evidence
which he/she considers relevant, within the timatlindicated to him/her. Upon request, the
time limit may be extended.
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3. The Ombudsman may check the veracity of the edsnsubmitted and propose a
hearing of the official involved in order to obtdunther information. Officials who refuse this
hearing may be required by the Ombudsman to giweitteen explanation of the reasons for
their refusal.

4. The information provided by an official duringy anvestigation through personal
evidence is confidential, without prejudice to revisions of the criminal legislation on the
denunciation of acts which may be of the crimiratlne.

Avrticle 18

Superior officials or bodies which prohibit offidasubordinate to them or in their service from
responding to a request from the Ombudsman or framng a hearing with the Ombudsman
shall declare that they have done so in a writigcuchent, stating their grounds, sent to the
official and to the Ombudsman. The Ombudsman ghalh approach the said superior in
respect of all the operations necessary to thestigagion.

VIl. Confidential and Secret Documents and Duty of Discretion

Article 19

1. The Ombudsman may require the public authortteband over documents he/she
considers necessary to perform his/her dutiekjdimgy those classified as confidential or secret
in accordance with the law. In such cases, the Wisthan shall apply the requisite discretion
to these and shall not make them available to ubhéq

2. Investigations conducted by the Ombudsman arel @mbudsman's staff, and

procedural measures, shall be conducted with #egtegt discretion, where both individuals and
public services and bodies are concerned, withoejugice to the considerations which the
Ombudsman finds it appropriate to include in thegores to Parliament. Special protective
measures shall be taken in respect of documerstsifegal as confidential or secret.

3. Where the Ombudsman believes that a documestifidal as confidential or secret and
not handed over by the government could be cracittie proper conduct of the investigation,
he/she shall advise Parliament of this fact.

VIII. TheResponsibility of Authorities and Officials

Avrticle 20

When the investigation reveals that an abuse, l@itraay procedure, a discrimination, an error,
a negligence or an omission complained of was paiee by an official, the Ombudsman may
communicate his/her finding in this respect todffecial concerned. On the same date, he/she
shall transmit the same document to the officisliperior and set down the suggestions he/she
considers pertinent.
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Avrticle 21

1. If a hostile attitude or an attitude impeding tinvestigation of the Ombudsman is
maintained by a body, officials, holders of positcof responsibility or members of a public
service, this may be the subject of a special tepad it shall also be drawn to attention in the
corresponding part of the annual report.

2. Where an official impedes an investigation bg mbudsman by refusing to send
documents required by him/her, or through negliganche sending of such documents or by
refusing him/her access to administrative fileslocuments necessary to the investigation, the
Ombudsman shall send the relevant file to the SRabtsecutor's Office for the appropriate
action to be taken, in accordance with the law.

Article 22

When the Ombudsman in the exercise of his/her slbeéeomes aware of conduct or acts which
seem to be offenses, he/she shall immediately ativesscompetent judicial authority.

I1X. Resolutions
Avrticle 23

1. The Ombudsman has no power to amend or annergment measures or orders, but
may suggest the amendment of the criteria usdtkindrafting.

2. When, following the examination of a case, t@mbudsman finds that the
implementation of a Law leads to iniquity, he/shayraddress to the competent governmental
body any recommendation capable to set a fair isalub the situation of the complainant,
suggest to the competent authority the measurely lia remedy to the complainant's situation,
including payment of damages, and propose thosedments to Laws and regulations that
he/she finds appropriate.

3. If the activities complained of have been cdrr@t on the occasion of services
provided by private persons under a contract otession of public service, the Ombudsman
may ask the competent administrative authoritieexercise their powers of inspection and
punishment.

Article 24

1. The Ombudsman may, when conducting investigatiomke recommendations and
suggestions to government authorities and officiaih a view to the adoption of new
measures. In every case the authorities and aiffiaire obliged to reply in writing and inform
the Ombudsman of the effect given to the recomnterdawithin a period indicated by the
Ombudsman.
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2. If, once recommendations have been made, theathative authority concerned does
not take appropriate measures within a reasoniatde or if it does not inform the Ombudsman
of the reasons for not doing so, the Ombudsman dnay the attention of the Minister
responsible for the department concerned or of higlest authority of the government
department concerned to the course of the cas¢oahé recommendations made. Should the
Ombudsman, following this, obtain no satisfactiorai case where he considers that it would
have been possible to find a positive solutionstieshall include the matter in the annual or in
a special report, mentioning the names of the atiggor officials taking this attitude.

3. In case of non-execution of a court judgmeng Bmbudsman may order the
department concerned to give effect to the judgnwattiin a time-limit indicated by the
Ombudsman. If the order is not followed, the nomesgion of the court judgment shall be
included in the annual or a special report to théddal Assembly.

X. Notification and Communication

Avrticle 25

1. The Ombudsman shall inform the person concerokdthe result of his/her
investigations and activities and of the reply give it by the government department or the
official concerned, unless the reply, by its natigeo be considered as confidential or secret.

2. The Ombudsman shall communicate the positive negative findings of the
investigations to the authority, official or adnsitnative department concerned.

3. The Ombudsman may decide to publish his/herrgerecommendations in the Official
Gazette.
4. All other recommendations of the Ombudsman seakccessible to the public, except

in cases where they relate to matters which arédamtial or secret, or where the complainant
expressly requested that his/her name and thentstemces of the complaint should not be
revealed.

XI. Reportsto the National Assembly

Avrticle 26

1. The Ombudsman shall communicate to the Natidsaembly each year the result of
the institution's administration in a report sultedtto Parliament during an ordinary session.

2. Where the public prominence or urgency of tlesfao require, the Ombudsman may
submit a special report.

3. Annual reports and any special reports shagtividished.
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Avrticle 27

1. In the annual report, the Ombudsman shall staée number and nature of the
complaints received, indicate which were rejectgud the reasons thereof, and which were the
subject of an investigation, and the findings a$;tlthe Ombudsman shall also specify those
suggestions or recommendations accepted by thergoeat.

2. The report shall contain no personal data emgbthe persons involved in the
investigation procedure to be publicly identifi@dthout prejudice to the provisions of Article
21.1.

3. The report shall also contain an appendix irgdrfdr Parliament, which shall show the
liquidation of the institution’s budget during theriod covered.

4. The Ombudsman shall give an oral presentatidheofeport to the National Assembly
and the parliamentary groups shall be able to #tateposition.

XIl. Rulesof Procedure

Article 28

The rules governing the operation of the Ombudshimstitution shall be laid down in

compliance with the provisions of this law by then@udsmen themselves, in Rules of
Procedure of which Parliament shall be informed whéth shall be published in the Official

Gazette.

XII. Staffing and Equipment

Article 29

The Ombudsman may freely appoint the advisers weddeaccordance with the Rules of
procedure and within the budgetary limits.

Section 30

1. The advisers shall be automatically dismissednada new Ombudsman appointed by
Parliament takes up his/her duties; they may lappsinted.

2. The advisers who are civil servants enjoy ther@ntee of reintegration in their service
at the time of their dismissal.

Avrticle 31

Upon proposal by the Ombudsman, the financial gption necessary to the functioning of
the institution shall be included in the budgePafliament.
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TRANSITIONAL PROVISIONS

Avrticle 32

On the entry into force of the present Law, the ldonRights Ombudsperson for Bosnia and
Herzegovina shall appoint, after consultation il President of the Republic, the President of
Parliament and the Prime Minister, three persorexéscise provisional, for a period of twelve
months, the powers of the Ombudsman. The persaissapointed shall remain in office in
accordance with Article 3.3.

Article 33
Five years after the present law comes into fdlee,Ombudsman institution may propose to
Parliament, in a report containing reasons, thendments which it considers should be made

to it.

FINAL PROVISION

The present Law does not apply to facts prior t&bember 1995.
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INTRODUCTORY NOTE

PREPARED
BY THE SECRETARIAT
OF THE VENICE COMMISISON

1. I ntroduction

In its Report on the constitutional situation insB@ and Herzegovina with particular regard to
human rights protection mechanisms, the Europeann@ssion for Democracy through Law
(Venice Commission) recommended, inter alia, tleatoon of an Ombudsman institution in the
Republika Srpska A working Group was set up to this end comprising Commission's
Rapporteurs and experts appointed by the DireetashtHuman Rights of the Council of
Europe.

The Venice Commission Rapporteurs, Mr G. Batlimdr, J.-C. Scholsem and Ms M. Serra-
Lopes, met on 24 April 1997, in Strasbourg with MiGil Robles, former Defensor del Pueblo
in Spain and Mr P. Bardiaux, from the office of #rench Médiateur, experts of the Directorate
of Human Rights of the Council of Europe. The Growgle the following observations:

- there was a general consensus within the infemat community on creating this
position quickly

- for this purpose, consideration had to be givethé judicial systems for the protection
of human rights in Bosnia and Herzegovina, charaet# by the complexity in the Federation
of Bosnia and Herzegovina and the simplicity, it non-existence, in the Republika Srpska;
the need to give some immediate thought to the@atithe long-term relationship between the
Ombudsman structure in the Republika Srpska andetiigting Ombudsman structures in
Bosnia and Herzegovina and the Federation of Boan@ Herzegovina, as well as the
relationship between these structures and theigdipparatus.

! See Annual Report of activities for 1996, pp. 44-60 (p.52) “Morgover. the creation of an mstitution of Ombudsmen
Should be envisaged The establishment of such an istitution, analogous to the Ombudsmen aperating in the FoH, will
1ot only improve the human rights protgction machinery in the RS but also contribute towards the establishment of a
Lbalanced amd coherent system of judicial protection of human rights in BH in its entirety. The RS Ombudsmen will be
able lo submit cases of human rights vielations 1o the Human Rights Chamber, Hirough the Office of the Ombudsman of
BH, as provided by Ruls 57 b of the Office’s Rules of Procedurs [this Rle aiready mentions that the Ombudsman of
Bl will refer lo the Chamber £3ses communmicated for s purpase by the Ombudsmen of the FBH or “any equivalent
institution in the Republika Srpska’l Of course, in order to ensure the necessary impartialty of the institution in a
post confiict situation, ane should seriously consider that the RS Ombudsmen should be tiree in mumber: belonging fo
the three sthnic groups, amd that the international community be invelved in their nemination and operation (84, the
JSGE may nominate the tiree Ombudsmen amd support substantially the functioming of their officel”
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Following this meeting, the Secretariat of the Cassion had contacted the authorities in
Republika Srpska, and on 3 June 1997, Mr Gil Roliegether with Mr Giakoumopoulos,
Deputy Secretary of the Venice Commission, and Miuf, of the Directorate of Human
Rights, met in Banja Luka, on 3 June 1997, with Risvsic, President of Republika Srpska,
and Mr Mijanovic, President of the Constitutionabutt, in Banja Luka. This meeting
confirmed that Republika Srpska was interestedstituting the office of Ombudsman and that
representatives from the Republika would take ipatie Group's work.

Indeed, representatives from Republika Srpska wersent at the 31st Plenary Meeting of the
Venice Commission (Venice 20-21 June 1997) andepted the outlines of their plans for
creating the office of Ombudsman:

The Ombudsman would be nominated by the Nationakedbly by qualified majority. The
Ombudsman would examine those cases presentedlividirals according to a non-judicial
procedure. He will control both the functioning tife administration and complaints of
violation of human rights. The Ombudsman shouldable to initiate certain procedures (e.g.
before the Constitutional Court), in particularesasf violation of human rights. However, he
should not appear to be a substitute for the jab@pparatus. His competences should be
limited in the case ofes judicata. In addition to his role of defender of individu@hts, the
Ombudsman could also be competent in matters oflicoumoral and corruption.
Recommendations made to the authorities by the @amban should be available to the public.
The person nominated as Ombudsman should havertagl qualities. His mandate should be
of reasonable length. The status of Ombudsman ghsuincompatible with carrying out other
functions. The Ombudsman of the Republika Srpshiatake due account of the activities of
the Human Rights Ombudsperson of Bosnia and Hevaegand the Ombudsmen of the
Federation of Bosnia and Herzegovina.

A second meeting of the working group and represimes from Republika Srpska was initially
planned for 24 June 1997. However, due to the ttotishal crisis in Republika Srpska, this
meeting could not take place.

The Working Group further met in Venice, on 16 betio1997. It decided to pursue its work on
the basis of the outline of the project for theatiom of Ombudsman institution of the Serb
authorities as this was communicated to the Comomssy Mr. G. Mijanovic, President of the
Constitutional Court of the Republika SrpSkdhe Group considered in particular the
Ombudsman's powers, the nature of Ombudsman inmtitand the procedures before it, as
well as to the questions of appointment and thettre of the Ombudsman's Office.

The Working Group further met in Venice, on 11 Daber 1997. A part of this meeting was
devoted to the hearing of the Ombudsmen of the regde who explained their working
methods. On 4 February 1998, the Group met in Périsonsidered and finalised the
preliminary draft law instituting the Ombudsmantioé Republika Srpska (CDL(98)12) on the
basis of a working document drafted by Mr Gil Reb|€DL (97) 56) and the comments of the
members of the Working Group and Mr R. Lavin (CBIZ) 64).

LGOI (37725 " The intraduetion of the Office of Ombudsman in the Republika Sroska’”.
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The Preliminary Draft Law on the Ombudsman on tepublika Srpska was submitted to the
Venice Commission, at its 34th Plenary Meeting (@en6-7 March 1998). The Commission
approved the draft.

2. General Observations
- The Power s of the Ombudsman of Republika Srpska

As regards the powers of the Ombudsman of RepuBlikaka, the working group considered
that, as well as examining complaints about hungits violations, he should also supervise
the proper functioning of the administration. Thigde range of powers was considered
necessary in view of the fact that it was not gaedior individuals to lodge petitions with the

Constitutional Court.

On the other hand, the working group considered ttitea Ombudsman should not deal with
"public morality and corruption”, in addition toshrole as defender of individual rights. The
working group believed that the notion of public rally was too vague and was likely to
weaken the Ombudsman's role by making it too palitiThe working group further considered
that it was normally the role of the courts to ek@raccusations and cases of corruption.

- Nature of the I nstitution and Procedures

With regard to the nature of the institution andgadures before it, the working group was of
the opinion that the Ombudsman should examine cagasitted to him by natural and legal
persons through a non-judicial process.

He should also be able to act on his own initiateseofficio).

Relations with the judiciary

The Ombudsman should not interfere with pendingtqmaceedings and should not challenge
the legality of court judgments. His role should be to supervise the judiciary and to impose
his own interpretation of the law (see Article lftlee Preliminary Draft Law). However, in
litigations between State institutions and privagesons, the Ombudsman should be able to
make recommendations to the State body party tpriteeedings (and not to the court) with a
view to a friendly settlement of the case (Artit#in fine of the Preliminary Draft Law).

Moreover, the Ombudsman should be able to inikeggal proceedings before the Constitutional
Court (see Article 2 of the Preliminary Draft Lawjarticularly in cases of human rights

violations. However, referring cases to the Coatstinal Court should not be his main task and
his role should not appear to be an alternatithdgaourts.

The Ombudsman of Republika Srpska should also leetalyefer cases to the Human Rights
Chamber provided for in Annex VI to the Dayton Agmeent through the Ombudsperson
described in the same Annex. This is already peavifbr in the Rules of Procedure for the
Ombudsperson, and similar provision should be madéhe law on the Ombudsman of



-17-

Republika Srpska. The importance of this possybiiis emphasised by the working group.
Submissions to the Chamber of Human Rights by thé@isman of Republika Srpska will not
only contribute to easing the existing imbalancevben the two entities as regards human
rights protection mechanismdyut would also amount to going beyond the legatesy of
Republika Srpska to the courts of the State of Bosmd Herzegovina, as the office of
Ombudsman would be acting beyond the limits ofdh#ty's jurisdiction. Of course, before
addressing the Human Rights Chamber, the OmbudsimBRepublika Srpska would have to
ensure that domestic remedies had been exhausted.

Finally, the Ombudsman should be able to intenianie execution of court decisions (see
Article 24 para. 3) and to supervise the functignif the judicial administration (e.g. undue
prolongation of the proceedings, unreasonable gelass of files etc).

Relations to the legislator

The Ombudsman has not legislative power nor powégislative initiative. Nevertheless, it
should be possible for the Ombudsman to proposeisireport to the National Assembly
amendments to a law, when the implementation ofativdeads to iniquity (Article 23, para.2).

Recommendations and Report of the Ombudsman

In principle, the Ombudsman's recommendations eaatlthorities should be accessible to the
public. However, the public need not be informedultall his activities. It should be possible
to maintain confidentiality about actions and diecis taken by the Ombudsman in the course
of his enquiries, as well as about those concersauget information, for example, relating to
national security. In the same way, it ought tgpbssible for the Ombudsman not to disclose
the identity of those who contact him, if they squest.

The working group did not consider it necessantlie Ombudsman of Republika Srpska to
prepare a report for an international institutias,is the case for the Federation Ombudsmen.
The Ombudsman of Republika Srpska should preserdritiual report to the Government and
the Parliament. If he wished, he could of course aknd a copy to the High Representative of
Bosnia and Herzegovina.

- Nomination and Mandate

On the subject of the Ombudsman's appointmentytiking group noted firstly that the Serb
plan made no provision for protecting the Ombudsrfram dismissal. It was generally
accepted that the Ombudsman could only be dismissedses of mental disorder. The draft
law should also rule on issues such as the Ombudsinamunity, and the possible waiver of
this immunity, as these are important factors esprving the institution's independence. The
working group indicated its support for the propogacluded in the plan, that the person
selected for the role of Ombudsman should be sekavte high moral qualities.

3 see the Report by the Venice Lommission on the constitutional situation in Bosmia and Herzegoving, with particular
regard lo fhuman rights protection mechanisms, supra notg 1
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The Ombudsman's mandate should be fairly longwidr&ing group considered that a mandate
of five years, renewable once, was sufficient targntee the institution's independence.

The exercise of other functions, whether publiprvate, should be incompatible with that of
Ombudsman. In particular, the Ombudsman should haymlitical position, and should not be
a member of a political party.

The Working Group also considered that the Ombuds@éice should have two major
characteristics:

First, the Ombudsman should appear as an institoficonfidence in the service of the people.
Having regard to the recent trauma caused by tin@cetvar in Bosnia and Herzegovina, the
Ombudsman should not only function in an impamienner and place himself subjectively
above all ethnic, political, religious or other saferations, but should also objectively appear
as an institution sufficiently independent and espntative at the same time. Citizens must see
in the Ombudsman an ally in their applicationd® administration.

Moreover, if the Ombudsman is an institution trdsby all citizens, it must also at the same
time be a outstanding partner of the authoritissdémocratic legitimacy must be significantly
high in particular in the case of the RepublikasRgpwhich has only recently overcome a
serious constitutional crisis.

The Group thus considered whether it was apprept@provide for a system comparable to
that of the Federation's Ombudsmen (there ares tirmbudsmen, one from each of the
Bosnian, Croatian and Serb national groups). Afteserving that several Ombudsmen work in
parallel in certain European states (for examplexet are three Ombudsmen in Austria and two
in Belgium), the Group held that the most apprderiaystem might be that of three
Ombudsmen, one from each national group.

As regards the appointment procedure for the Ombads the working group came to the
following conclusion:

The three Ombudsmen of the Republika Srpska woelldldécted by Parliament. The President
of the Republic, the Prime Minister and the Predidé the Parliament would jointly propose
three candidates to Parliament, which could adephbmination by a three-quarters majority (a
level which would require negotiation and wouldoatsfer the Ombudsman broad democratic
legitimacy). Parliament must elect the three caatéisl within a period of three months, as
provided for and established by the Ombudsman [|&he international community's
involvement in the appointment should be considérgdonly on a transitional basis and for a
very limited period of time.

3. Observations on some Provisions of the Preliminary Draft
Articles1 and 2
The term "public administration” in Article 1 mus¢ understoothto sensu and should not be

limited to the executive. Article 2 makes it clghat the competence of the Ombudsman
extends also over two often sensitive areas: ttieial administration (i.e. all activities of the
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judiciary which do not entail a judgment, includitige activity of court registries, notaries,
bailiffs, as well as delays, administrative hangllof files etc) and the military. With regard to
the latter, the preliminary draft underlines thatmtoers of the military staff are citizens who
can seek protection in their relations with thetany hierarchy and the administration.

The possibility offered to the Ombudsman to intcella case before the Human Rights
Chamber of Bosnia and Herzegovina through the @sy®rrson of Bosnia and Herzegovina
shall be valid, as long as these institutions eXi&re the competence currently belonging to
the Human Rights Chamber to be transferred to tbaestdutional Court of Bosnia and
Herzegovina, one should envisage whether the Omimnshould be empowered to bring
cases before the latter.

Article 3:

The preliminary draft does not regulate the distidn of competences among the three persons
exercising the functions of Ombudsman. This quessioould be addressed in the Rules of
Procedure (Article 28).

Article 5:

The word "citizen" in Article 5 must be understoad comprising persons who have the
citizenship of Bosnia and Herzegovina, in accordawith the Law of 16 December 1997
(published in the Official Gazette 4/98), and whe @itizens of the Republika Srpska.

Article 7 :

The wording according to which the Ombudsman dtwlunder no specific orders (Article 7
para 1) indicates that he is not subject to anigatibn to abide by orders of court.

Moreover, as regards the Ombudsman's immunity uldiete 7 para 2, it must be understood
that the acts accomplished by the Ombudsman'sveithih the exercise of their functions and
in the name of the Ombudsman are also covered ioymity.

Article 11;

The six months time-limit in Article 11 aims at h@nising the procedural requirements for
lodging an application with the RS Ombudsman aitld the Commission on Human Rights of
Bosnia and Herzegovina (Annex VI of the Dayton Agnent). This time-limit shall not apply

to cases taken up ex officio by the Ombudsman andlg not prevent him from examining

cases which are brought to his attention even #fierabove time-limit has expired, where
necessary.

Articles 15, 16 and 24:

The Rules of Procedure can provide for the timetdinthat the Ombudsman shall set in
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principle to the authorities for the submissiontloé information and reports he may request.
However, the Rules of Procedure shall be flexiblasto permit the Ombudsman to adapt the
time-limits, where circumstances so require.

Articles 25, 26, 27:

It is obvious that the Ombudsman's Reports to toNal Assembly will be signed by all three
Ombudsmen. It would be advisable that the Rules Pobcedure provide that the
Recommendations of the Ombudsman are also signée igree Ombudsmen.

Article 31:

This provision implies that the Government is notalved in the presentation of the draft
Ombudsman budget to the Parliament. It does nalyste that expenses of the Ombudsman
institution require a visa by the financial coneal

Final Provision

The date of 15 december 1995 (date of the signaitithe Dayton Agreements) aims at
preventing the institution from examining facts @hioccurred during the war. It should not
prevent the institution from examining cases wtdohcern situations which started before that
date but continue after it (continuing situations).



