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1. Introduction

In 1997 the European Commission for Democracy udino Law (Venice
Commission) was asked by the authorities of thee “tbhrmer Yugoslav Republic of
Macedonia” to examine the draft law on referendumd aitizen initiative of "the former
Yugoslav Republic of Macedonia”.

Following this request, the Venice Commission apiea Ms Anna Milenkova
(Bulgaria) and Mr Sergio Bartole (Italy) to draw ap opinion on the draft law.

Having examined the draft law submitted by the &timian authorities, the
rapporteurs formulated a number of observationhe most important of these are set out
below.

2. The text

The status of a referendum varies. Under thetitotisn, a referendum may be either
mandatory or optional, in so far as it is the Assembly of Representatitat decides whether
or not a referendum must be called. The impachisfprocedure also varies, depending on
how easy it is to set in motion.

According to the Constitution of Macedonia, respbility for organising a
referendum rests with the Assembly of the Repulidic “Assembly” below). A clear
distinction is made in the constitution betweererenhda the Assembly is legally obliged to
call and those which it has discretion to call.r Emample, the Assembly is obliged to issue
notice of a referendum if one is proposed by astlg®b0 000 voters and in the case of
decisions concerning any change in the borders®frépublic (Articles 73 and 74 of the
constitution).

Article 3 of the law on referendum also providésitt “the referendum shall be
obligatory in cases when the Assembly is to adogeasion for changing the borders of the
Republic or for uniting into or disuniting from a&deration or confederation with other
states.” The obligation on the Assembly to calrederendum if one is proposed by
150 000 voters is laid down in Article 21 of thevla

The law also provides for three kinds of referendu

a. aratification referendum, referred to in Article 14 of the law as a “legisVe
referendum”, on issues that are to be definedlawa If the electorate votes in favour of the
law, the Assembly is obliged to adopt it. If, & tother hand, the electorate votes against the
law or “against the solution offered for definingartain issue”, the Assembly is obliged to
reject it (Article 25);

b. anadditional referendum is called to confirm a law that has already been
enacted (Article 14). A favourable response fréma électorate results in promulgation of
the law (Article 75 of the constitution), an unfavable response in non-promulgation
(Article 30);
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C. anadvisory referendum is called on “general issues concerning the ciszef
the Republic” (Article 6). As the draft law laywin no organisational rules regarding
advisory referenda, they are organised at the etiser of the Assembly according to rules
decided by it on an ad hoc basis.

Articles 32 and 33 of the law provide that raafion of certain international treaties
and certain other issues may be subject to aqatiidin referendum.

Article 8 of the draft law (together with Articl2 of the law on the procedure for
collecting signatures for the purpose of organisirgferendum) provides that referenda may
be initiated by “citizens, registered political f\@s or citizen associations”. The question
arises whether it is really necessary to includéipal parties on this list, given that (a) there
are many other ways in which political parties tae part in the political life of the country,
particularly through parliamentary debate. At tt@me time, in some Coucil of Europe
member states political parties can themselveisitaia referendum.

3. Problems of interpretation of the law

1. According to the authors of the draft law, tbenstitution incorporates
referenda in the country’s legal system and praviteat responsibility for all decisions
concerning the organisation of referenda rests thighlegislative power. This interpretation
is confirmed by the draft provisions of Article b&nning the holding of referenda on:

- emergency bills that have been passed in stdtemergency and war or on
issues pertaining to national defence and security;

- laws relating to the budget of the republic;
- fiscal laws.
The question arises whether this interpretatiaroipatible with the Constitution.

On the one hand, the authors’ interpretation of ttonditions governing the
organisation of referenda limits not only the Asbéis ability to call a referendum, but also
the right of citizens in this regard. Accordingtte draft law, it will no longer be possible
for 150 000 voters to propose a referendum ongseis listed in Article 15. There appears
to be no such limitation under the constitution.

On the other hand, exclusion of the issues ligtedrticle 15 from the list of those
that can be decided by referendum is fully in livith the approach adopted by many modern
constitutions. It would be inconceivable to holdreferendum on either “fiscal” or
“emergency” laws. Exclusion of referenda on budgetand monetary issues is equally
justified. When considering the draft, it is alsecessary to bear in mind the political and
economic problems currently facing the country,ahhmight explain why the issues listed in
Article 15 have been expressly excluded from thds®t can be decided by popular
referendum.

At the same time, the provisions of the constiutregarding referenda leave a
number of gaps. It is the existence of these gdpsh seems to explain the wish, and the
authority, of the legislature to introduce limitais into the draft law.
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The fact remains, however, that there is a probd¢ronompatibility here which will
have to be solved at some point, either by the t@atisnal Court or by an amendment to the
constitution.

2. Furthermore, even if it is accepted that Aetitb of the draft law does not
contradict the constitution, the absence of angsustablishing a judicial procedure for
checking whether or not referendum proposals subdito the Assembly are compatible
with Article 15 poses a number of problems. Asoétipal body, parliament should not be
competent in this area. Admittedly, Article 19 tbfe law confers such powers on the
Assembly, but there is no justification for doing sAs it stands, the Assembly has the power
to change or reject a proposal by the electoratadifes not like it, whereas the whole point
of a referendum is to impose the will of the eleate on the Assembly.

In Italy, for example, it is the Constitutional @® which is empowered to check
whether or not referendum proposals are compatiitethe rules. This solution would also
be perfectly feasible in the case of "the formegdslav Republic of Macedonia”, where the
Constitutional Court already has jurisdiction inethprotection of citizens’ rights and
freedoms, and the authority to verify that measusd®n by the public authorities are
compatible with the constitution. Furthermore,csint is clear from the final paragraph of
Article 19 that the organisation of referenda isregoned by constitutional law, there is
justification for involving the Constitutional Cadun this matter.

Article 110 of the Constitution includes a prouisi intended to allow for a
broadening of the powers of the Constitutional Codrhis article also defines the power of
the court to protect the “rights and freedoms @ ithdividual and the citizen relating to ...
political associations and activities ”, therebyabtishing a sufficient basis for guaranteeing
citizens access to the Constitutional Court shéhuédAssembly impose unlawful restrictions
on referenda. If, however, this solution to thelpem is unacceptable, the power to
investigate complaints against Assembly decisionthis regard, as well as against voting
irregularities, could be given to the Supreme CQAirticle 65 of the draft law).

3. Articles 25 para. 2 and 31 of the draft lawvie that if the Assembly calls a
referendum on a question and its proposal is ®jebly the electorate, a year must elapse
before another referendum may be held on the samastign. This period does not seem
long enough. In this connection it would be beité¢he ban on holding another referendum
on the same question lasted until the end of threelbly’s term of office.

4, According to Article 52 of the draft law, “tHmallot paper shall include the
question that has to be decided on the referenchanvating instructions”. It is not clear
what is meant by “instructions”. If they are ingttions on how to vote, their inclusion on the
ballot paper could mislead voters.

On the other hand, if this reference to instruetibnks up with the final paragraph of
Article 52, which states that “the text of the cfi@ms on the ballot paper shall be clearly and
unambiguously formulated”, it is very importantt id indeed essential that the question be
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absolutely clear to the electorate As it is so important, the clarity of the refadum
guestion could be established in law as a conditiora referendum’s admissibility, and it
could be made obligatory to have the question abeédly an independent authority, such as
the Constitutional Court. Without such a checle #luthority organising the referendum (ie
the Assembly) is the sole judge of whether or m& teferendum question is clear, and
experience has shown that the absence of “cheakdalances” in this regard may entail
risks. There would therefore seem to be a needriadmpartial and neutral body to ensure
that the rights of the electorate to cast theiesah an informal manner are upheld.

At all events, the criteria and conditions forftirg referendum questions should be
incorporated in the law and the applicable rulesithbe made more specific.

5. Other observations

The constitution establishes no rule to the eftbett voters must be “capable of
working”, as stated in Article 39 of the draft lawThis requirement is contrary to the
constitutional guarantees in Section Il of thestiation, particularly Article 22 which states
that the “[...] right to vote is equal, universal atticect”.

According to Article 42 of the draft law, the Rnf Committee shall help illiterate
citizens exercise their right to vote. This pramnsis open to misunderstanding because it
can be interpreted as meaning that only the politagion is authorised to help illiterate
citizens whereas, in principle, citizens who atéesiilliterate or incapable of voting are free
to choose who accompanies them and helps themstadttoair vote. The risk of the same
person helping more than one or two illiterate ®taust also be avoided.

The draft law contains a contradiction as to whiclly is responsible for fixing the
date of the referendum. Article 35 confers thisveo on the Assembly, whereas from
Article 44 it would seem that it is the governmeérRalling Committee that determines the
date of the referendum.

The third paragraph of Article 64, which concetims possibility of appealing against
a decision by the Polling Committee, is ambiguoug not clear which body is meant, the
Polling Committee at the polling station, or thevgammental Polling Committee.

6. Conclusions
On the whole, the draft law provides a good basisvhich to establish the conditions
for organising a referendum. The authorities hanagle a considerable effort to improve the

initial draft law on referendum.

Nevertheless, there are a number of provisionghénnew draft that could still be
improved.

! The aforementioned Italian experience may be ketgful. For more details, see the

report on the UNIDEM seminar on Constitutional iestand Referendum held in 1996 in
Strasbourg (pp. 59-61).
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The Assembly’s decision-making powers sometimesns®o broad. The Assembly
decides not only whether or not a referendum shbelteld, but also the rules governing the
way the in which it is organised. A more equatribsition of powers in respect of referenda
would have been better. In particular, certainesugory powers could be entrusted to the
Constitutional Court.

In addition, the draft law should define the ardeand conditions for drafting the
referendum question, and the rules applicable dwireferendum should be clarified.

Many passages in the law, at least in the Engdlighslation, are unclear and
consequently open to a rather broad interpretation.



