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l. Reasonsfor the establishment of the State Court of Bosnia and Her zegovina

The Constitution of Bosnia and Herzegovina (Annéxi® the Dayton Peace Agreement) does
not provide for any court at the level of the StateBosnia and Herzegovina other than the
Constitutional Court.

In its Opinion on the need for a judicial institution athe level of the State of BH (CDL (98)
17), the Commission found however that under the Gomisn of BH, the State of BH is
empowered to establish state-level courts, whicukshbe specific, in the sense that they should
have special and not general jurisdiction, and beated in response to an established
constitutional need. Moreover, as regards admatise disputes, BH is empowered, and even
obliged, to set up a state-level court (the Adntiats/e Court of BH) for the following reasons:

The general principle that administrative authesitmust abide by the law as well as the
principle of the rule of law, on which the BH Caistion is founded (Article |, paragraph
2), require that administrative decisions be subjecjudicial review. This general
requirement takes an even more definite form iregaghere administrative decisions
affect individual rights. In such cases the requeat that administrative decisions be
subject to judicial review comes within the ambitespect for fundamental rights.

Article Il of the BH Constitution provides that &hhighest level of internationally
recognised human rights and fundamental freedomall be ensured in BH and that a
Human Rights Commission shall be set up to that enalccordance with Annex 6 to the
peace agreements. The first article of Annex @fitsakes reference to the European
Convention on Human Rights, Article 6, paragrapif Which provides, inter alia, "In the
determination of his civil rights and obligationsdaof any criminal charge against him,
everyone is entitled to a fair and public hearinghin a reasonable time by an
independent and impartial tribunal establishedaw'l (Also see Article Il, paragraph 3
(e) of the BH Constitution). According to the edisiiied case-law of the European Court
and the European Commission of Human Rights, theéoms of “"civil rights and
obligations" and "criminal charges" are autonomounss, specific to the ECHR, which
are not to be interpreted by reference to the dom&sv of the states bound by this
convention. The European Court of Human Rights bassistently held that it is
sufficient that the outcome of a dispute shoulddbeisive for civil rights, that is to say
that the rights in issue should be personal and@uoe rights of one of the parties to the
proceedings. Disputes in fields traditionally gowet by administrative law of member
states have thus been regarded, in the contexteotdnvention, as disputes over civil
rights. (...) There is absolutely no doubt that decis taken by the BH administrative
authorities pursuant to the powers vested in thgnthb Constitution (for instance, in
matters of foreign policy, customs policy, immigoat policy, regulation of transportation
and air traffic control) may have a decisive effeat the exercise of individuals' civil
rights or obligations or may be regarded as peassithposed following a criminal charge,
within the meaning of Article 6, paragraph 1 of 8€HR. That article, which is binding
on BH by virtue of its Constitution and the peaageaments, requires that such
administrative decisions be subject to judiciali#en The state of BH is therefore bound
by its Constitution to afford its subjects accessattribunal which will determine any
dispute arising from an act or omission of the adstiative authorities, in so far as that
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act or omission can be regarded as a criminal peral immediately affects an
individual's personal or economic rights. Since twurts of the entities have no
jurisdiction to rule on the lawfulness of decisioteken by the BH administrative
authorities, or to set aside such decisions, thte sif BH is obliged to set up a judicial
institution at state level, which is competent &aldwith all aspects of a ca@hat is to
say has jurisdiction to hear the case on the marts is empowered to overturn an
administrative act).

The Commission further noted, in iB&eliminary Proposal for the re-structuring of Hunma
Rights Protection Mechanisms in Bosnia and Herzegwv (CDL-INF (99) 12) that such a
court could have broader jurisdiction than thatasgd by the requirements of Article 6 ECHR:
other administrative disputes could also be brobgffire this body.

The Commission has also held that although offetecesiminal law adopted by the State of BH
can be tried by the entities' criminal courts adewy to the rules of jurisdiction laid down by BH
law, it may be advisable that several offences igiex\ for in State criminal Law be tried by a
State rather than an entity court. This is paréidyltrue for offences perpetrated by BH public
officials, as these offences when committed by gressappointed to government or political
office in the exercise of their functions cannot toed by entity courts. The Commission
suggested, in its above mentioned proposal (CDL-(B#) 12) that competence in this field
could be given to a State level court and this psapwas also supported by the conclusions of
the Madrid Peace Implementation Council.

Finally, in its Opinion on the competence of BH in electoral mate(CDL (98) 16) the
Commission held that, with regard to disputes coring elections to BH institutions, it was
necessaryo assign appellate jurisdiction to a court atestavel. Indeed, the democratic nature
of BH (which is enshrined in the preamble to itsn€@ution) and, above all, the requirement
that BH (and the entities) organise "free and déctions” (Article |, paragraph 1 of Annex 3 to
the Dayton Agreements) make it mandatory that degt@al dispute be dealt with by an
independent judicial institution. BH is thereforeund both by the Peace Agreements and by its
own Constitution to refer such disputes to a judigastitution. The Commission expressed the
view that competence in the field of electorapdi®s all over the country should be entrusted to
a special permanent electoral jurisdictiovhereas the Constitutional Court shall have dafeel
jurisdiction over constitutional issues arising otithe decisions of this electoral jurisdiction.

. The Working Group of the Venice Commission and the Directorate of L egal Affairs

Following the above opinions and upon request ley@ffice of the High Representative, the
Commission established, together with experts ajediby the Directorate of Legal Affairs of
the Council of Europe, a Working Group to consittex legal and practical modalities of the
creation of a State Court of Bosnia and Herzegoviii@ Group, composed of Mr Jean Claude
Scholsem (Venice Commission), Mr Wolfgang Schombargl Ms Paloma Plaza Garcia
(experts appointed by the Directorate of Legal #$feheld meetings in Brussels, (10 May 1999)
Venice (18-19 June 1999) and Strasbourg (10 Semef@99) with representatives of the Office
of the High Representative. It came to the conolushat it was advisable, both for legal and
practical reasons, to entrust criminal jurisdictigndicial review of administrative acts and
electoral appeals to a single jurisdictional botlye Court of the State of Bosnia and
Her zegovina with several chambers.
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The following is an outline of the proposal curtgninder consideration within the Working
Group.

General Part

- The Court of Bosnia and Herzegovina shall be coeghasf at least 15 judges. It will also
include a State Prosecutor and two Deputy Progecut

- The Court shall be composed of three ChambersCtminal Chamber (which will include
the State Prosecutor's Office) ; the Civil and Awlistrative Chamber, entrusted with judicial
review of administrative acts and civil disputesvnich the State of Bosnia and Herzegovina
is a party ¢ontentieux administratif de pleine juridiction) ; the Appeals Chamber which will
hear appeals from the two other Chambers as wellegsoral appeals and, possibly, appeals
against decisions of the judiciary of the Brckarifis.

- The Court shall have a Registry responsible for d@deninistration and servicing of all
Chambers.

- The Chambers shall sit in panels of three judges
The Criminal Chamber

- The Criminal Chamber shall have jurisdiction oves following :

a) Crimes against the State of Bosnia and Herzegowrimes against institutions established
under the Dayton Agreement shall be consideredim&s against the State of Bosnia and
Herzegovina.

b) Crimes defined in the Laws of the State of Bosmid Blerzegovina, when provision is
made in the said Laws that the Court has suctdjatisn.

C) Crimes committed or initiated by any official ofetlState of Bosnia & Herzegovina, this
status shall not relieve such a person of crinmesponsibility nor mitigate punishment.

d) Crimes related to torture and inhuman or degratt@ggment or punishment in the territory
of Bosnia and Herzegovina.

e) Crimes committed by persons responsible for serioidations of international
humanitarian law committed in the territory of tfemer Yugoslavia since 1991 in
accordance with the provisions of the Statute ef Ititernational Tribunal in the Hague
(United Nations Security Council S/Res/827 (1993Arnex), taking into account the
primacy of this Tribunal, as laid down in Art. 9rp&, and Art. 29 of the said Statute.

The Criminal Chamber shall further be competent to

f) decide on appeals lodged against decisions ofitheigry of the district of Brcko;

s)] give preliminary rulings on the interpretation dat Laws on request by any court of the
entities entrusted to implement State Law <or ek the interpretation of State law given
by entity courts>; the State Court has discretippamwver to decide whether to take up such
guestions;

h) decide on the admissibility of judicial assistanteriminal matters, including extradition,
surrender and transfer of persons, requested fmyrawthority in the territory of Bosnia and
Herzegovina, by foreign States or International ri@oor Tribunals

i) decide any issue relating to International andriBt&ity criminal law enforcement,
including relations with Interpol and Europol.
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- In cases of concurrent jurisdiction between theeStaurt of Bosnia and Herzegovina and any
other court in Bosnia and Herzegovina of the Eegitand the Brcko District, primacy is given
to the Criminal Chamber of the State Court of Basmd Herzegovina. The Criminal Chamber
may transfer the proceedings to and remove praeggdiom any other court in the territory of
Bosnia Herzegovina.

The State Prosecutor’s Office

- The prosecution of criminal perpetrators is theydaftthe Prosecutor. The State-Prosecutor
and Deputy Prosecutors, shall act independently aeparate organ of the Court. The
prosecutor has the following powers and dutiesake the necessary steps to uncover crimes
and to identify the perpetrators and to guide priglary criminal proceedings and supervise
the activities of any law enforcement agenciesngabn behalf of the Prosecutor pertaining to
the identification of crimes and their perpetratdosorder that an examination be conducted;
to draft and defend an indictment before the chamioefile - where necessary - appeals
against court decisions which have not become.final

The Administrative Chamber

- The Administrative Chamber shall be competent mdieapplications against administrative
acts and decisions of the State Administrationher Public Agencies acting on its behalf,
which are final and no longer subject to any adstiative remedy. This competence
concerns :

- The legality of the administrative acts based omiadtrative law, performed in the
exercise of public functions;

- the legality and interpretation of public-admingive procurements and the
administrative decisions concerning them ;

- the legality of Administrative regulations havingrgral application;

- assess the omission to act, if the State of BammibHerzegovina has failed to take a
decision or to perform an act in respect of whiththas a legal or contractual
obligation, within a three month period of havirgeb requested to do so;

- assess the liability of the State of Bosnia andzelgovina for damage caused by the
Administration or its Agencies whilst exercisingic functions.

The Appeals Chamber

- Appeals from both the Criminal and the AdministratChambers can be brought before the
Appeals’Chamber.

1. Theéelectoral appeals

As indicated above, the Working Group found thanpetence in electoral appeals should be
given to the State Court of Bosnia and Herzegoamauggested by the Venice Commission in
its Opinion on the competence of Bosnia and Henziegoin electoral matters. The State Court
of Bosnia and Herzegovina would indeed seem tohleenmost appropriate body to perform

judicial review in electoral matters, notwithstamglithe competence of the Constitutional Court
of Bosnia and Herzegovina to consider appeals artgpander the Constitution.
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The Draft Election Law of Bosnia and Herzegovina, currently under consideration by the
competent authorities in Bosnia and Herzegovinayiged in its early version (28 July 1999) for
appeals to be brought before an Election Complaints Appeals Council (hereafter ECAC), a
body set up by the Electoral Commission of Bosmid Blerzegovina. This was criticised by
Venice Commission experts, Prof. Owen and Prof R@eL (99) 40 and 41), who were
concerned by the fact that the draft law did nokenany reference to a control of decisions of
the Election Commission by an independent judiotaly. Prof Owen stressed in this respect that
the ECAC could not be regarded as a judicial body.

A fresh version of the Draft Election Law (OctoldE399) provides for several means for the
protection of the electoral right. These includeegls to the ECAC but also appeals to an
Appeal Council. The latter is a body establishedeunthe Election Law. It consists of five
members, of whom four are elected by the Parliammefiteach entity and the other by the
President of the European Court of Human Rightsmbess of the Appeals Council are
appointed for five years. The Appeals Council impetent to hear appeals against decisions of
the Election Commission or the ECAC which restaigterson’s right to vote and to be elected or
impose fines or other sanctions provided for indheft election law. The Appeal Council may
remove a candidate from a list, impose a fine, ¢ddificate” a political party, annul an election
and order the election to be repeated.

This new body may be regarded as a body of judi@lire performing judicial control of the
electoral process. If such a body is establishedctimpetence of the Appeals Chamber of the
Court of Bosnia and Herzegovina to hear appeatddatoral disputes will become superfluous
andthe Working Group would recommend not to include such a competence within the list

of competencies of the State Court.

However, the Commission may find it appropriatetaw the High Representative’s attention to
the fact thathe creation of one more judicial body (with partly international composition)
could be avoided by assigning competence to hear electoral appeals to the Court of the
State of Bosnia and Her zegovina.



