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THE REQUEST FOR AN OPINION

1. On the 23 September 1999 the Bulgarian delegatothe Council of Europe
asked the Venice Commission to give an opinion earing certain amendments to the
Penal Procedure Code of Bulgaria which are theestilgf disagreement between the
members of the delegation. The Code was promulgattide State Gazette, No. 89 of
1974, and the amendments in question are contamélde Law amending the Penal
Procedure Code promulgated in the State GazetfEONis 6 August 1999.

2. The amending Law is a substantial document a@nta255 sections. The Penal
Procedure Code itself runs to some 466 articlesynsfrwhich have been amended by
the 1999 amending law. The Venice Commission tleeee$ought clarification from the
Bulgarian delegation as to the precise constitaliagssue which arises and which is in
dispute. It was made clear that the Commissionccoat examine the Code as a whole.

The delegation replied, by telephone, to the efieat the issue which was in dispute was
whether the amending law in question infringed upgm independence of the judiciary
by giving to the police powers to investigate gyéapart of criminal cases. No reasons
were advanced to support this proposition.

THE AMENDMENTS TO THE LAW

3. Under the Penal Procedure Code in operationr gdothe amendments the
procedure regarding investigations was as follows:-

0] Preliminary investigation was to be carried by examining magistrates
and assistant examining magistrates, in co-operatiith the respective
bodies of the Ministry of Interior (Article 48 (1))

(ii) These enquiries were “under the guidance auwpbervision of the
prosecutor” (Article 48 (3)).
(iif) In exercising guidance and supervision theosgcutor had extensive

powers, including power to give instructions, tguest, study and verify
all materials collected, to demand the case fite,take part in the
preliminary inquiry, to remove the persons condwgtihe inquiry, to
transfer the case file to another body of inquawd to revoke unlawful
and unjustified decisions. (Article 176). His insttions to the magistrate
were mandatory (Article 178), subject to an apptalthe superior

prosecutor.

(iv) Separate investigations could also be caroet by the prosecutor after
completion of proceedings by the examining madistréArticles 48 (2)
and 177).

(V) In Bulgaria the prosecutors are an integrak parthe judicial branch of

government (Constitution of Bulgaria, Article 117).
4. The Amendments to the Penal Procedure Coderhade the following changes:-
® In cases where preliminary proceedings areb® carried out, the

examining magistrates continue to act as the ilyetstg bodies (Article
48 (1)), and remain under the guidance and supenvisf the prosecutor
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(Article 48 (3)). The prosecutor's powers over thetivities of the
examining magistrate are undiminished (Articles arié 178).

The prosecutor may now conduct a separate ign@i the preliminary
proceedings, not merely after their completiontigde 177).

The cases in which preliminary proceedings arandatory are set out in
Article 171 of the Code.

In addition, preliminary proceedings shall mstituted where there is a
legal occasion and sufficient information aboutsgpetrated crime. “Legal
occasion” include information to the prosecutore@amining magistrate
about a crime, press articles, the making a coioiesy direct discovery
of signs. Anonymous complaints are not admissiAlti¢les 186, 187 and
188).

Preliminary proceedings may also be instituedtere it is necessary to
carry out urgent investigative actions. (Articig612)).

Under the amended Code, where no preliminancgedings are carried
out, the investigating bodies are to be the inqoé#ters in the Ministry
of Interior (Article 48 (1)). Inquest officers aeenployees of the Ministry
of Interior designated by order of the Minister aridr crimes under
Articles 242 and 251 of the Penal Code, maybe tlstomns employees
designated by common order of the Minister of tikerior and the
Minister of Finance.

Under Article 48 (3), the investigating bodieontinue to be under the
guidance and supervision of the prosecutor.

Notwithstanding their appointment by the NBter and their status as his
employees, Article 9 of the amended Code provitlas the investigating
bodies “shall be independent in implementing tHainctions and shall
obey only the law”.

Article 191 deals with the situation where ihe@re no sufficient data for
institution of preliminary proceedings and no urgewestigative actions
are necessary. In such cases

“the examining magistrates, the respective bodieghe Ministry of
Interior and other administrative bodies, as predithy law, shall conduct
preliminary inspection and shall notify the progecuhereof. Preliminary
inspection may be carried out as well by orderh& prosecutor. In all
cases the respective bodies shall perform the dtispe under the
supervision and guidance of the prosecutor and seyl be obliged to
notify him of its results within a time limit seyim.”

Furthermore:

“In the course of preliminary inspection no invgative actions, provided
in the Code, shall be allowed, except inspectionhensite of the incident
and the relevant search and appropriation and ragation of eye-
witnesses, where the immediate conduct of sucbracis the only way to
collect and preserve evidence. The examining nraggstshall notify
forthwith the prosecutor about any such actions.”

The respective bodies of the Ministry of thdéehior are conferred with
functions where preliminary proceedings againstnamkn perpetrators are
instituted. The prosecutor or examining magistiate assign to them the
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search for the perpetrator (Article 192a). Theytardeliver the materials
collected to the magistrate where they considel thave collected
sufficient data incriminating a certain person.

(xi) The examining magistrate, under Article 20idependently decides what
investigative actions must be carried out. He nesuire the bodies of the
Ministry of Interior to assist him in carrying oseparate investigative
actions (Article 201a).

CONLUSIONS

5. The complaint made by certain members of theg@idn Delegation to the
Parliamentary Assembly of the Council of Europé¢hiat the amendment to the code of
Criminal Procedure infringes upon the independericthe judiciary by giving to the
police powers to investigate a large part of crathitases.

6. It is difficult to conclude that the text of thoposed amendments provides a
factual basis for the complaint. In the first imgta, as can be seen from the analysis of
the new provisions in paragraph 5 above, the tesinsff investigative functions relates
solely to the cases in which preliminary proceesliage not to be carried out; that is to
say, to less serious cases or to cases in whiehpetpator has not yet been identified, as
well as to case in which the examining magistr&tguests assistance. Secondly, the
powers of the relevant bodies are in all casesstexercised under the supervision and
guidance of the prosecutor who has the statuguafiaial officer.

7. Moreover, it should be noted that there is rgalerinciple according to which

preliminary investigative functions must be carraa by or subject to the control of a
prosecutor or judicial officer. Particularly in camn law countries the function of
investigating crime is considered as an executote la the Guidelines on the Role of
Prosecutors adopted by the Eighth United NatiomgEss on the Prevention of Crime
and the Treatment of Offenders adopted at HavandaCin 1990 (“the Havana

Guidelines”) it is provided as follows

“10. The office of prosecutors shall be strictlypamted from judicial
functions.

11. Prosecutors shall perform an active role imural proceedings, including
institution of prosecution andyhere authorised by law or consistent with local
practice, in the investigation of crime, supervision ovee tlegality of these
investigations, supervision of the execution ofrtalecisions and the exercise of
other functions as representatives of the pubterést.”

(emphasis added)

In the Prosecution Standards of the Internatiorsedo&iation of Prosecutors adopted on
23 April 1999 the preamble statéster alia

“WHEREAS the degree of involvement, if any, of prostors at the investigative
stage varies from one jurisdiction to another”

In paragraph 4 it is stated as follows:-

“prosecutors shall perform an active role in criatiproceedings as follows:
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(a) where authorised by law or practice to pgtte in the investigation of crime,
or to exercise authority over the police or othevestigators, they will do so
objectively, impartially and professionally.”

8. There are two possible abuses which should beided in relation to
investigatory powers. The first is that the poweilsbe used to prevent the institution of
investigations which ought to be carried out; thkeond is that the powers will be used to
carry out investigations for the purpose of harasgnor intimidation where there is no
justification for an investigation. Under Article92 of the revised Bulgarian Penal
Procedure Code the prosecutor and examining mafgstetain the power to institute
preliminary proceedings. The bodies of the Miyistf Interior have no power to prevent
them doing so. Where those bodies carry out ingastin outside the scope of
preliminary proceedings they do so under the sugiervand guidance of the prosecutor
(Articles 48 (3) and 191). The text of the codegrétiore, contains guarantees against
such abuses which could not take place solely ennitiative of the investigating bodies
designated by the Ministry of Interior.

9. | therefore conclude that the amendments to Reeal Procedure Code of
Bulgaria which give powers to investigate crimesfticers of the Ministry of Interior do
not infringe upon the independence of the judiciary



