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l. I ntroduction

1. In April 1999, following the consultative refadum on the possible
amendment of the Constitution of Moldova organidgdPresident Lucinschi, the
Committee on the Honouring of Obligations and Cotmmants by Member States of
the Parliamentary Assembly of the Council of Eutogecided to ask the Venice
Commission to follow constitutional developmentghe Republic of Moldova. The
Venice Commission was informed of this decision leyter of 3 May 1999.
Furthermore, on 25 May 1999, the Commission was ad&ed to look at the question
of constitutional reform by the Parliament of Mokdo

2. On 9 June 2000, the Parliamentary Assembly @fGbuncil of Europe asked
the Venice Commission to examine all projects autye examined by the
Constitutional Court and by the Parliament.

[ Cooperation between the Venice Commission and the Moldovan
authoritiesin 1999

3. On 1 July 1999, following the consultative refedum on the possible
modification of the Constitution, the Presidenttbé Republic of Moldova, Mr P.

Lucinschi, signed a decree setting up a Nationah@itee to draft a law amending
the Constitution of the Republic of Moldova (Consgipnal Committee). Its aim was
to propose changes which would reinforce the rélthe executive. In the space of
two months, the Constitutional Committee presenitedVenice Commission with 4
versions of draft constitutional modifications, af which aim to establish a
presidential régime in Moldova.

4. Another draft reform aimed at setting up a pankntary régime in Moldova
was also presented (the text proposed by 38 Patiardeputies). The Venice
Commission was asked to examine the draft on 9 20@€. The opinion of the
Venice Commission is attached to this report in éogix Ill.

5. At its 4F' plenary meeting in December 1999, the Venice Ccsion
adopted an interim report on constitutional refamthe Republic of Moldova and
transmitted it to the Parliamentary Assembly of @auncil of Europe (CDL (99) 88).
The Venice commission had expressed the desireathparties concerned continue
to seek a consensus on the methods of constitlitieioam.

6. As explained in the introduction to this texie Venice Commission examined
the proposal of the 39 deputies (the opinion of WMe®ice Commission appears in
Appendix 1l to this report) and had stated in itgelim Report that the text was in
conformity with democratic standards.

7. On the other hand, the Venice Commission consitehat the Constitutional
Committee’s draft contained a number of elementghvbid not allow confirmation
that it was in conformity with European democratiandards. At the same time, the

! See pages 4-6 and 10 of the Interim Report on dhetitutional reform in the Republic of Moldova
prepared by M. Serihy HOLOVATY (Member, Ukraine), ®lorgio MALINVERNI (Member,
Switzerland), Mr vital MOREIRA (Member, Portugally Kaarlo TUORI (Member Finland), Mrs



draft in its entirety was unacceptable to the Baréint. The observations by the
Venice Commission are outlined in the Interim Reépoesented to the Parliamentary
Assembly in December 1999.

I1l. Thework of the Mixed Committee

8. During his official visit to Moldova from 6 to December, the President of
the Parliamentary Assembly of the Council of Eurdp®d Russel-Johnston made an
urgent appeal to the President of Moldova and écPtarliament, urging them to reach
a compromise on the subject of constitutional éonfivhich opposes both sides on
the manner of reinforcing the executive. Furtheenbie suggested “that a committee
of wise persons, comprising members of the Moldgvariiament and personalities
nominated by the President of the Republic, cowdh the help of the Venice
Commission of the Council of Europe, draw up sucompromise®.

9. Following this appeal, the President and thdidaent of the Republic of

Moldova decided to create, in February 2000, a Wlix@gommittee who would

elaborate a single draft of constitutional amendsen This Committee would

comprise three representatives of the Presidentlaréd of the Parliament. The two
sides had asked that this committee be chaired b MValinverni, member of the

Venice Commission, who had accepted this proposal.

10. The Mixed Committee would meet three times9@nd 10 March, on 26 and
27 May in Chisinau and on 7 and 8 April in StragigouThe Mixed Committee had
prepared a draft proposal of the revision accepyeall the members (the text appears
in Appendix | to this report). The final text wagrsed by the members of the Mixed
Committe€®.

11. As already stated above, the draft constitetesompromise between the
Parliament and the Constitutional Committee. Nehedess, the participants were
unable to agree on the two following important psirthe right of the President to
dismiss the Prime Minister and the organisationhef electoral system. On the first
guestion the parliament categorically refused tacede this right to the Head of
State. As for the electoral system, the parliaamsms considered that this reform
should be made at a later date by way of changes toade to the Electoral code.

12. In this connection it is necessary to mentatna time when the work of the
Mixed Committee was still in progress, the Presiddrthe Republic had submitted a
new draft reform for examination by the Constitob Court. The authors of the
draft indicated that they had based themselves@mnesults of the work of the Mixed
Committee who were working under the aegis of trenite Commission. When
examining this text, one can establish that thezaraportant differences between the

Florence BENOIT-ROHMER (Expert, France, Mr Joan VRO (Expert, Spain) adopted by the
Venice Commission at its #Plenary meeting (Venice, 10-11 December 1999), D&d (99) 88.
? Press Release of 7 December 1999; Strasbourg, @afriurope.

% Mrs Postoiko, Member of the Mixed Committee haddeecnot to sign the text before consulting her
Parliamentary Group (Communist Group), even thosyle personally was in agreement with the
drafting of such a text.



text proposed by the Mixed Committee and the tegpared by the President (the
opinion of the Venice Commission appears in Appeidito this report). Following
the request from the President of the Mixed Conmmitand the Secretary of the
Venice Commission, the President of the RepubliMofdova accepted to respect a
moratorium on all the work in the field of constiamnal reform until the Mixed
Committee had finished its work. The Parliamentlididwise for the proposals made
by 39 and 38 parliamentarians already presentétet®arliament.

13. In accordance with the provisions of the MolgovConstitution, all draft

constitutional reforms must first be examined by @onstitutional Court. It is now up
to the President or to the Moldovan Parliamentubnsit the draft prepared by the
Mixed Committee to the Constitutional Court. Moregvthe drafts of the 39 and 38
members of the Parliament, already presented t€tmestitutional Court, are with the
Parliament, whilst the Presidential draft is sslibject to examination by the
Constitutional Court. None of the texts have biemally withdrawn. It is therefore

uncertain that the text established by the Mixech@ittee would be accepted.

14. As it has been already mentioned, opinionshef Yenice Commission on

other projects appear in Appendix 2 to 4. In thegmions the Commission limited

itself to highlight, often in a very concise wapetmost important problems. This
approach can be justified by the fact that thei®@adntary Assembly transmitted its
request only a few days before the meeting of the@ission and that the existence
of a text of compromise would make void all othegsjects.

IV. Conclusions

The Venice Commission is extremely proud that themipers of the Mixed
Committee were able to agree on a compromise ¢exhé constitutional reform. The
amendments proposed taken into account the exper@ndifferent European States
and the needs of Moldova, and at the same timedemably reinforce the Executive
without undermining the principle of separationpaiwers. The Venice Commission
is hopeful that the text, which is the result ahjovork by the representatives of the
Parliament and the Constitutional Commission, wikhve the support of the
authorities and the different political forces eggnted in Parliament.



APPENDIX |

Chisinau, 27 May 2000

JOINT COMMITTEE
RESPONSIBLE FOR PROPOSING A DRAFT REVISED
CONSTITUTION FOR THE REPUBLIC OF MOLDOVA

PROPOSALS
FOR THE AMENDMENT
OF THE CONSTITUTION
OF THE REPUBLIC OF MOLDOVA
ADOPTED IN CHISINAU ON 27 MAY 2000

CHAPTER IV
PARLIAMENT

1. The Joint Committee has examined two proposalseforming the electoral
system, one from the Constitutional Committee whwbuld entail electing 70
members of Parliament on a single-seat majorityisbasd 31 by proportional
representation, and another which would entailtelgall the members of Parliament
by proportional representation in the constituesici@he Joint Committee has not
been able to agree on either of these systems.

2. Letter "b" of Article 66 will read as follows:

"b) To call referendums within the meaning of Ai@5."

3. The Third Section will be headed as follows: distative procedure and
referendums”.
4, Article 72 is maintained in its 1994 version.
5. Article 74 will read as follows:
Article 74

The passing of laws and resolutions

1) Constitutional laws shall be passed in accardamth the procedure provided
for under Title VI of the Constitution.

2) Organic laws shall be passed by majority votenajority of elected deputies
based on at least two ballots.

3) Ordinary laws and resolutions shall be passethéynajority of the votes cast
by the members present in session except wherewoiee provided for in the
Constitution. However, for such acts to be pasdddast half of the members must
be present.

4) Parliament shall examine bills introduced by @®mvernment, as well as bills
accepted by the latter in accordance with the oadher priorities established by the
Government. The Government may decide to askithdiills be examined under
urgent procedure.



5) The rules of procedure of Parliament shall sgthfthe procedures for passing
organic laws, ordinary laws and resolutions, intcigdurgent procedure.

6) The laws shall be submitted to the PresiderthefRepublic of Moldova for
promulgation.

6. Article 75 will read as follows:

Article 75
Referendums

1) Problems of utmost gravity or urgency confrogtithe Moldovan society or
State may be resolved by a Republic-wide consuétattferendum. A consultative
referendum on matters of national interest may aked by the President or by
Parliament following mutual consultation in accarda with the legislation in force.

2) Constitutional referendums shall be organised am in compliance with
Articles 142 and 143 of the Constitution and witik tegislation in force.

3) Problems of major importance for a given logatitay be submitted to a local
referendum in accordance with the legislation mcéo

CHAPTER YV
THE PRESIDENT OF THE REPUBLIC

7. Article 77 will be supplemented by a paragrapbkaling as follows:

"The President of the Republic shall ensure readpet¢he Constitution and the
proper functioning of the institutions. For thiarpose, he shall act as a mediator
between the state authorities and between the &tdtsociety."”

8. Article 82 will read as follows:

Article 82
Nomination of Gover nment

1) Within no less than fifteen days and no moren tthérty days of the convening
of Parliament and following consultation with therfmmentary groups, the President
shall propose to Parliament a candidate for thécefbf Prime Minister. The
candidate must be elected by an absolute majofitglacted members within ten
days. The person thus elected must be appointeldebiPresident of the Republic of
Moldova.

2) If the proposed candidate is not elected witemdays, Parliament may elect a
Prime Minister by a majority of its elected memberthin fourteen days of the ballot
provided for in paragraph 1 above.

3) If no candidate is elected within this time lima new ballot shall be held
immediately, following which the person obtainirige thighest number of votes shall
be deemed elected. If the person elected obtamsjarity of votes of the elected
members of Parliament, the President must appdmt within ten days of the
election. If the person elected fails to obtaiattmajority, the President shall either
appoint him within ten days or dissolve Parliament.



4) Ministers shall be appointed and dismissed kyRresident at the proposal of
the Prime Ministet

9. Article 85 will read as follows:

Article 85
Dissolution of Parliament

1) In cases where it is impossible to elect thenBrMinister in accordance with
Article 82 paragraph 3 and where a motion of nofidence within the meaning of
Article 106(1) has been passed, the PresidenteoRtpublic, following consultation
with the parliamentary groups, may dissolve Pamdiam

2) Parliament may not be dissolved during a stateneergency, martial law or
war.

10.  Article 88f) will read as follows:
"f) call referendums within the meaning of Articé."
11.  Article 93 will be supplemented by a paragr8pkading as follows:

"Laws amending the Constitution shall be promdddty the President of the
Republic of Moldova within 15 days following theapproval by referendum or 100
days after the passing of the law if no constinaloreferendum has been initiated
within that period."

Chapter VI
GOVERNMENT

12.  The title of Article 96 will change to "The eobf the Government and the
responsibility of its members". The present papbr2 will be replaced by the
following text:

"2)  The members of the Government shall bear palitresponsibility for the
management of their ministries within the termsaklthed by the Constitution and
the legislation in force."

13.  Atrticle 98 will be entitled "Taking up of offg¢. The first three paragraphs
will be deleted.

14. In Article 102 of the Constitution, "Acts of Grnment", the following
amendments and additions will be made:

a) In paragraph (1), incorporate the wboddinances"after the word issues.

b) After paragraph (1), a new paragraph (2) wilinserted, reading as follows:
"(2) The ordinances shall be issued in accordantdeAvticle 106(2)."

C) Previous paragraphs (2) and (3) become paragi@pland (4) respectively.

* The members of the Constitutional Committee Welieat the President must have the power to
dismiss not only the members of the Governmerdlbatthe Prime Minister. This point of view is not
shared by the parliamentarians.



15. Article 104 will read as follows:

"The Government shall supply Parliament with adl thformation and documents that
it and its committees and individual members mayest."

Chapter VIII
RELATIONSBETWEEN PARLIAMENT AND GOVERNMENT

16. Article 106 will read as follows:

Article 106
Positive motion of no confidence

1) Parliament may carry a motion of no confidenaethie Prime Minister if
initiated by at least one-quarter of the members.

2) Parliament may express its opposition to thenBMinister only by electing a
successor by the majority of the members and bygdke President of the Republic
to dismiss him. The President must accede tordgsiest and appoint the person
elected.

3) The motion of no confidence shall not be exaunhingtil at least 3 days have
elapsed from the date when it was brought beforksaif@ent.

17.  An new Article 106(1) will read as follows:

Article 106(1)
Committal of responsibility by the Gover nment

1) The Government may engage its own responsiliiiore Parliament for a
programme, a general policy declaration or a bill.

2) The Government shall be dismissed if a motion@tonfidence tabled by at
least one-quarter of the members within three dallswing the tabling of the
programme, general policy declaration or bill, &sped by the majority of the elected
members.

3) If the Government is not dismissed in accordawmite paragraph (2), the bill
tabled shall be deemed passed, and the Governrhalitb® under obligation to
implement the programme or general policy declarati

4) If the motion of no confidence is passed, theskient may dissolve
Parliament within 21 days. The right of dissolntghall expire as soon as Parliament
has elected a new Prime Minister by the majoritthefelected members.

18. A new Article 106(2) will read as follows:

Article 106(2)
Delegation of legidative power

1) The Government may ask Parliament, with a vi@wvirhplementing its
programme of activities, to authorise it to adogtimances in a given sphere, for a
certain period of time.



2) Parliament grants the Government the authooisgirovided for in paragraph
(1) above by passing an organic law of authorigatichich must state the sphere and
time limit in which such ordinances are to be issue

3) Ordinances shall enter into force at the timéhefr publication. They are not
to be promulgated. The bill approving the ordirenc ordinances shall be submitted
to Parliament under the terms established by theofaauthorisation. Any failure to
comply with the time limit shall result in the ceas of the effects of the ordinance.
If Parliament does not reject the bill approving trdinances, the latter shall remain
in force. Following the expiry of the time limitentioned in paragraph (2) above, the
ordinances may be repealed, suspended or modifigchy law."

TITLEIV
NATIONAL ECONOMY AND PUBLIC FINANCE

19.  Article 131 WNational public budget® of the Constitution will be
supplemented by a new paragraph 4, reading asvillo

"4)  Any legislative initiative or amendment resofiin an increase or a reduction
in budgetary income or borrowing, or an increaseeduction in budget expenditure,

may be adopted only after such increases or rexhgcthave been agreed to by the
Government."

Paragraphs 4 and 5 will become paragraphs 5 aesp@ctively.

TITLEV
CONSTITUTIONAL COURT

20.  Article 135 a) and f) will read as follows:

"a) enforces on notification constitutional reviefvlaws and orders of Parliament,
Presidential decrees, ordinances and decision®eéi@ment, as well as international
treaties endorsed by the Republic of Moldova.

[...]
f) ascertains the circumstances justifying the sasjpn from office of the President
of the Republic of Moldova or the interim office thfe President of the Republic of
Moldova."
TITLE VI
REVISING THE CONSTITUTION®
21.  Articles 142 and 143 will be supplemented #s\ics:

Article 142
Limits of revision

® The representatives of the Constitutional Conemitielieve that this title must include provision
stipulating that Parliament may not refuse the fajdof a constitutional referendum and
constitutional amendment if initiated by 200,00zeins. The representatives of Parliament do not
agree with this proposal.
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1) The provisions regarding the sovereignty, indejeace and unity of the State,
the provisions set forth in Articles 1 to 6 abowas well as those regarding the
permanent neutrality of the State may be revisdy lon constitutional referendum by
a majority vote of registered voting citizens.

2) No revision shall be allowed if it results ireteuppression of the fundamental
rights and freedoms of citizens or of the guarantdehose rights and freedoms.

3) The Constitution may not be revised in a stéteadional emergency, martial
law or war.

Article 143
The Law on Constitutional revision

1) Parliament must vote on any revision of the @art®n within® no more than
eighteen months following the date on which thetdmas submitted. The law must
be passed by a two-thirds majority of the members.

2) The law on constitutional revision shall entetoi force 100 days after the
passing of the law by Parliament and the publicatd the draft in theMonitorul
officiel, unless a constitutional referendum is initiatgd200,000 citizens or by the
President of the Republic within the aforementiopedod. If such a step is taken,
Parliament, having first obtained the opinion o tRonstitutional Court, shall
organise the constitutional referendum in accordawith the law.

3) If the constitutional referendum provided for Article 142 (1) yields a
negative result, the law submitted to the referemgtall be deemed null and void.

4) If the constitutional referendum provided for paragraph 2 above yields a
negative result, the law submitted for approvalldtedeemed passed.

Done in Chisinau on 27 May 2000 in triplicate ie thresence of:

Giorgio MALINVERNI
Chairman of the Joint Committee

Mihai PETRACHE (signature)
Anatol PLUGARU (signature)
Maria POSTOIKO

Eugen RUSU (signature)
Vladimir SOLONARI (signature)

® The Parliamentary representatives propose thatvilrds "no less than six months" be included at
this point. The representatives of the ConstihdgldCommittee do not agree with this proposal.
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APPENDI X II

REMARKS
ON THE PROJECT OF REVISION OF THE CONSTITUTION
OF THE REPUBLIC OF MOLDOVA
PRESENTED BY 39 DEPUTIES OF THE PARLIAMENT

by Mr V. MOREIRA
(Portugal)

1. The project of constitutional reform that has bpezsented by the Parliament
of the Republic of Moldova aims at the strengthgrofithe constitutional position of
the executive. The innovations that are sought afee four:

0] The government gets the power to establishripyidor the parliamentary
discussion of the governmental projects of legistator of other projects laid
before parliament which it is interested in, aslhaslthe adoption of an urgent
procedure for the parliamentary discussion therdaft. 74 of the
Constitution).

(ii) The government may engage its own respongjbidefore parliament by the
way of the presentation of a political programmedezlaration of general
political importance or — most importance of alla—project of legislation,
which shall be considered as adopted unless a @bteo confidence is
approved by parliament (art. 706

(i)  The government may legislate through "ordioas’, providing that it gets
previously a legislative delegation from parliamgnt. 108);

(iv) At last, no piece of parliamentary legislation $hmd adopted by parliament
when it implies the increase of the budget expensdbe decrease of budget
revenues without the consent of the government.

All of the proposed changes to the Moldavian Couttin have their source in the
democratic European constitutions, specifically fFinench Constitution of 1958. But
this circumstance does not spare the necessary sfudach one of the proposed
changes.

2. The power of the government to establish priorities the projects it is
interested in upon the parliamentary agenda comes fart. 48 of the French
Constitution. It states that the agenda of bothndexs of parliament shall give
priority, according to the preferences of the gaweent, to the projects presented by
itself or to the projects of the members of parkamthat are accepted by the
government.

There is no reason to think that such an execuyixélege runs against the essential
rules of parliamentary democracy. Of course prowisishould be taken in order that
this prerogative of the executive does not elingnattogether the autonomy of
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parliament to set its own agenda and to discussléiye projects other than those
presented or supported by the executive, spedifithbse that are tabled by the
opposition parties. But apart from that preventiame should accept that the
government, which has been approved by parliamemntitled to the actual means
that it feels to be necessary to implement itsslagive program.

3. The new article 106has its recognisable source in the French Cotistittoo
(article 39, 8§ 1 and 3).

According to it, the government may decide to ergiég own political responsibility
before parliament upon a political program or dextlan or upon a project of law. In
that case those documents are considered to hawneapproved by parliament unless
a vote of no confidence is proposed by a certambar of members of parliament
and approved against the government.

The peculiarities of these rules are twofold: fitkte government wins an implicit
vote of confidence inasmuch as there is no actatd wf confidence but only the
absence of a vote of no confidence; second, thegdtive" vote of confidence may
involve the automatic approval of a project of laithout an actual discussion and
vote of it by parliament. This scheme amounts tongi to the government a speedy
way of forcing the approval of legislation that etiise could meet the disapproval of
parliament.

It is not difficult to raise a few objections agsiirthis rule that allows the government
to pass important legislation without the need of explicit approval by the
representative assembly. May be that in this we@rehing the very frontiers of the
parliamentary prerogatives in a representative @eacy. But the objections should
not be overestimated. The French experience shbatsthis is not an unbearable
sacrifice of parliamentary privilege.

4. The delegation of legislative powers by parliamepbn the government is
nowadays a very common feature of parliamentaryateaties.

Typically we find two main ways of government ldgiton. One is the delegation of

legislative powers by parliament, for a certairuessand on a temporary basis, and
usually without the need for the parliamentaryfiedtion of the law issued by the

government. The other sources of government ldgslare the situations of urgent

necessity, in which there is no previous delegatimut that require parliamentary

ratification within a short period of time. This the system that is adopted for
example by the Italian and the Spanish constitstion

The Moldavian project is a very cautious one. Tékegation should require:
(1) A request by the government regarding the imm@atation of its own program
of activities (which is submitted to parliament whéhe government is

appointed);

(ii) The approval of the delegation by parliamemiough an "organic law", that
means a law approved according to the specificquioe of article 74(1) of
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the Constitution, which requires a double votehaf majority of the members
of parliament.

(i)  The identification of the subject of the walidbe "ordinance" of the
government, as well as the time in which the gowvemt enjoys the delegated
legislative powers;

(iv)  The eventual ratification of the ordinancegmrliament.

Again, the main source of this constitutional prsifon is the French Constitution
(article 38). Nevertheless one should bear in ntivad in France there is a separation
between the domain of parliamentary law (art. 3®) the domain of the government
regulation (art. 37), in which the government esjogal primary normative powers,
with no need of parliamentary delegation. On thet@oy, in the domain of the
government regulation parliament is not allowedeigislate. This is not the case in
Moldova, where the government has no such paratédiie powers of its own, and
where the regulation powers of the executive arannenly for the implementation
of the parliamentary laws. In Moldova every issuelohgs to the domain of
parliamentary law. Thus, the proposal of constitugil change should be rephrased in
order to take account of the different constitugiloinamework.

5. The prohibition of the adoption by parliamenteyislation that could involve
an increase in the government expenditure or theedse of the government revenue
is also very common nowadays in several constitgtiof parliamentary democracies.
Constitutional provisions to that effect may berfdufor example, in the German
Grundgesetz of 1949 (article 113) or the Spanistsittution of 1978 (article 134(6)).
But the immediate source of the Moldovan projecbnse again the wording of the
French Constitution (art. 40).

This limitation of the parliamentary prerogative isot incompatible with
parliamentary democracy. It may be a necessary itomdfor the ability of the
government to get along with its policies, espdgiainder conditions of budget
constrictions. There are no reasons whatsoevertdeznn this solution.

6. The aim of the proposed constitutional changadoaldova is confessedly the
strengthening of the executive position in the feamrk of the constitutional system
of government.

A strong executive is not necessarily against aarintary democracy. On the
contrary, it is weak executives and governmentinity that are very often a threat
to parliamentary democracy.

A fair balance between parliamentary sovereigntg government strength is the
main concern of the so called "rationalised paréatarism" parlementarisme
rationnalis@ since the earlier decades of this century, wiiiek been the remedy
indicated for the weaknesses of traditional pamiatarism in continental Europe,
mainly the political instability brought about biet excessive dependence of the
executive from parliament.
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It needs no emphasis the assertion that parliamed&nocracy should "deliver the
goods" in order to ascertain its own legitimacy andeptance. That means essentially
to ensure efficient and stable governance of thigypdhe "excess of parliament” is
very seldom a virtue. Provided that the governmemhains accountable before
parliament and cannot act against its will, parkatary democracy leaves enough
ground for a vast array of provisions with the afrstrengthening the constitutional
and political position of the executive within tegstem of government.

No wonder that the changes which are being disduss#loldova have their main
source of inspiration in the French Constitution 1858, which is without doubt
where the executive enjoys the strongest positisiawis the parliament.

6. A final remark is necessary to call the attemtio the fact that the Moldovan
Constitution, although belonging to the family diet parliamentary forms of
government, has a few peculiar features that ptesene similarities with the French
semiprésidentialisme

It is indeed a parliamentary system of governm@&here is the political fiduciary
relationship between parliament and the execufilee government is appointed
according to the parliamentary majority (if theeedne). The government needs a
parliamentary vote of confidence to be confirmedoffice, once appointed by the
President of the Republic. Afterwards it can be sevay be the means of a vote of no
confidence. On the other hand the President oR#gublic may dissolve parliament
if it becomes impossible to form an executive wittine framework of the existing
composition of the assembly or if there is a deedlooncerning the approval of
legislation. All these are typical features of fagliamentary system of government.

But there is more to it. The President of the Réipub elected by direct popular vote
and has a number of important powers of its owriclwhe can exercise without the
need of ministerial countersignature. Among theswvgrs may be counted those
indicated in articles 83-88 of the Constitution. $@f these are not common in
traditional parliamentary forms of government, whéhne chief of State, be it a king
or a president, has mainly a representative rab¢,am actual intervention in the
political process.

Thus, in Moldova (as well as in other European igamtntary democracies like
Finland, Austria, Portugal, Ireland, Iceland, et@arliament is not the only
constitutional organ of the State to representctliyeghe people. In Moldova, as well
as in France, the executive power belongs not tmthe government but also to the
President. On the other hand the government is amy accountable before
parliament but also, in a certain way, before tresident.

This is an additional reason why the proposed obsitg the Constitution of Moldova
do fit with the character of the constitutionalteys of government.
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APPENDI X Il

REMARKS
ON THE PROJECT OF REVISION OF THE CONSTITUTION
OF THE REPUBLIC OF MOLDOVA
PRESENTED BY 38 DEPUTIESOF THE PARLIAMENT

By Mr F. Luchaire (Andorra)

Projet du Parlement

Ce projet est trés déséquilibre.

Article 73: il retire au Président de la République toutdidtive en matiere
|égislative.

Article 78:  élu par le Parlement et non par le peuple, Isi@e@t de la République
perd beaucoup d’autorité.

Article 82: il n’intervient pas dans la désignation du Premiéistre.

Article 83:  sa participation aux réunions du Gouvernemepicalast.

Article 89: le texte prévoit que la destitution du Présidioit étre confirmée par la
Cour constitutionnelle ; or le texte actuel de lan€&titution prévoit la confirmation
par référendum.

Article 136: le texte retire au Président de la Républiqudrtét de désigner deux
des juges de la Cour constitutionnelle.

Au total, la situation du Président de la Répuldigst considérablement diminuée.
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APPENDIX IV

COMMENTSON THE PROPOSAL OF THE CONSTITUTIONAL
COMMISSION ESTABLISHED BY THE PRESIDENT OF MOLDOVA

by Mr K. Tuori (Finland)

Art. 66

- according to the proposal, the power to declatal or partial mobilisation and the
states of emergency, martial law and war wouldraesferred from the Parliament to
the President (cf. Art. 87, paragraph 4); the farmveuld only have the power to
ratify the President’s declaration (Art. 88, paegdr I); however, there is no provision
imposing a duty on the President to submit hisdleetaration to the parliament within
a given time, nor are there any provisions on #uall effects of the declaration as
regards, e.g., the exercise of legislative powearghe protection of fundamental
rights; the present Constitution mentions the stafeational emergency, martial law
and war as domains to be regulated by organic (Ans 72, paragraph 3m), but this
provision has been deleted in the commission’s geap(Art. 72(4)); these issues
have, however, been listed in Art. 72 paragraptas$elonging to the domain of
legislation; taking into account the importancetied matter, basic provisions should
be included in the Constitution and more specif@vsions given by an organic law

Art. 72

- according to the proposal, Art 72(3) would conta list of the domains of
legslation; the legal significance of such a Ieiywever, remains unclear; according to
paragraph t, the parliament could also pass lemislaffecting domains that are not
included in the list; this also corresponds to #tatus of the Parliament as the
supreme legislative body; this provision, howewasp accentuates the question of the
legal significance of the list

- the present Constitution has an explicit listssues to be regulated through organic
laws; this list should, in my opinion, be retained

Art. 73

the proposal for new Art. 73 seems to place thisligtye initiative of the members of
the Parliament wholly under the control of the Goweent: the Parliament is allowed
to examine only proposals, which have been appriwethe Government; thus, the
members of the Parliament would have no indeperidgigiative initiative

Art. 77

- the formulation of Art. 77(1), proposed by therouission (“... and exercises the
executive power ...") , would make the Presidem tmquestionable head of the
executive branch; this effect would be further erdeal by, e.g., Art. 83, according to
which the President would preside the meetinghefGovernment, and Art. 96(1),
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according to which the Government, as an organ xaetc@tive power, would be
subordinated to the President; these and certhier @roposals would transform the
political system in the direction of a presidensigtem; however, also the office of a
Prime Minister, politically responsible to the Rament, would be retained; the role
of the Prime Minister in the overall system remainslear

Art. 85

- the dissolution of the Parliament is a politicicision; the involvement of the
Constitutional Court in such a decision is questiia

Art. 93

- the breaking of the (suspensive) veto of the iBees would, according to the
proposal, require a qualified majority (Art 93(4fijs would considerably weaken the
legislative power of the Parliament

Art. 105

- the scope of legislative delegation accordind\to 105 would be very broad, and
the delegation could in principle cover the whotemain of legislation as defined in
Art. 72(3); thus, through an organic law, the Remlent’'s legislative power could be
transferred to the Parliament; the scope of delegahould be limited already in the
Constitution and, in addition, the organic law ddanclude precise provisions on the
domains where the Government could exercise legslainctions

- the submission of the govermental orders issuethe basis of the delegation to the
approval of the Parliament should be an absolujeirement set up by an explicit
provision of the Constitution



