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Introduction

Having been asked by the Parliamentary Assembiglkmw the developments in the revision
and implementation of the Constitutional Law of 198 human rights and freedoms and
rights of national or ethnic minorities in the Rbepa of Croatia, the Venice Commission
considered, at its #3Plenary Session, the Constitutional Law of 11 N890 amending the
Constitutional Law of 1991. In its Opinion [(CDL-R(2000) 10)], the Commission found
that the legislation in question considered lackdes at the constitutional level to regulate or
set out the framework of an effective participatioh minorities in public life and rules
pertaining to the establishment, functioning andmpetencies of bodies representing
minorities at the local and national level. The Q@uission reiterated its availability to co-
operate with the competent Croatian authoritie$ witview to preparing a new text of the
Constitutional Law on the Rights of Minorities agjuested by the Parliament of the Republic
of Croatia.

On 21 July 2000, the Government of the RepublicCobatia forwarded to the Venice
Commission for opinion a Draft Constitutional Law the Rights of Minorities in Croatia
[(CDL (2000) 62)].

The Venice Commission Rapporteurs, Mr Franz MATS®&HHr Pieter VAN DIJK and Mrs
Hanna SUCHOCKA, and Mr Alain DELCAMP, Chairman bketExpert Committee of the
Congress of Local and Regional Authorities of Eerap charge with the monitoring of the
European Charter of Local Self-government, considehe draft law at a meeting held in
Paris, on 1 September 2000 and subsequently ore@@r8ber 2000, in the presence of Ms
Lidija LUKINA, Vice-Minister of Justice, and Ms Sgn TABAKOVIC, President of the
Council of National Minorities in Croatia.

[At its 44" Plenary Meeting (Venice, 13-14 October 2000), @@mmission adopted the
following opinion on the basis of the comments Iy Rapporteurs]

1. General comment

The Commission is of the opinion that the new difaft constitutes an important step
forwards in the protection of national minoritiesCroatia. It provides a comprehensive and
coherent framework for further legislative and degnry action in the field of minorities’
protection.

However, several aspects of the draft law needetalarified and the Commission would
stress, in this respect, that preparatory work fwn draft law might take more time than
expected.

The Commission underlines its support for thisdkdive operation whose positive outcome
is of utmost importance. It reiterates its avaiibto further co-operate with
the authorities in this sphere of work.

2. Leqal effects of the new Constitutional law

The Commission observes that the draft Constitatidaw does not clearly state which
provisions of the Constitutional Law of 1991 areagated and which remain into force.



It finds that a clear statement in this respectasessary as this is of utmost importance for
legal security. Interpretation on the basis of haciple lex posterior derogat priormay be
of some help but does not seem to offer the reduseeurity.

The Commission would rather agree with the approalsith the Croatian authorities also
seem to favour, which is to entirely replace then&itutional law of 1991 with the new

Constitutional Law, provided that the essenceglits enshrined in the Constitutional Law of
1991 as well as all elements of preceding lawspenitical commitments which it is desirable

to retain will be re-introduced in the new Law. Wver, if this approach is followed, this
should be clearly indicated in the draft.

Furthermore, the Commission finds that Article 3Otlee draft Law (according to which
“acquired rights cannot be restricted by the new”)Janeeds further clarification. In
particular, the question is raised as to whethe& gmovision is likely to apply to rights
contained in the Constitutional law of 1991. Irésninded in this respect that the 1991 Law
contained a series of special status provisionswels as reference to rights concerning
proportional representation in Parliament but atsdghe Government and in high judicial
bodies for minorities making more than 8%) beftre amendments of 11 May 2000 (see also
point 8 below). Article 30, as it stands, may gikie impression that special status provisions
are re-activated.

The Commission would suggest that the drafters Ishoansider rewording Article 30 as
follows: “The rights of national minorities acquirdy international agreementsefore the
date this constitutional act takes effect may rotdstricted or changed by this Constitutional
Act”.

3. List of Minorities

A particular aspect of the effects of the new lawpoevious regulations concerns the list of
minorities introduced in the amendments to the Ganwnal Law of 1991 adopted in May
2000. It is reminded, in this respect, that thedfsminorities introduced in May 2000 differs
from the list of minorities already contained ireti€Constitution (as amended in 1997),
whereas the draft Law contains no such list of mifies.

In the Commission’s view, the absence of a listoforities in the new draft should be
positively assessed.

As the list in the Constitution appears to remaaiidy the effects of this list should be

carefully considered, as some minorities not exglyeeferred to in this list can be excluded
from several entittements, such as. guaranteedeseptation in the Sabor. In the
Commission’s view, the list of minorities in theeBmble (“historical foundations”) of the

Constitution, by virtue of its clearly indicativéaaracter - the word “and others” are included
at the end of the list - should not have any legf&ct on the rights granted to minorities.

4. Individual affiliation to a minority

The Commission stresses the importance of the gioviof Article 1 para. 2 according to
which each person shall have the right to deciglelyrabout his or her affiliation to a national
minority.



It notes however that the question of the meansreftyethe affiliation to a minority is
expressed is not at all addressed in the draft Liasthiould be made clear in the Law that it is
for the individual to decide how this affiliatiohall be expressed and that “objective” criteria
for individual minority affiliation should be exalied, whereas the elements of minority
definition should be met.

The Commission further finds that the question #hdie considered whether and to what
extend the minorities’ institutions should have pwver to decide about the formalities of
individuals’ expression of affiliation.

The question of double minority affiliation shoudd addressed.

Finally, it should be made clear that this prouvisiequally guarantees the right to change
affiliation to a minority.

5. Definition of minorities

The Commission notes that the definition of minestin Article 2 restricts this concept to
“Croat citizens” only. Although this follows the figtion contained in the Venice
Commission proposal for a European Convention HerRrotection of National Minoritiés
the Commission notes that the Framework Convenfmmnthe Protection of National
Minorities does not contain any similar restrictiand that the Human Rights Committee, in
its General Comment 23, concerning Article 27 @& thternational Covenant on Civil and
Political Rights, has admitted that protection ¢geanunder such provision extends to persons
who “need not be citizens of the State party”. Tw@mmission also stresses that the High
Commissioner on National Minorities has acted wébard to groups who did not have the
citizenship of the State concerned - for examplasdtins in Latvia and Estonia. The
Commission would welcome a wording that would all@ipersons who have a longstanding
and genuine link with Croatia — for example, lorgt residence to be able to benefit from
the protection granted to national minorities ia tountry.

In any case, the Commission underlines that ixjgeeted that the rules and procedures for
acquisition or confirmation of Croatian citizenstspould be implemented in a simplified,
speedy and flexible manner, allowing persons wheviermer residents or have close links
with Croatia to be eligible for Croatian citizenshirhe Commission refers in this respect to
Resolution 1223 (2000) of the Parliamentary Assgndicording to which the Croatian
Government should ensure “prompt and flexible impatation of the citizenship law”.

6. Effect of the principle of equality

The scope of equality enshrined in Article 1 parahbuld be clarified in order to make it
clear that effective equality may require positdigcrimination. This can be made in an
explanatory report.

! Article 2 para 1 of the proposed Convention redffar the purposes of this Convention, the term fimriity”
shall mean a group which is smaller in number ttf@® rest of the population of a State, whose mesnlveio
are nationals of that State, have ethnical, religioor linguistic features different from those loé trest of the
population and are guided by the will to safeguéndir culture, traditions, religion or language” i “The
protection of Minorities”, Collected texts of theut®pean Commission for Democracy through Law, S&en
and Technique of Democracy Vol. 9. See. also tiplaBatory Report, ibid. pp. 29).



7. References to special implementing laws

On several occasions (Articles 5, 7, 8, 9, 14 amd1B) the draft refers to special laws that
shall implement the rights guaranteed in the Cturiginal Law.

It is true that constitutional laws contain in @ijple only fundamental standards and leave
detailed implementation provisions to the commaogiskator. However, in the case of the

draft constitutional law under consideration, mangvisions suffer from a total lack of any

definition or guiding principles as to the contenfsthe rights guaranteed, thereby leaving
entirely the substance of the right to the comnegislator.

The Commission would therefore suggest that thdt drakes it clear that the special
implementation laws shall be compatible with thghts guaranteed in the Constitutional Law
and shall not affect the very essence of thesestigoreover,

The Commission would suggest the following:

- In Article 5 it should be made clear that resivics or conditions in the free use of
minority signs and symbols can only be valid whrere exists a legitimate public interest
thereto and that this may not occur in the prigpieere.

- In Article 7, concerning publishing activities pational minorities or their members,
it is unclear what the “special law” referred tdlwegulate. The Commission understands that
this law should mainly regulate public subsidiesth publishing activity. If this is so, it
should be made clear in the provision of Article 7.

- The rules concerning the use of minority langsaged scripts in Article 8 are
positively assessed. In para. 3 however, it isctedr under which conditions a minority may
be entitled to official use of its language andpan areas where its members do not make
up the majority of the population. Some indicatoréeria could be included, such as those
referred to in the Framework Convention, for examphe traditional presence of the
minority in the region or significant number of itembers.

- In Article 14, it should be clear that there isght of persons belonging to minorities
to establish their own minority language mediatéStagulation of minority language media
should not affect the very essence of this righgstRctions imposed in the exercise of the
minorities’ right of access to media should seegitimate purposes and be necessary.

- Articles 15 —17 regulate freedom of associatidnmembers of minorities. The
Commission understands that the aim of these pooviss to further specify the
Constitutional guarantee of freedom of associatldowever, in their present wording and
structure the above articles leave room for intetgiron that would restrict rather than specify
the guarantee for freedom of association. On therdhand, it may indeed be necessary to
grant minority associations a specific status; hgvegard to the role these associations may
have in the designation of members of “minorityf-geivernment” bodies and of members of
the special advisory body (provided for in Arti@g).

8. Electoral rights

Articles 11, 12 and 13, which provide for electaights of minorities are positively assessed.



However, their implementation is left to speciali$aand the Rapporteurs find it necessary to
include some further guidelines and guaranteelsanext of the Constitutional Law.

This is in particular so for minorities other thizne Serb minority, whose right to proportional
representation is stipulated. The law should gomes indication as to the criteria for the
distribution of the 6 seats among the represemsinf the other minorities. The Commission
understands that the prevailing idea within theugrof drafters is to distribute the remaining
seats among the other minorities proportionallyhiir numerical importance.This approach
may, however, lead to the exclusion of numericaityaller minorities and thus conflict with

the general philosophy of the regulation aimed rsgueing a minimal representation for
minorities.

The Commission has also taken note of the posiiothe Council of National Minorities
according to which the seats for minorities’ reprdatives in the Sabor should be 8, rather
than 6, and that these seats shall be distributenhg the representatives of 15 minorities, of
which 3 shall have permanent seats and the rengegiall rotate. The Commission notes that
this proposal presupposes the existence of aflisimrities.

The Commission acknowledges the difficulties tit drafters of the Constitutional law will
face in their efforts to combine the need to cdrrpooportionality by a guaranteed
participation for minorities and the need to avestablishing a list of such minorities. It
underlines that before concluding the draftinghaf tonstitutional law there should be a clear
idea on the manner in which the provisions of ttwastitutional law will be implemented by
the common legislator in the electoral legislation.

The same remarks can be made in respect of thé eigbroportional representation of
minorities in local and regional bodies (Article)13

9. As regards the “minority self-government units” (Articles 19 to 22 of the draft)

The Commission finds that the provisions on “mityself-governmeritunits” are unclear
and ambiguous and this may become an importantsaifirdysfunction.

It is difficult to understand from the provisions ithe draft how the “minority self-
government” bodies would operate, although it Baclfrom the explanations given by the
representative of the Croatian authorities thasehbodies will co-exist, as consultative
bodies, with local self-government authorities.plrticular, the draft does not regulate how
the “minority self-government” bodies will be coitsted. Will they be elected and by whom?
Who will participate in these elections? Which awity is entrusted with their organisation
and in to what extent? What are the fields of camewmpee of the minority self-government
bodies?

The structure of the Chapter should be reviewearder to clarify the scope and purpose of
the various provisions and their relations. Fortanse, Article 19 para 1 seems to be an
introductory declaration rather than a provisioarging rights; therefore it should not be
placed at the same level as other provisions gtegary specific rights.

2 Following the explanations given by the Croatiantterities the Commission would suggest that the te
“self-governing” or “self-organisation” be substited for “self-government”.



The Commission would also recommend that, beforeloding the drafting of this section,
there should be a clear idea of its implementatwough other laws, in particular through the
law on local self-government.

Finally, the Commission refers to Recommendatio®11Z1993) of the Parliamentary
Assembly — in particular Article 11, which expresses thedé¢hat concentrated minorities
have at their disposalppropriatelocal or autonomous authorities or to have a spstaus,
matching the specific historical and territoriausition and in accordance with the domestic
legislation of the state. As the relation betwelea lbcal authorities and the minority self-
government units is unclear and the competencietheoflatter are not specified, it is still
guestionable whether the model of advisory bodias the draft seeks to establish (a system
comparable to the Hungarian model of personal aumgh will satisfy in practice the
requirements of the above recommendation.

10. Access to Constitutional Court

The Commission stresses that members of nationabrities as well as associations,
“minority self-government” bodies and, possiblye thdvisory body provided for in Article 25
should have the right to bring before the Constihdgl Court any issue as to the
implementation or interpretation of the constitntblaw.

This seems to be the case as far as associatiensoacerned, provided that they have
acquired legal personality. However, it seems that“minority self-government units” and

the body to be established under Article 25 dohate this right. The Commission would
recommend including a provision to this effect.

11.The Council of National Minorities

The Commission understands from the drafters’ exgilans that the advisory body provided
for in Article 25 is, in fact, the Council of Natial Minorities. In this case, Article 25 would
be the legal basis for the functioning of this b@a¥ich is still operating on a de facto basis).

The Commission welcomes this development and ribtdst may be necessary to clarify this
in the explanatory report so as to avoid the riskreating a new organ in addition to the de
facto existing Council of National Minorities.

12.0Other issues and guestions

Finally, the Commission makes the following textsafgestions concerning some provisions
in the draft law:

- In Article 2: delete the words “A group of”

- In Article 6 para. 2 in fine add “and enjoy the sal®egal protection”
- In the title of Chapter llI: delete the words “Thedies for the”

- Delete Chapter IV, as it makes part of Chapter IlI

% This Draft Recommendation is expressly referreihtthe Venice Commission’s Memorandum of June 1997
concerning the revision of the Constitutional L& 891 (see CDL-INF (98) 7).



